This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


1 


Vot*.  L— App.  Ca8. 


3  h 


■  -^ 


THE 

INCORPORATED  COUNCIL  OF  LAW  REPORTING 

VOB 

ENGLAND  AND  WALES, 


inembers  of  tie  SouncH. 
Ohairfnan— Joseph  Bbowk,  Esq.,  Q.G. 

EX^OFFICIO  MEMBEB8. 
Sir  John  Holker,  Knt,  M.P.       .        ,    Attorket-Oekebal. 
Sib  Habdingb  S.  GnrFABD,  Ent  .        .    Solioitob-Genebal. 


I    Serjeants*  Inn. 
Lincoln's  Inn. 


ELECTED  MEMBERS. 

Mb.  Sebjeant  Simon,  MP. 
Mb.  Sebjeant  Fulling 

W.  B.  Glasse,  Esq.,  Q.C.  I 

John  Feabson,  Esq.,  Q.O.  I 

William  Fobsyth,  Esq.,  M.P.,  Q.O.  |    i^j^er  Temple. 

James  Fitzjames  Stephen,  Esq.,  Q.C.      J 

Joseph  Bbown,  Esq.,  Q.C.  1    Middle  Temple. 

Alfbed  Wills,  Esq.,  Q.C.  J 

John  A  Russell,  Esq.,  Q.C.  j    Qra/s  Inn. 

William  Cbaoboft  Fooks,  Esq.,  Q.C.        ) 

WiLLi/iM  Williams,  Esq.  (Firm— Messrs.  Carrie  and  ^ 

Williams),  Lincoln's  Inn  Fields  f  Incorporated 

W.  S.  Ck)OKSON,  Esq.  (Firm— Messrs.  Oookson,  Waine-  f  Law  Society, 
wright,  &  Pennington),  6,  New  Square,  Lincoln's  Inn  J 

Secretory— James  Thomas  Hopwood,  Esq.,  10,  Old  Sqnare^ 
/        Lincoln's  Inn. 


THE 


LAW   REPORTS. 


appeal  Ca«e« 

BEFOBE 

THE    HOUSE    OF    LORDS 

(ENGLISH— IBISH-AITD  SOOTOH) 

THE  JUDICIAL  COMMITTEE 

HEB  MAJESTY'S   MOST   HONOURABLE 

PRIVY  COUNCIL. 


BEPOBTBD    BY 
CHABLES  GLABE,  Quekr's  C!ouiisbl; 
JOHN  FRASEB  MACQUEEN,  Queek's  Counskl; 
HEBBEBT  COWELL,  Barmster-at-Law. 

VOL.  I. 

1876-6.— XXXIX  A  XL  VICTOELffi. 


LONDON: 

pnntfi  for  %  ^nmpnith  Cosiicjhrf  X8^|Le]rinrling  fat  Cnglimk  anb  tRaki 

BT  WILLIAli(jm(|^^     AND  SONS, 

mnm  wnaan,  njjtfom^FRtxri  A3n>  i4,  charixo  onoes. 

FUBLI8HIN0  OPFICB,  61,  OABET  8TBEET,  LINC0LN8  INN»  W.O. 

1870. 


vmmqfFTm 


/  •  / 


ERRATA. 


Page  452,  line  19, /or  "  the  extension  of  trust  property  "  recui  "  the  retention 
of  trust  property." 
„     488,  n.,/or  "  were  held  to  be"  rtxtd  " held  not  to  be." 


The  Mode  of  Citation  of  the  Volumes  in  the  Three  SerieB  of  the  Law  Rbpobts,  com- 
mendng  January  1, 1876|  will  be  as  follows  :— 

In  the  First  Series, 
lCh.D, 


In  the  Second  Series, 


1  Q.  B.  D. 
1  0.  P.  D. 


lEx.D. 
IP.D. 


In  the  Third  Series, 
1  App.  Gas. 


A    TABLE 


OF  IHB 


NAMES   OF  THE   CASES  REPORTED 

IN  THIS  VOLUME. 


FAOB 

A. 

AdTocate-Oeneral     of    Bengal, 
Lyons  (Mayor  of;  ».  -    P.O.      91 

Alton  V.  Stephen  -    H.  L.  (So.)    466 

AUeyn's  CoUege,  Dulwich,  In  re 

P.  C.      68 

Allison  «•  Bristol  Marine  Insur- 
ance Company    -    H.  L.  (E.)    209 

All    Saints,    Wigan    (Church- 
wardens  of),  Beg.  ft  H.L.rE.)    611 

Anderson  v.  Morioe     H.  L.  (E.)    713 

Anderston    Foundry  Company, 
HarriBoni;.       -    H.  L.  (Sa)    574 

Attorney-General,  De  Thoren  v. 

H.  L.  (Kv.)    686 

. ^  North  Lon- 
don Bailway  Company  v. 

H.L.(E.)    148 

B. 

Bam  o.  Brand        -   H.  L.  (So.)     762 
Bank  of  British  North  America 

V.  Strong  -       -        -    P.  C.    307 
Barclay,  Clyde  Navigation  Com- 
pany tr.     -       -    H.  L.(So.)    790 


Battison,  Minors  v.      H.  L.  (E.) 
Belhaven  and  Stenton  Peerage. 
Claim    of    James    Hamilton. 
Claim  of  Lieutenant-Colonel 
Hamilton-        -    H.  L.  (So.) 
Bell  V.  Beceiver  of  Land  Bevenue 
of  Southland     -        -    P.  C. 
Blair,  Bamsay  v.  -    H.  L.  ^Sc.^ 
Brand,  Bain  ».       -   H.  L.jrSo.) 
Bristol  Marine  Insurance  Com- 
pany, Allison  V.      H.  L.  (E.) 


FAOX 

428 


278 

707 
701 
762 

209 


Clyde  Navigation  Company  v, 
Barclay      -        -  H.  L.  (So.)    790 

Commercial  Union  Assurance 
Company,  Pearson  v.  H.  L.  (E.)    498 

Cnrrie,  Misa  r.       -    H.  L,  (E.)    554 


D. 


Damodhar  Gordhan  v.  Deoram 
Kanji       -        -        -    P.  C.    332 

Deoram  Eanji,  Damodhar  Gtord- 
hanr.J      -        -        -    P.  C.    332 


TUl 


TABLE  OP  CASES  BEPORTED. 


[App.  Ca8,  Vou  L 


PAQX 


De  Thoren'  v,  Attorney-General 

H.  L.  (Div.)    686 
Dixon  V,  London  Small  Arms 


Company  -        -    H.  L.  (E.)  632 
Drnmmond,  Montreal  (Coipora- 

tionof)r.  -        -P.O.  384 

Edwards  r.  Warden    H.  L.  (E.)  281 


F. 
Fishmongers'  Company,  Lyon  v. 


Forwood,  Bhodes  v. 


H.  L.  (E.) 
H.  L.  (E.) 


G. 


662 
256 


(harden  Gully  United  Quartz 
Mining  Company  v.  McLister 
P.O. 
Goodwin  v.  Bobarts  H.  L.  ^E. 
Gordon,  Nanson  v.  H.  L.  fE. 
Green  v.  Beg.        -    H.  L.  (B. 


Hamilton    (James),    Claim    of. 

BelhavenandStenton  Peerage 

H.L.(Sc.)    278 
Hamilton  (Lieutenant-Colonel), 

Claim  of.    Belhaven  and  Sten- 

ton  Peerage  -  H.  L.  (So.)  278 
Harper,  Hutton  v.  H.  L.  (ScO  464 
Harris,  Moore  r.  -  -  r.  0.  318 
Harrison  r.  Anderston  Foundry 

Company-  -  H.  L.  (So!)  674 
HoUymau  v.  Noonan  -  P.  C.  595 
Hutton  t.  Harper-    H.  L.  (So.)    464 


Joachim,  0*Shanassy  v.  -    P.  C.      82 

K. 

Kellie  (Earl  of),  Claim'of.     The 
Mar  Peerage     -    H.  L.  (So.)        1 

L. 

Liberia  (Bepublic  of)  v.  Boye 

H.  L.  (E.)    139 


PAfiE 

London  and  North  Western  Bail- 
way  Company,  Badley  r. 

H.  L.  (E.)    754 
London  (Corporation  of),  Thorn  v. 

H.L.  (E.)    120 
London  Small  Arms  Company, 

Dixon «.  -  -  H.  L.  (E.)  632 
Lows  ».  Telford  -  H.  L.  (E.)  415 
Lyon  ».  Fishmongers'  Company 

H.  L.  (E.)    662 
Lyons  (Mayor  of)  r.  Advocate- 
General  of  Bengal     -    P.  C.      91 

M. 


39 


-  780 

384 
318 
713 


McLister,  Garden  Gully  United 

Quartz  Mining  Co.  v,  -  P.  C. 
Mar  Peerage  (llie).     Claim  of 

the  Earl  of  Kellie  H.  L.  (Sc. 
Minors  v.  Battison  -  H.  L.  (E 
Misa  V.  Currie  -  H.  L.  (E 
MoUeson,     Phosphate     Sewage 

Company, ».  -  -  - 
Montr^    (Corporation    of)    r. 

Drummond  -  -  P.  C. 
Moore  v,  Harris  -  -  P.  C. 
Morioe,  Anderson  o.    H.  L.  (E.) 

N. 

Nanson  v.  Gordon  -    H.  L.  (E^     195 
Noonan,  Hollyman  v.     -    P.  0.     595 
North-London    Bailway    Com- 
pany V.  Attorney-General 

H.L.  (E.)     148 

0. 

O'Shanassy  v.  Joachim  -    P.  C.      82 


Pearson  v.  Commercial  Union 
Assurance  Company  H.  L.  (E.)    498 

Phosphate  Sewage  Company  v. 
MoUeson  -        -   H.  L.  (Sc.)    780 

B. 

Badley  v.  London  and  North 
Western  Bailway  Company 

H.  L.  (E.)    754 
Bamsay  17.  Blair   -    H.  L.  (Sc.)    701 


App.  Ca8.  Vol.  I.] 


TABLE  OP  OASES  REPORTED. 


IK 


FAGB 

Beceiver  of  Land  Revenue  of 

Southland,  Bell ».      -    P.O.    707 
Reg.     9.    All     Saints,     Wigan 
.  (Chnrchwardena  of)  H.  L.  (E.)    611 

^,  Green  r.       -    H.  L.  (E.)    613 

Bepablic  of  Liberia  v.  Roye 

H.  L.  (E.)  139 
lUiodes  V.  Forwood  H.  L.  (E.)  256 
Robarts,  Goodwin  v.  H.  L.  (E.)  476 
Roye,  Bepublic  of  Liberia  v. 

H.  L.  (E.)    139 

S. 

Stephen,  Aiton  v.  -    H.  L.  (So.)    456 
"  Strathnaver,"  Owners  of  Ship, 
Tumbullr.        -        -    P.O.      58 


Strong,  Bank  of  British  North 

America  v.         -        -    P.  C.     307 
Syersr.  Syers        -    H.  L.  (E.)    174 


Telford,  Lows  v.  -  H.  L.  (E.)  415 
llioni  V,  London    (Corporation 

of)  -  •  -  -  H.L.  (E.)  120 
Tumbull    V.    Owners    of    Ship 

"Strathnaver"-        -    P.O.      58 


W. 

Warden,  Edwards  r.    H.  L.  (E.)    281 


TABLE  OP  0A8B8  CITED. 


Abbot  V,  Fiaser 

Adanw,  Exjparte 

AgnL  and  Masterman's  Bank,  In  re 

Aldridge  v.  Johnson 

Allison  V.  Bristol  Marine  Insurance  Com-) 

i»»y  .f 

Andrew  v.  Moorhouse    . 

Anoaymons      .... 


Appleby  V.  Myers  .) 

Arrowsmith's  Trosts,  In  re 
Ashton's  Charity,  Re     . 
Attorney-General  v.  Bouwens 

V.  Oambridge  (Ck)rpo-l 


ration  of) 

Asylum 

Thames 


pany 


-  V.  Cohiey  Hatch  Lunalso) 

•  .  .1 

-V.  Gonser?atoFB  of  thel 

.  V.  Ironmongers'  Com-\ 


Law  Rep.  6  P.  0. 120 
1  Rose,  305    . 
Law  Rep.  2  Ch.  391    . 
7  £.  &  B.  885 

1  App.  Gas.  229 

6  Taunt.  435 . 

2  Show.  283  . 
lSalk.246  . 
Dyer,  306,  pL  59 

1  Mod.  105  . 

Law  Rep.  1  C.  P.  615; 
2  0.  P.  651 

2  D.  F.  &  J.  474 
27  Beav.  115. 

4  M.  &  W.  171 

Law  Rep.  6  H.  L.  303 
Law  Rep.  4  Ch*  146  . 
1  H.  &  M.  1  . 


PAOB 

.  898 

.  200 

.  485 

.  719 

.  748 

.  219 

.  212 

.  416 

.  417 

.  669 
Ibid. 
125,  720 

.  433 

.  105 

.  480 


395 
665 


V.  Landaff  (Bishop  of) 


Cr.&Ph.208;2My.&K.576; 

10CL&P.908  .117 

ated2My.&K.586.  .    117 


B. 


Bain  IT.  Whitehaven  Railway  Company  . 
Ball  V.Cross      .  .  .  . 

Barfold  Estate  Gold  Mining  Company  v. 

Klingend^    .  .  .  . 

Bass,  Ex  parte  .  .  .  . 

BayUa  v.  Dindey 

Beckett  v.  Midland  Railway  Company     . 
Bethell «.  Abraham 
Blackwood  «.  London  Chartered  Bank 

Australia 
Blakely  Ordnance  Company,  In  re 
Blakey  v.  Dixon 


3H.L.C.  1  .659 

ISalk.  164    .  .520 

6W.W.&A.B.231(Law)  .      41 

36  L.  J.  (Bkcy.)  39     .  .     200 

3M.&S.477  87 

Law  Rep.  3  C.  P.  82  .  .     394 

Law  Rep.  17  Eq.  24   .  .     433 

Law  Rep.  6  P.  C.  110  .  .     708 

Law  Rep.  3  Ch.  154    .  .485 

2B.&P.321             .  .     217 


Xll 


TABLE  OP  OASES  OITED.         [App.  Gas.  Vol.  I. 


Boldero  v.  East  India  Oompany  . 
Bond  V.  Gronsales 

Bouillon  V.  Liipton 

Brandao  v.  Barnett 

Breadalbane  Oase 

Bremner  v,  Hull 

Bridge  v.  Grand  Junction  Railway 

pany 
Bristol  (Marquis  of)  v.  Robinson 
Brown  v.  McGlintock     . 
Buccleuch  (DukeoQ  v.  Metropolitan 

of  Works       . 
Burton  v.  Great  Northern  Railway 

pany 
Butcher  v.  Butcher 
Byrne  v.  Schiller 


Com-i 

Board) 
Oom-) 


11  H.  L.  0.  405 
2Salk.  445     . 

15  C.  B.  (N.SO  113 ;  33  L,  J. 
(C.P.)37    . 

12  CL  &  F.  787 

Law  Rep.:  2  H.  L.,  Sc.  269 
Law  Rep.  1  C.  P.  748 

3M.&W.244 

4  H.  L.  0. 1088 
Law  Rep.  6  H.  L.  456 

Law  Rep.  5  H.  L.  418 


FAOa 

286 
500 

501 
487 
690 
519 

756 

559 

286 

665 
268 


9  Ex.  507      . 

7  B.  &  0.  399  .  .     416 

LawRep.6Ex.20;Ibid.319  223,719 


c. 


Calvin's  Case  . 
Campbell  v.  Hall 
Carter,  Ex  parte 

V.  Scargill 

Cassilis  Peerage 

Castle  v.  Playford 

Catchpole  v.  Ambergate  Railway  Company 

Chamberlain  v.  Crystal  Palace  Railway  ) 

Company  .f 

Chamberlayne  v.  Brockett 
Chapman  v.  Gwyther     . 
"Charlotte,"  The 
Chaaemore  v,  Richards  . 
Cherry  v.  Mott  . 
Christ's  Hospital  (Governors  of),  Ex  parte 
Churchward  v,  Reg. 
Clark  V,  Adie    . 
Clegg  V.  Edmonson 
Clements  v.  Hall 
CoUinge,  Ex  parte 
Collins  V.  Bamtt 

V,  Martin 

Cook  V,  Batchellor 

Cory  V.  Patton  . 

Cor^rton  v.  Lithebye 

Craven  v,  Sanderson 

Crouch  v.  Cr^t  Foncier 

Cutter  V,  Powell 

Czech  V,  General  Steam  Navigation  Com-) 

pany  .  .  .  ,] 


4  Rep.  p.  1     . 

.     362 

Cowp.  209;  20  State  Trials,  239    369 

2  Gly.  &  J.  233 

.     198 

Law  Rep.  10  Q.  B.  564            .     719 

Maidment's  Report  of. 

p.45     .        5 

Law  Rep.  7  Ex.  98 

.     719 

1E.&B.  Ill 

.       43 

2  B.  ifc  S.  605 

.     684 

Law  Rep.  8  Ch«  206 

.     106 

Law  Rep.  1  Q.  B.  463 

.     322 

3  W.  Rob.  71 

65 

7  H.  L.  C.  382 

.     673 

1  My.  &  Cr.  133 

.     105 

Law  Rep.  8  Oh.  199 

.     106 

Law  Rep.  1  Q.  B.  73 
21  W.  R.  456 

.     261 

.     591 

8  D.  M.  &  G.  787 

42 

24Bcav.333;2DeG. 

&J.173      42 

4  D.  J.  &  S.  533 

.     198 

10  B.  Moo.  446 

.     418 

1  B.  &  P.  648 

.     487 

3  B.  &  P.  150 

.     418 

Law  Rep.  7  Q.  B.  304 

.     719 

2  Wms.  Saund.  112 

.     418 

7  A.  &  E.  880 

.     520 

Law  Rep.  8  Q.  B.  374 

.     483 

6T.  R.  320    . 

.     722 

Law  Rep.  3  C.  P.  14 

.     321 

D. 


Dalton  V.  Midland  Railway  Company      .     13  C.  B.  474  . 
Davies  v.  Jenkins  .     11  M.  &  W.  755 
v.Mann  .     10M.&W.  546 


43 

60 

756 


Afp.  Ca8.  Vol.  L] 


TABLE  OF  OASES  OITED. 


D'Arc  V.  London  and  North  Western  Rail-)  j^^  j^    g  q  p 

way  Oompany  .J 

De  la  Ghaamette  v.  Bank  of  England 

DePass'Oase    . 


325 


De  Silvale  v.  Kendall     . 

Diamond  v.  Lawrence    . 

Dixon  V,  BoviU 

Doe  V.  Acland  . 

Drinkwater  v,  Arthur     . 

Dungey  v.  London  (Corporation  of) 


9B.&C. 

\      (Ch.)769  . 
4  M.  &  S.  37 

37  PeDnsylvania  Rep. 
3  Macq.  1 
2  B.  &  C.  779 

,  10  Supreme  Court  Rep.  193 

38  L.  J.  (C.  P.)  298  . 


644;  28  L.  J. 


.353 


PAOB 

321 

558 


486 
212 
484 
481 
368 
86 
391 


B. 


Eastern   Counties  Railway  Company 

Dorling 
Ebsworth  v.  Alliance  Marine 

Company 
Edie  V.  East  India  Company 
Edmonds,  Ex  parte 
Ellis,  Ex  parte  . 

tf.  SheflBeld  (xas  Company 

Elwin  V.  Elwin 
Emanuel  v,  Roharts 


'■} 


Emery  v.  Barclay 
"  Evangelismos," ' 


The 


6  C.  B.  (N.S.)  821 ;  28  L. 
(0.  P.)  202. 
InsuranceJ  j^^  ^^^  g  ^   p  g^g 

3  Burr.  1216 ;  1  W.  Bl.  295 

4  D.  F.  &  J.  488 
2  Gly.  &  J.  312 
2  E.  &  B.  767 

8  Vea.  547  . 

9  B.  &  S.  121 
8  Supreme  Court  Rep.  374 
12  Moo.  P.  C.  352  ;  Swabey,  878 


719 

481 
199 
200 
638 
433 
561 
86 
60 


Feather  v.  Reg. 

Fisher  v.  Dixon 

Ferrar  v.  Commissioners  of  Sewers  of 

City  of  London 
Fi^  V.  Attorney-General 
Fitzmaurioe  v.  Bayley    . 
Flint  V,  Flemyng 
Fordyoe  v.  Brydges 
Forster  v.  Lawson 
Foster  v,  Pearson 
Foxwell  V,  Bostock 
Frayes  v.  Worms 


i  6  B.  &  S.  257  ;  35  L.  J.  (Q.B.) 
1      200  .  .     635 

.     5  Dunlop,  775  .     764 

^^'l  Law  Rep.  4  Ex.  227   .  .     391 

!  Law  Rep.  4  Eq.  521    .  .     105 

.  9  H.  L.  C.  78  .  .     559 

.  IK&Ad.  45  .     250 

.  2  Ph.  497       .  .433 

.  3BiDg.  452    .  .  .418 

.  1  C.  M.  &  R.  849 :  5  Tyr.  255     561 

.  4  D.  J.  &  S.  13;  12  W.R.  726    577 

.  19  C.  B.  (N.S.U59    .  .     229 


G. 


Galloway  v,  London  (Corporation  of) 
Georgier  v,  Mieville 
Gibs^  V,  Brand 
Gilmour  v.  Supple 
Glencaim  Peerage,  The 
Glyn  V.  Baker   - 
Governor  and  Company  of  British  Plate  I 
Manufacturers  v.  Meredith  . ) 

Grant  V.  Vaughan 

Gray  v,  PuUen  .... 
Grazebrook,  Ex  parte     . 
Gumey  v,  Behrend 


iwRep. 

3  B.  &  C.  45  . 

4  Man.  &  G.  179 
11  Moo.  P.  C.  551 
Maidment's  Report  of, 
13  East,  509  . 

4T.  R.  794    . 

3  Burr.  1516  . 

5  B.  &  S.  970 

2  Dea.  &  Ch.  186 

3  E.  &  B.  622 


45 


482 
638 
720 
5 
4«1 

391 

481 
638 
198 
480 


XlT 


H. 

HaoBdom  «.  OlWenKm    . 

Hall  V.  Jasflon  • 

Hamilton  (Dake  of)  v.  Giaham 

''Harinnger^'The 

Haii^mTea,  Ex  parte 

Hanington  v.  Atherton 

Hairiaoa  v.  Stickney 

Hart«.C3arkd  .  .  .  .| 

Harrey  «.  Kydgea 

Heniea  Peeraee 

Hicka  V.  Shield 

Hole  V.  SlttiiigboiirDeaiid  SheeroeBS  Bail-) 

^  way  Company  .  j 

Holmes  V.  Godson 

Hopkinson  v.  Bolt 

Howbeaoh  Coal  Company  v,  Teague 

Hntcfain  v.  Mamdngton  , 


\  CITiSD.             [App.  Gas.  Vol.  I. 

PAoa 

2M.fta485 

.     719 

4  E.  &  B.  500 

.     221 

Law  Bep.  2  H.  L.,  So.  166 

.     704 

16Jnr.729    . 

60 

1  Cox,  440     . 

.     198 

2D.J.&S.852 

.     438 

2  H.  L.  0. 108 

.     615 

19  Beay.  349;  6  D.  M.  ft  G. 

282;6H.L.C.633 

.      42 

14  M.  &  W.  442 

.     426 

8  Maoq.  585  . 

24 

7E.&B.633 

212,  719 

6H.&K.488 

.     688 

8  D.  M.  &  G.  152 

.     433 

9H.L.C.556 

.     750 

5H.&N.151 

48 

lVes.866     . 

.     483 

I. 


impenai  uaxujL  uompany  oi   J 
In  re 

marseiues,!   j^^  ^  ^^  ^  ^^g 

.    486 

"Iona,-The     . 
Ireland  v.  Liyinmtone   . 

Iveson  V.  Moore 

.Law  Bep.  IP.  0.426 
.    LawBep.5H.L.896 
.    2B.*&Ad.  198 
.     lLd.Baym.491 

.     792 
.     487 
.     216 
.     894 

J. 


Jackson  v.  Isaacs 
Johnson  v.  Archambanlt 
Jones  V.  Chapman 

V.  Pepperoome     . 

■         V,  Stanstead  Bailway  Company 
Joyoe  V.  Swann 


8H.&N.405  .  .222 

8  Low.  Can.  Jnr.  317  .     896 

2  Ex.  803      .  .  .     416 

Joh.  430 ;  28  L.  J.  (Ch.)  158  .  486 
Law  Bep.  4  C.  P.  98  .  -  .  891 
17aB.(N.a)84      .  .     719 


K 


"Kamakj^The 

Eeams  v.  Cordwainers'  Company  A 

Eeech V.Hall    .... 
Kendaly  Ex  parte 
King  of  Spain  v,  Machado 
Kircnneri;.  Yenns 

Eish  V.  Cory     .... 
Enight  V.  Gravesend,  &a,  Waterworks) 
Company      .  .  .  .) 

EnighrsCase   .... 
Enoxv.  Gye     .... 


Law  Bep.  2  A.  A;  E.  289 

6  C.  B.  (N.S.)  888;  28  L.  J. 

(C.P.)  285  . 
Doug.  21 

Cited  1  Qly.  &  J.  882 
4  Buss.  225   . 
12  Moo.  P.  C.  861 
Law  Bep.  10  Q.  B.  558 

2H.&N,6  • 

Law  Bep.  2  Ch.  321    . 
Law  Bep.  5  H.  L.  656 


212 

666 
417. 
200 
496 


124 
41 


Afp.  CAfl.  Vol.  L]  TABLE  OF  OASES  OITED. 


XV 


LoDg  V.  Smyth  . 

LftDgtOQ  V»  Higgiim 

lAQgher  V,  Pointer 

Lawrenoe'd  Case 

Lmdaay  v.  Janaon 

Lister  v.  Leather 

Lloyd  V.  Guibert 

Lord  V.  GommissiQaerB  of  Sydney 

Laoena  v.  Gianford 

Lyons  (Mayor  of)  v.  East  India  Company 


PAoa 

7Bing.284   .            .  .482 

4H.&N.402  .719 

»B.  A;  0.547  .     636 

LawBep.2Ch.412    .  41 

4H.&N.699  .501 

8E.&K1004  .     578 

6B.4?S.  100             .  .     331 

12MoaP.C.473       .  .     666 

3B.4?B.  75;  2K.B.269  .     719 

1  Moo.  Ind.  Ap.  Ga.  175  .     103 


M. 


McGawley  v.  Fumess  Bailway  Company 

MoLitjve  V.  Belcher 

Madde  v.  Mackie 

Maclnre,  Ex  parte 

Manfield  v.  liaitland 

MaiBhall  v,  Ulleswater  Company 

Martin  v.  Martin 

Hartineaa  v.  Eitching  . 

Mashiter  v.  BuUer 


Law  Rep.  8  Q.  B.  57  . 
11  C.  B.  (N.S.)  764;  32 

(C.P.)  264 
6  Hare,  70     . 
Law  Rep.  6  Ch.  737   . 
4  B.  &  A.  582 
Law  Rep.  7  Q.  B.  166 
Law  Rep.  2  Eq.  404  . 
Law  Rep.  7  Q.  B.  436 
1  Camp.  84    . 
Law  Rep.   7  Ch.  748; 

7  H.  L.  646 


Merry  v.  Kickalls 

Metxopopolitan    Board     of  Works     v 
McCarthy       .  .  .  , 

Meyer  V.  Dresser  .| 

Miller  V.  Race    .... 
Mills  V,  Farmer 
Miner  «.  Gilroonr 
Mitchell  V.  Jenkins 

"ii^/'CoS^.  "'   ^°'^(LawBep.lOQ.B.266 
Moggridge  tf.  Thackwell  .  .     7  Yes.  36 

Moore,  Ex  rarte  .  .     2Gly.  &J.  166 

-i:^:ijC^V^^  -Bd  We.tem|  ,^  j,.  ^^  ^  ^^  ^^^ 
Moxon «.  Atkins  .  .3  Camp.  200  . 


I 

I  Law  Rep.  7  H.  L.  243 

'  16C.B.  (N.S.)  646;  33 
(C.P.)  289  . 
lBnrr.462    . 
19  Yes.  483 ;  1  Mer.  99 
12  Moo.  P.  C.  131       . 
6B.&Ad.588 


.  321 

L.J. 

.  260 

.  433 

.  268 
213,719 

.  666 

.  433 

.  719 

.  218 

Ibid. 

.  87 

394,  665 

L.  J. 

.  483 

.  481 

.  106 

.  665 
60,418 

.  321 

.  104 

.  198 


46 


684 
500 


N. 

Naylor  v.  Soath  Devon  Railway  Company 
Kewman  v.  Cazalet 

-V.  Warner 

Newton  v.  Harland 
Noble  V.  Kennoway 

Nolan  V.  Arabella  Gk>ld  Mining  Company  J 

Norway  v.Rowe  • 


lDeG.&Sm.32      .  48 

Park  on  Ins.  424,  n.  (a)  .     501 

lSim.(N.S.)457  .     433 

lMan.&G.644  .     418 

Dong.  510      .            .  .500 
6  W.  W.  A  AU  38  (Mining 

Ca.)            .            .  .      43 

19  Yes.  144   .  .42 


0. 


0*Connell's  Case 
Orme  «•  Pemberton 


11  a  &  F.  166 
Ora  Car.  589. 


761 
523 


xvi 


Parkea  v.  Stevens  .  .  . 

Partridge  V.  Bank  of  England  •    . 

V.  Bere 

Pechell  V.  Watflon 

Pelly  V.  Royal  Exchange  Assurance  Com-I 

pany  .  .  '    ^t.     *' 

Peninsula  and  Oriental  Company  v.  Snand 
Phone's  Trusts,  In  re     . 
Pickard  v.  Sears 

Piers  V.  Piers    .... 
Piggott  v.  Pearblock 
Pwdage  V.  Cole. 

Prendergast  v.  Turton    .  A 

"Princess  Alice,*  The    . 

Princess  of  Wales  v,  Liverpool  (Earl  oQ. 


J5ES  CITED.       [App. 

Cas.  Vou  L 

PAGE 

Law  Rep.  8  Eq.  350  . 
9Q.B.396;  Ibid.  421 

.     591 

.     482 

5  B.  &  A.  604 

.    .416 

8  M.  &  W.  691 

.     418 

1  Burr.  341    . 

.     500 

3  Moo.  P.  C.  (N.S.)  272 

.     331 

Law  Rep.  5  Eq.  346   . 
6  A.  &  E.  469 

.     433 

42,490 

2  CL  &  P.  331 

.     689 

4  Moo.  P.  C.  399 

.     617 

1  Wms.  Saund.319h. 

.     562 

lY.&C.(Ch.)  98;   32 

(Ch.)268   . 
3  W.  Rob.  138  • 

\  L.J. 

42 

63 

ISw.  114;  3SW.607 

.     141 

B. 


Reg.  v.  Darlington  School  (Governors  oQ 

V.  Hursttoume  Tarrant 

v.  Manchester  Railway  Company     . 

V.  St.  Michaers,  Southampton 

Re  Penney        .... 
Rex  V.  Bristol  Dock  Company     . 

—  V,  Carpenter 

—  V.  Dursley  (Churchwardens  oQ 

—  V.  Else        .... 

—  V,  London  Dock  Company   . 

—  V.  Marsh     .  .  .  • 

—  V,  Millis     .  .  .  • 

—  V,  Kantwich 

—  V.  North  Riding  of  Yorkshire  (Justices) 

oO s 

—  V.  Russell   .... 

—  v.  St.  Michael's,  Pembroke  . 

—  V,  Warren  .  .  .  • 
Ricket  V.    Metropolitan    Railway  Com- 
pany            . 

Roberts  v.  Brett 

V.  Bury  Improvement  Commis-) 

sioners  .  •) 

Robinson  v.  Mollett 

Rose  V,  Groves  .... 

Rowbotham  v.  Wilson   . 

Rugg  V.  Minet  .... 


i 


6Q.B.682   . 

.      74 

E.  B.  &  E.  246 

.     616 

4  E.  &  B.  103 

74 

6  E.  &  B.  807 

.     615 

7  E.  &  B.  669 

.     680 

12  East,  428  . 

.     669 

6  A.  &  E.  794 

.     615 

5  A.  &  E.  10  . 

.     616 

Buller's  Nisi  Prius,  76 

.     591 

5  A.  &  E.  163 

.     669 

5  A.  &  E.  468 

.     519 

10CL&P.534 

.     751 

16  East,  228  . 

.     520 

6  A.  &  E.  863 

.     520 

6  East,  427    . 

.     669 

5  A.  &  E.  603 

.     616 

Cowp.  370     . 

.     523 

Law  Rep.  2  H.  L.  175 

392,  669 

11  H.  L.  C.  337 

.     562 

Law  Rep.  4  C.  P.  755 

;  Ibid.  5 

C.  P.310   . 

.     125 

Law  Rep.  7  H.  L.  802 

.     483 

6  Man.  &  G.  613 

.     665 

8  H.  L.  C.  360 

.     703 

11  East,  210  . 

.     749 

s. 


St.  Barbe,  Ex  parte 

Saunders  v.  Drew 

Schmidt  v.  Garden  Gully  Company 


llVe8.413   .  .199 

3B.&Ad.445  .     220 

4  Australian  Jurist,  63  .      41 


App.  Cab.  Vol.  L] 


TABLE  OP  OASES  OITED. 


xvii 


Seagraye  v.  Union  Marine  Insurance  Com- 
pany .  .  ., 

Secretary  of  State  for  India  in  Council  v. 
Kamachee  Boye  Sahaba 

Senhouae  v.  Christian 

Sillitoe,  Ex  parte 

Smart  v,  Hyde  . 

Smartle  v.  Williams 

Smith  V,  City  of  Boston 

■         V,  Weguelin 
Sparkes  v,  Marshall 
Sparling  V.  Parker 
Spy  nie  Peerage 
Stead  V,  Heaton 
Stephens  v.  Australasian 

Stirling^tf.  Maitland 
Sutherland  Peerage 


■\ 


Insurance  Com- 


'  Law  Rep.  1  C.  P.  305 

7  Moo.  Ind.  Ap.  Ca.  476 

19  Beay.  356,  n. 

1  Gly.  &  J.  74 

8  M.  &  W.  723 
ISalk.  246    . 
7   Cush.    254   (Massachusetts 

Cases) 
Law  Bep.  8  Eq.  212  • 

2  Bing.  N.  C.  761       . 

9  Beay.  525  . 

Maidment*s  Keport  of,  p.  45     . 
4T.H.669    . 


1 


Law  Bep.  8  C.  P.  18  . 

5  B.  &  S.  840 
Maidment*s  Report  of,  p.  45 


PAQB 

719 

351 

41 
200 
322 
416 

392 
495 
719 
433 
5 
519 

216 

259 
5 


Tamvaco  v.  Simpson 
Taniore  Case     . 
Taubman  v,  Padfic 

Company 
Taunton  v.  Costar 
Taylor  v.  Taylor 
Toms  V.  Wilson 
Topping,  Ex  parte 
Torre  v.  Brown 

Tuff  V.  Warman 

Turley  v.  Bates 


T. 


Steam  Navigation 


•I 


Law  Bep.  1  C.  P.  363.  .     225 

7  Moo.  tid.  Ap.  Ca.  529  .     361 

26  L.  T.  (N.S.)  704    .  .     321 

7T.R.431    .  .  .416 

8  Hare,  120  .  .  .305 
4B.&S.442  .  .  321 
4D.J.&S.661  .  .  198 
5H.  L.C.  555  .  .  305 
5  C.  B.  (N.S.)  573;  27  L.  J. 

(C.P.)  322  .  .     756 

2H.&C.  200  •  .     719 


u. 


Union  Bank  of  Manchester,  Ex  parte 
United  States  v.  Wagner 
Unwin  v,  Wolseley 


Law  Rep.  12  Eq.  354.  .       43 

Law  Rep.  2  Ch.  582   .  .     141 

IT.R.  674    .  .  .484 


V. 


Yallance  v,  Dewar 
Vanheath  v.  Turner 
Varlo  V,  Faden . 
Vickers  v.  Hertz 
Vyse  V.  Foster  . 


1  Camp.  503  .  •  ,500 

Winch.  24      .  .  .485 

27  Bear.  255  ;  1 D.  F.  &  J.  211  433 
Law  Rep.  2  H.  L.,  Sc.  113  .  485 
Law  Rep.  7  H.  L.  318  .     198 


w. 


Walker  v.  Bartlett 

V.  Walker 

Vol.  I.— App,  Cab. 


18  C.  B.  845 ;  25  L.  J.  (C.  P.) 

263 
6  Madd.  424  • 


486 
433 


XYni 


TABLE  OP  CASES  CITED.         [App.  Cab.  Vol.  I. 


Walton  V,  London  and  Brighton  Bailway) 
Company  .) 

Warder  v,  Horton 
Wataon  v.  Rassell 
■  V.  Shankland 

Webb  V.  Shaftesbury 
Weatoott,  Exparte 
Whitlock  V.  Underwood 
Widdowaon  v.  Duck 
Williams  v,  Jerratt 
Withy  V.  Mangles 
Wookey  v,  Pole 
WooUaston's  Case 


PAOB 

1  Har.  &  Ruth.  421    .  .     766 

4  Binney,  Pennsyly.'629  .     721 

3B.&S.  34.            .  .561 

Law  Rep.  2  H.  L.,  Sc  804  .     225 

7Vea.480     .            .  .433 

Law  Rep.  9  Oh.  626   .  .     197 

3B.&C.157             .  .     561 

2Mer.494     .            .  .433 

5B.&A.32.            .  .     561 

10  01.  &F.  216          .  .     569 

4B.&.A1    .            .  .481 

4DeG.&J.437       .  42 


BEFORE 

THE  HOUSE  OF  L0RD8 

AND 

THE  JUDICIAL  COMMITTEE 

AND 

LORDS  OP  HER  MAJESTY'S  MOST  HONOURABLE 
PRIVY  COUNCIL. 


FA.  25. 


LHOUSB  OP  LORDS.] 

[BEFORE  THE  LORDS'  COMMITTEE  FOR  PRIVILEGES.]  H.  L.  (Sc.) 

1875 
THE  MAR  PEERAGE. 

CLAIM  OF  THE  EARL  OF  KELLIE. 

OPPOSING  PETITION  OF  JOHN  FRANCIS  ERSKINE  <KX)DEVE 

ERSKINE. 

Scokh  Earldom — Circumstantial  Evidence. 

Queen  Mary^s  creation  of  the  Earldom  of  Mar  in  1565  proved  by  a  long 
train  of  circumstantial  evidence. 

General  Rule  as  to  the  Descent  of  Peerages — FreeumpUon  in  favour  of  Heirs 

Male. 

Per  Lord  Chelubford  : — ^Upon  a  review  of  all  the  circumstances  of  the 
case,  I  have  arrived  at  the  conclusion  that  the  determination  of  it  must  depend 
solely  on  the  effect  of  the  creation  of  the  dignity  by  Queen  Mary  and  on  that 
alone :  and  there  being  no  charter  or  instrument  of  creation  in  existence,  and 
nothing  to  shew  what  was  to  be  the  course  of  descent  of  this  dignity,  the 
prima  facie  presumption  of  law  is  that  it  is  descendible  to  heirs  male,  which 
presamption  has  not  in  this  case  been  rebutted  by  any  evidence  to  the  con- 
VoL.  1.  3  B 


Mab 

PfKRAGE. 


2  HOUSE  OP  LOBDS  [VOL.L 

H.  L.  (So.)  trary.  I  am,  therefore,  of  opinion  that  the  dignity  of  Earl  of  Mar  created  by 

1875  Queen  Mary  is  descendible  to  the  heirs  male  of  the  person  ennobled,  and  that 

the  Earl  of  KeUie^  having  proved  his  descent  as  such  heir  male,  has  estab- 
lished his  right  to  the  dignity. 

Fer  LoBD  Bedesdalb  : — I  presume  that  the  Committee  will  accept  Lord 
MansfiehTs  dictum  in  the  Sutherland  Case  as  the  ruling  principle  in  this 
claim.  On  that  occasion  he  said :  **  I  take  it  to  be  settled,  and  well  settled, 
that  when  no  instrument  of  creation  or  limitation  of  honours  appears,  the 
presumption  of  law  is  in  &vour  of  the  heir  male,  always  open  to  be  contra- 
dicted by  the  heir  female  upon  evidence  shewn  to  the  contrary.  The 
presumption  in  favour  of  heirs  male  has  its  foundation  in  law  and  in 
truth."  (1) 

There  is  nothing  in  the  evidence  before  us  to  contradict  that  presumption ; 
and  I  therefore  consider  that  the  Earl  of  KeRiehaa  made  good  his  claim  to 
the  Earldom  of  Mar  created  by  Queen  Mary, 

Fer  Thb  Lord  Gh^ncellob  (2) :— It  is  clearly  made  out  that  'the  title  of 
Mar  which  now  exists  was  created  by  Queen  Mary  aometime  between  the 
28th  of  July  and  the  Ist  of  August,  1565 ;  and  the  only  question  in  the  case 
is  whether  that  peerage  so  created  by  Queen  Mary  should  be  taken  to  be, 
according  to  the  ordinary  rule,  a  peerage  descendible  to  male  heirs  only,  or 
whether  it  should  be  taken  to  be  a  peerage  descendible  to  heirs  general.  Now 
the  primd/aeie  presumption  being  in  fS&vour  of  heirs  male^  there  is  absolutely 
nothing  which  can  be  taken  to  be  evidence  in  any  way  countervailing  that 
primd/aeie  presumption. 

The  burden  of  proof  lies  upon  the  opposing  Petitioner,  and  it  not  having 
been  in  any  way  discharged,  I  am  compelled  to  arrive  at  the  conclusion  that 
this  must  be  taken  to  be  a  dignity  descendible  to  heirs  male,  and  therefore 
that  it  is  now  vested  in  the  Earl  of  Kellie, 

Qualification  as  to  the  Descent  of  Earldoms  and  oilier  Territorial  Dignities. 

Fer  liORD  Chelksfobd  : — ^In  the  competition  between  Brdce  and  Balicil  for 
the  crown  of  Scotland,  the  assessors  appointed  by  King  Edward^  in  answer 
to  questions  put  to  them,  stated  that  "  earldoms  in  the  kingdom  of  Scotland 
were  not  divisible,  and  that  if  an  earldom  devolved  upon  daughters,  the 
eldest  bom  carried  off  the  whole  in  entirety,"  thus  speaking  of  a  descent  to 
females  as  a  possible  event  Lord  Mansfield,  therefore,  in  the  CdssUis  Cose  (3), 
uses  language  too  unqualified  in  saying  of  earldoms  and  other  territorial 
dignities,  that  they  *'  most  certainly  descended  to  the  issue  male." 

IHE  claim  of  the  Earl  of  KeHie  praying  the  Queen  to  admit  his 
succession  to  the  honour  and  dignity  of  Earl  of  Mar,  in  the  Peerage 
of  Scotland,  and  to  adjudge  and  declare  that  he  was   entitled 

thereto,  was  presented  by  royal  command  to  the  House  of  Lords ; 

(1)  Maidment's  Eeport  of  the  Suther-         (3)  Maidment^s  Report  of  the  CassHis 
land  Case,  Case, 

(2)  Lord  Cairns. 
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and  was  by  the  House,  on  the  23rd  of  May,  1867,  referred  to  their    H.  L.  (Sa) 
LordshipB'  Committee  for  Priyileges.  1875 

On  the  17th  of  July,  1868,  the  petition  of  John  Fra/ncis  Ershine        m^b 
-Ooodeve  Ertkine  was  presented  to  the  House  for  leaye  to  appear  in 
opposition  to  the  Earl  of  KeUie^s  claim. 

The  case  came  before  the  Committee  for  Privileges  in  the 
session  of  1868,  when  the  petitioner,  the  Earl  of  KeUie^  was  repre- 
sented by  Mr.  Fleming^  Q.C.,  and  Mr.  Balfour^  of  the  Scotch 
Bar.  The  opposing  petitioner  had  for  his  counsel  Sir  Baunddl 
Palmer,  Q.C.,  Mr.  Maidment,  of  the  Scotch  Bar,  and  Mr.  EoUand. 
The  Atiamey-Geneiral,  The  Lord  Aduoeate,  and  Mr.  Badenoeh 
Nicholson,  appeared  for  the  Crown. 

In  the  session  of  1870  Mr.  Gordcm,  Q.C.,  and  Mr.  Fleming,  Q.G., 
appeared  for  the  Earl  of  KeUie;  the  opposing  petitioner  being 
represented  by  Sir  BoundeU  PcUmer,  Mr.  Maidmenl,  and  Mr.  Sol- 
land;  The  AUomey-Oeneral,  The  Lord  Advocate,  Mr.  Toung,  Q,0., 
and  Mr.  SeOar  for  the  Crown. 

Counsel  were  also  heard  in  1871  and  1872.  In  1873  Mr. 
Gordon,  Q.C.,  and  Mr.  Fleming,  Q.C.,  appeared  for  the  Earl  of 
KeOie;  the  opposing  petitioner  being  represented  by  Mr.  A.  0, 
Marten  and  Mr.  Holland.  For  the  Crown  The  Attomey-Oeneral, 
The  Lord  Advocate,  and  Mr.  Bellar. 

In  1874  the  Earl  of  Kdlie  was  represented  by  Mr.  Gordon,  Q.O., 
and  Mr.  Fleming,  Q.C. ;  the  opposing  petitioner  having  for  his 
counsel  Mr.  Marten,  Q.C.,  Mr.  F.  Hawkins,  and  Mr.  T.  JS.  Holland ; 
The  Attomey-Oeneral,  The  Solieitor^  General  for  SeoHand,  and 
Mr.  Badenoeh  Nicholson  appearing  for  the  Crown. 

On  €txe  25th  of  February,  1875,  the  same  counsel  as  in  the  pre- 
ceding session  being  present,  Lord  Chelmsford,  addressing  the 
Committee,  delivered  the  following  opinion : — 

LoED  Chelmsfobd: — 

My  Lords,  the  claim  of  the  Petitioner  to  the  dignity  of  Earl  of 
Mar  is  involved  in  some  di£Sculty,  in  consequence  of  ihe  evidence 
being  extremely  voluminous,  and  in  its  construction  and  effect 

3         B2 
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H.  L.  (Sc.)    being  in  parts  in  no  inconsiderable  degree  doubtful.    It  is  easy  to 
1875       state  the  question  shortly,  upon  the  determination  of  which  the 
Hab       establishment  of  the  claim  must  ultimately  depend,  viz.,  whether 
Queen  Mary,  in  conferring  the  dignity  on  Lord  Erskine,  in  156&, 
meant  to  restore  a  fonner  dignity  or  to  create  a  new  one  simply; 
or  to  give  to  the  newly-created  dignity  the  same  course  of  sac- 
cession  as  belonged  to  the  ancient  one.    But,  in  order  to  arrive  at 
a  satisfiactory  conclusion,  it  is  necessary  not  only  to  examine  the 
circumstances  connected  with  the  dignity  in  early  times,  but  also 
to  consider  many  of  the  matters  occurring  subsequently  to  its 
creation  in  1565,  which  may  tend  to  throw  light  upon  the  question 
of  the  disputed  succession. 

It  seems  to  be  proved  with  sufficient  clearness  that  Ifar  was 
originally  a  territorial  dignity,  and  that  the  Earls  of  Mar  were  of 
the  number  of  seven  earls  of  Scotland  who  at  an  early  period 
of  the  history  of  that  kingdom  possessed  some  undefined  pre- 
eminence over  others  of  a  similar  rank.    It  was  denied  by  the 
opposing  Petitioner  that  the  dignity  was  territorial  in  the  sense 
of  being  a  dignity  by  tenure,  or  dependent  upon  the  seizin  of  the 
lands.    But,  as  far  as  we  can  trace  its  early  history,  we  find  the 
dignity  and  the  lands  always  enjoyed  by  the  same  person*    From 
the  first  Earl  of  Mar  eleven  male  descents  took  place,  interrupted 
by  two  apparent  intruders  upon  the  succession  (no  relationship 
being  traceable  between  them  and  the  descendants  of  the  first 
earl),  who,  with  the  possession  of  the  lands,  assumed  the  title  of 
Earl  of  Mar,  the  dispossessed  earls  resuming  the  title  npon  repos- 
sessing themselves  of  the  lands.    Whatever,  therefore,  may  have 
been  the  exact  nature  of  the  tie  between  the  dignity  and  the  lands, 
it  is  evident  that  at  the  beginning  they  were  not  separable,  or  at 
least  not  actually  separate  from  each  other. 

This,  however,  is  a  matter  of  less  importance  than  the  question 
how  the  dignity  or  the  dignity  with  the  lands  was  originally 
descendible.  Although  it  is  probable  that  in  limiting  lands  con- 
nected with,  or  which  carried  a  dignity  with  them,  they  would  be 
granted  by  preference  to  male  heirs,  there  is  no  reason  to  believe 
that  in  such  cases  females  were  always  excluded.  In  the  com 
petition  between  Bruee  and  Baliol  for  the  crown  of  Scotland,  the 
assessors  appointed  by  King  Edward,  in  answer  to  questions  put 
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io  them,  stated  that  **  earldoms  in  the  kingdom  of  SeaHand  were   H.  L.  (Sc.) 
not  diyisible,  and  that  if  an  earldom  deyolved  upon  daughters,  the        1875 
eldest  bom  carried  off  the  whole  in  entirety,"  thus  speaking  of  a        ^l^ 
descent  to  females  as  a  possible  event.    Lord  Mansfield,  therefore,     p^^<>b- 
in  the  Camlis  Case  (1),  uses  language  too  unqualified  in  saying  of 
earldoms  and  other  territorial  dignities,  that  they  ^'  most  certainly 
descended  to  the  issue  male." 

The  fact  of  there  haying  been  a  continued  lineal  descent  of 
males  from  the  first  earl  down  to  Earl  ThovaaSf  the  last  of  the 
male  line  before  Queen  Marrfs  charter,  by  no  means  removes  one 
of  the  great  di£Sculties  in  the  case,  which  is  to  ascertain  in  what 
right  Marga/ret,  the  sister  of  Earl  ThomaSr  and,  after  her,  her 
daughter  hdbeUaf  had  successively  possession  of  the  earldom  or 
eomitaius,  and  respectively  assumed  the  title  of  Countess  of  Mar. 
Margaret,  in  her  brother  Thomas's  lifetime,  had  married  William, 
the  first  Earl  of  Douglas,  which  dignity  he  acquired  after  the 
marriage.  He  assumed  the  title  of  Earl  of  Bought  and  Ma/r. 
The  latter  of  these  titles  belonged  to  him  in  right  of  his  wife  if 
«he  were  Countess  of  Mar  by  inheritance,  and  she  bore  that  title 
l)oth  before  and  after  her  husband's  death. 

But,  on  the  other  hand,  the  question  is  embarrassed  by  the  fact 
that  William,  Earl  of  Douglas,  upon  two  or  three  occasions  dealt 
with  the  lands  of  Mar  as  in  his  own  right  In  the  matter  of  the 
•teroe  of  Margaret  the  widow  of  Earl  Thomas  out  of  the  lands  of 
Mar  and  Qarioch,  which  she  assigned  for  an  annuity  to  the  Earl 
and  Margaret  his  spouse,  and  the  longer  liver  and  the  heirs  (not 
of  both  the  spouses,  but)  only  of  the  Earl,  the  Earl  alone  war- 
ranted, for  himself,  his  spouse,  and  his  heirs,  the  dowager's  re- 
entry into  the  lands  in  defiault  of  payment  of  the  annuity.  If  the 
Earl  had  held  the  earldom  in  right  of  his  wife,  the  warranty, 
vithoQt  her  joining  in  it,  would  of  course  have  been  invalid. 
Again,  shortly  after  Earl  Thomas's  death,  on  the  26th  of  July, 
1377,  Earl  WiUiaM  held  a  court  for  his  Earldom  of  ifar  at  KU- 
irm/mAj,  and  accepted  a  resignation  of  certain  lands  in  the  earldom, 
and  re-granted  them  to  hold  of  him  and  his  heirs.  And  on  the 
iOth  of  August  in  the  same  year  Earl  William  confirmed  a  grant 

(1)  Maidment's  Beport  of  the  CctssUis,  Sutherland,  Spynie^  and  Olencaim 
Peerages,  p.  46. 
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H.  L.  (Sc.)   of  lands  in  Mar  by  Earl  ThcmoA^  and  wamnted  that  giant  for 

ig75       himself  and  Us  heirs. 

^'^J^  To  account  for  these  acts  of  dominion  by  Earl  WWAa/oi  it  waa- 

suggested,  on  the  part  of  the  opposing  Petitioner,  that  there  mnst 
have  been  a  new  charter  of  the  Earldoms  of  Jlfar  and  Douglas  granted 
to  him.  The  eyidence  to  warrant  this  suggestion  is  of  the  most 
meagre  description  No  charter  of  creation  has  been  discovered^, 
but  in  the  Douglas  charter  chest,  folded  up  in  a  notarial  copy  of  a 
charter  granted  by  Isabdla,  styling  herself  Lady  of  Mar,  and  her 
husband  MaJeolm,  Lord  Drummond,  to  Oeorge,  Earl  of  Angus,  the 
following  memorandum  was  found : — ^  Memorandum  (either  for  or 
from)  y*  Begister  is  102  Boull  contening  25  chart  granted  be  King 
Bobert  the  2^  wherein  there  is  ain  charter  granted  to  W^.  Earl  of 
Douglas  and  Mar,  concesse/'  This  word  *^  eoneesse  "  is  difficult  to 
understand,  and  no  satisfactory  explanation  of  it  was  afforded  us 
during  the  argument.  If,  as  suggested,  it  means  '^  granted,"  it  is 
altogether  superfluous  and  an  unmeaning  repetition.  There  is 
nothing  in  the  memorandum  to  shew  what  was  the  subject  of  the 
charter,  which,  for  anything  that  appears,  although  in  favour  of 
the  Earl  of  Douglas  and  Mar,  may  have  been  a  grant  of  something 
wholly  unconnected  with  the  earldom  or  comiiaius  of  Mar.  At 
all  events,  I  do  not  think  that  this  loose  memorandum  can  be 
accepted  as  any  proof  that  there  had  been  a  resignation  of  the 
earldom  into  the  king's  hands,  and  a  re-grant  following  upon  it,  of 
which  resignation  not  a  trace  appears. 

There  are  further  difficulties  surrounding  the  question  of  the- 
foundation  of  the  title  of  Margaret  to  the  Earldom  of  Mar.  She 
survived  her  husband  WiUiam,  Earl  of  Douglas.  If  she  had  been 
Countess  of  Mar  in  her  own  right,  James,  her  son,  must  have 
waited  for  the  succession  till  it  opened  to  him  by  her  death. 
But  on  the  death  of  his  father  he  assumed  the  title  of  Earl  of 
Mar,  and  by  that  title,  in  the  lifetime  of  his  brother,  confirmed  a 
charter  granted  by  his  fieither.  Margaret  survived  her  son,  wh<x- 
was  killed  in  the  battle  of  Otterhume.  She  afterwards  married 
John  Stoynton,  who,  if  she  were  Countess  of  Mar  by  descent,, 
would  by  the  law  of  Scotland  have  become  Earl  of  Mar  in  her 
right.  But  in  a  bond  made  by  them  in  1389,  he  is  styled  ^*  John 
8un/nton,  Lord  of  Mar,^'  and  she  ^*  Margaret,  his  spouse,  Countess* 
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of  Daugtas  and^Jlfar."     It  cannot  be  alleged  that  he  did  not   H.  L.(Sa) 
afisnme  the  dignity  because  he  was  not  in  possession  of  the  lands,       1875 
for  his  possession  of  the  lands  was  stated  by  the  counsel  for  the       uau 
opposing  Petitioner  as  the  reason  why  he  called  himself  Lord  of    ^'"^Q"* 
Mar. 

Such  is  the  perplexity  in  which  the  first  alleged  instance  of  the 
descent  of  the  dignity  of  Mar  in  the  female  line  is  left  It  renders 
it  not  altogether  improbable  that  there  may  have  been  some  new 
destination  of  the  earldom  or  eomitatuB,  although  no  record  of  any 
sach  destination  can  now  be  found.  This  presumption  is  in  some 
degree  strengthened  by  the  circumstances  accompanying  the  pos- 
session of  IscAeUa,  the  daughter  of  Margaret^  which  is  founded 
upon  by  the  opposing  Petitioner  as  evidence  of  a  second  descent 
of  the  dignity  in  the  female  line.  Isabella  married  Sir  Malcolm 
Drummandf  whose  sister  was  the  queen  of  Bolert  III.  He  never 
assomed  the  title  of  Earl  of  Mar^  but  was  always  styled  ''  Sir 
MaMm  of  Drummond^**  or  "  Sir  Malcolm  of  Drummond,  Lord  of 
Hot,*  or  **  Lord  of  Mar  and  Oarioch'*  And  although  Bclbert  II., 
in  charters  granted  in  1397,  styled  Isabella  in  one  Countess  of 
Mar,  and  in  another  Countess  of  Mar  and  Oarioeh,  yet  it  is 
remarkable  that  till  the  year  1403  she  never  called  herself  Coun- 
tess of  Mar,  but  only  Lady  of  Mar  and  Garioch. 

After  the  death  of  Drwmmond,  Isabella  married  AleoBander 
Stewart,  an  illegitimate  son  of  the  Earl  of  Btichan,  brother  of 
Tiing  Robert  IIL  The  dealings  with  the  earldom  or  comUaiue 
before  and  after  this  marriage  demand  particular  attention 
Taking  the  case  of  the  opposing  Petitioner  to  be  correct,  that 
ImMZd  had  the  Earldom  of  Mar  by  descent,  she,  on  the  12th  of 
Angust,  1404,  by  charter  styling  herself  Countess  of  Mar  and 
Garioeh,  granted  by  reason  of  a  contract  of  marriage,  the  Earldom 
of  Mar  and  Chrioeh  to  Alexander  fStewart,  and  the  heirs  to  be  be- 
gotten between  them,  whom  failing  to  the  heirs  and  assigns  of 
Aleaeamier.  This  charter  was  recognised  and  relied  upon  as  valid 
in  a  proceeding  in  1457  held  for  the  purpose  of  inquiring  into  the 
vatidity  of  a  retour  of  service  of  Bcherf,  Lord  Erskine,  as  heir  to 
a  moiety  of  the  Earldom  of  Mar,  to  which  I  shall  have  occasion 
to  advert  more  particularly  hereafter. 

TTpon  the  marriage  of  Alexander  Stewart  with  IsoiheUa  a  new 
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n.  L.  (6c.)  charter  was  granted,  which  was  preceded  by  the  following  cere- 
1875  moDj : — Alexander  Stewart,  in  the  presence  of  witnesses  before 
H^       the  castle  otKildrwnmy,  **  did  present  and  deliver  up  to  the  Lady 

PnaAGB,  igabeUa  the  whole  castle  of  KUdrummfff  with  all  the  charters  and 
eyidences  of  the  same,  and  all  the  keys  of  the  said  castle,  so  that 
she  coold  freely,  without  any  hindrance,  of  her  free  will,  dispone 
with  all  her  lands,  the  castle  and  all  things  being  in  the  same  and 
her  body ;  which  haying  been  done,  the  said  Lady  Isabella  held  the 
keys  in  her  hand,  and  with  deliberate  advice  chose  the  said  Aleo^ 
ander  for  her  husband,  and  gave  to  the  same  in  free  marriage  the 
said  castle  with  the  appurtenances,  the  Earldom  of  Mar  widi  the 
tenants  of  the  same,  the  Lordship  of  Qarioeh,  and  other  baronies 
and  lordships,  to  have  and  to  hold  to  the  said  Alexander  and  to  the 
longer  liver  of  them,  and  the  heirs  to  be  begotten  between  them, 
whom  perchance  failing,  to  the  lawful  heirs  of  the  said  lady." 
This  ceremony  was  immediately  followed  by  a  charter  dated  the 
9th  of  December,  1404,  by  Isabella,  styling  herself  Countess  of 
Mar  and  Oarioch,  by  which,  reciting  that  first  having  settled  a 
solemn  and  careful  treaty,  she  granted,  and  by  that  charter  ocm- 
&rmed,io  Alexander  Stewart  in  free  marriage  the  Earldom  of  Mar 
and  castle  of  Kildrummy,  the  Lordship  of  Oarioeh,  &c.,  to  hold  to 
him  and  the  heirs  between  him  and  herself  begotten,  whom  fail- 
ing, to  her  lawful  heirs  on  either  side.  [It  is  difficult  to  understand 
how,  after  the  charter  of  the  12th  of  August,  1404,  in  which  the 
ultimate  destination  of  the  earldom  or  eomitatus  is  to  Alexander 
Stewart,  his  heirs  and  assigns,  leabdla  had  any  power  to  grant  the 
charter  of  December  without  a  re-grant  to  her,  to  which  the  cere- 
mony preceding  the  marriage,  called  in  the  charter  a  treaty,  can 
hardly  amount 

A  good  deal  of  controversy  arose  as  to  the  proper  translation  of 
the  habendum  in  this  charter  of  December.  The  words  of  the 
ultimate  destination  are  '^  hssredibtie  noetris  UgUimis  ex  viraque 
parte  semper  reservatis  liberis  tenementts,''  The  opposing  Petitioner 
contended  that  the  words  ^*ex  utr&gue  parte"  are  applicable  not  to 
the  heirs  but  to  the  lands  on  both  sides,  which  it  was  said  was 
clear  from  a  former  part  of  the  charter  in  which  Isabella  confirmed 
to  Alexander  Stewart  ''all  right  and  claim  which  we  have  in  any 
lands  soever  unjustly  detained  from  us,  tam  ex  parte  patris  quam 
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ex  parte  mabrier    The  words ''  ex  utraque  parte  "  were  interpreted   H.  L.  (Sc.) 
by  the  Lords  of  Session  in  an  action  brought  by  the  Earl  of  Mar       1875 
against  Lord  Elphinstone  in  1624  to  mean  that  ^  Dame  Isabella        i^^b 
Bouglae  ordained  that  the  lands  which  fell  to  her  on  her  father's     ^"^Q* 
side  in  case  of  her  decease  without  children  of  her  own  body 
should  pertain  to  her  nearest  and   righteous  heirs  upon  her 
£ftther's  side,  and  that  the  lands  which  fell  to  her  by  her  mother 
should  in  case  foresaid  pertain  to  her  nearest  and  righteous  heirs 
on  her  mother's  side."    This  construction  of  the  words  (which 
appears  to  me  to  be  correct)  is  necessary  to  be  maintained  by  the 
opposing  Petitioner,  as  he  derives  his  title  from  Isabella  who,  as  he 
alleges,  took  by  descent  from  her  mother  Margaret 

The  charter  of  habeUa^  of  December,  1404,  was  confirmed  by  a 
charter  of  EJng  Bdbert  III.  stating  the  final  destination  of  the 
lands  to  be  to  "  the  lawful  heirs  of  Isabella,  but  omitting  the  words 
"ftB  utraque  parte;'*  from  which  it  was  inferred  either  that  the 
king  thought  the  words  applied  to  the  lands  and  did  not  afiect  the 
destination,  or  that  he  advisedly  rejected  them  from  his  confirma- 
tion. 

The  subsequent  dealings  with  the  earldom  or  coinitaius  may 
lender  the  questions  which  arise  upon  this  charter  of  December, 
1404,  wholly  immaterial. 

hcihdla  died  in  1407,  and  Alexander  Stewart,  who  survived  her, 
lived  till  1435.  During  his  wife's  life  he  bore  the  title  of  Earl  of 
Mar  and  Oarioeh,  and  after  her  death  by  the  same  title  he  dealt 
with  the  lands  of  the  earldom.  In  1426  King  James  I.  confirmed 
a  charter  granted  by  Alexander  Stewart^  Earl  of  Mar  and  Oarioeh, 
to  Alexander  de  Forbes  of  the  lands  of  Olenearure  and  Le  Orde,  the 
Aabendttm  of  the  charter  being,  *'  to  have  and  to  hold  of  us  and  our 
heiis,  successors  or  assigns.  Earls  of  Mar"  On  the  28th  of  May, 
1426, a  most  important  dealing  with  the  earldom  took  place; 
King  James  L  by  charter,  reciting  that  Alexander  Stevoart,  Knight, 
ftnd  his  natural  son  Tlwmas  Stewart,  Enight,  had  of  their  free  will 
^gned  into  the  hands  of  the  king  all  the  right  and  claim  of 
themselves  and  their  heirs  to  the  Earldom  of  Mar  and  Lordship  of 
Gorioeh,  granted  ''all  and  whole  the  said  earldom  and  lordship  to 
be  held  by  Alexander  for  th^  whole  time  of  his  life,  and  after  his 
decease  to  Thomas  and  the  heirs  male  of  his  body,  whom  failing 
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H.  L.  (8a)  After  the  death  of  Alexander  Stewart,  Earl  of  Mar,  in  1435, 
1875  when,  as  already  obserred,  the  dignity  of  Earl  of  Mar  practically, 
*^  at  least,  ceased  to  exist.  Sir  jBob6r^jEW2»n6,  in  April,  1438,  obtained 
^B^cE,  ^  retonr  of  himself  as  heir  of  Isabella,  Conntess  of  Mar  and  Garioeh. 
The  circnmstances  connected  with  this  and  a  snbseqaent  retonr  of 
the  same  year  lay  them  open  to  a  good  deal  of  observation.  Soon 
after  the  death  of  Alexander  Stewart,  as  a  preparatory  to  these 
judicial  proceedings.  Sir  Robert  Erskine  and  his  son  entered  into 
an  agreement  with  Sir  Alexander  Forbes,  the  sheriff-depute  of 
Aberdeen,  before  whom  the  proceedings  for  a  retour  would  be  held, 
to  secure  his  seryices  in  their  favour  (covered  with  the  decent 
pretext  of  his  doing  all  his  business  and  diligent  care  to  help  and 
and  to  further  them  with  his  advice  and  counsel)  by  a  grant  to 
him  of  certain  lands  in  Mar  so  soon  as  they  should  be  recovered 
out  of  the  Eing's  hands.  At  this  time  Sir  Bobert  Erskine  claimed 
as  co-heir  or  co-parcener  with  Lord  Lyle.  In  this  retour  of  April, 
1438,  the  jury  found  that  ^  Sir  Bobert  is  the  lawful  nearest  heir  of 
the  Lady  Isabella  of  one-half  of  the  lands  of  the  Earldom  of  Ifar 
and  Lordship  of  Oarioeh  which  are  in  the  hands  of  the  King  by 
reason  of  the  death  of  Alexander  Stewart,  who  held  the  lands  by 
gift  of  the  Lady  Isabella  for  the  term  of  his  life."  This  retour  is 
false  in  fact,  for  the  lands  were  not  in  the  hands  of  the  King  on 
the  death  of  Alexander  Stewart,  who  held  under  the  gift  of  Lady 
Isabella  for  his  life,  but  were  claimed  and  possessed  by  the  Crown 
by  reason  of  the  reversion  in  the  charter  of  1426,  which  vested  in 
possession  on  the  death  of  Alexander. 

Li  the  month  of  October,  1438,  Sir  Bobert  Erskine  obtained 
another  retour  as  to  one-half  of  the  Earldom  of  Mar,  upon  which 
some  controversy  arose.  On  the  part  of  the  opposing  Petitioner 
it  was  asserted  that  this  was  a  retour  of  the  other  half  of  the 
earldom,  though  without  explaining  why,  if  Sir  Bobert  Erskine's 
claim  was  to  the  whole  of  the  lands  of  Mar,  there  should  have 
been  separate  retours  of  the  two  halves,  there  not  being  a  shadow 
of  evidence  that  he  had  acquired  the  other  half  after  the  April 
retour.  On  the  other  side  it  was  urged,  with  great  probability, 
that  the  October  retour  was  obtained  to  correct  the  former  one, 
which  had  erroneously  found  that  Sir  Bobert  had  right  to  half  of 
the  Lordship  of  Oarioeh,  which  at  that  time  was  held  by  Thomas 
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Stewarfs  widow.    And  it  was  said  that  infeftment  not  being  taken   H.  L.  (So.) 
till  November^  it  could  not  apply  to  the  April  retour,  because  it       1875 
was  beyond  six  months  after  the  date  of  the  precept  of  infeft-        mab 
ment  by  virtue  of  that  retour,  and,  by  the  rule  in  force  at  that 
time,  such  infeftment  would  have  been  too  late.    And,  notwith- 
standing this  second  retour,  it  will  be  found  that  many  years 
aftervrards  Lord  Erskine  persisted  in  his  claim  to  only  half  of  the 
earldom. 

Pursuing  the  inquiry  as  to  the  conduct  of  the  Erskines  during 
the  period  when  no  one  held  the  dignity  of  Earl  of  Mar,  it  appears 
that  after  the  retours  of  1438,  Robert,  Lord  Erskine,  in  two  or  three 
private  charters  styled  himself  Earl  of  Mar;  but  after  a  proceed- 
ing in  1457,  to  which  I  shall  presently  refer,  there  is  no  evidence 
of  any  of  the  Lords  Erskine  having  assumed  that  title.  But  all 
of  them,  from  Bohert  the  first  to  John  the  sixth  lord,  sat  in  Par- 
liament by  their  title  of  Lord  ErMne,  and  not  one  of  them 
claimed  to  possess  the  higher  dignity. 

After  Sir  Bdbert  Erskine  had,  not  improbably  by  means  of  the 
purchased  assistance  of  the  sheriff  depute,  succeeded  in  obtaining 
in  1438  a  retonr  as  heir  to  IsaheUaj  he  seems  to  have  got  posses- 
sion of  some  part  of  the  lands  of  Mar,  for  on  the  10th  of  August, 
1440,  the  King  (being  then  under  age)  and  his  council,  in  order 
(as  it  was  said)  to  preserve  the  peace  of  the  kingdom,  entered  into 
an  agreement  with  Sir  Bdbert,  then  Lord  Erakine,  under  which  he 
was  permitted  to  retain  the  castle  of  EUdrummy,  holding  it  on 
behalf  of  the  King  until  the  King  should  come  of  age  and  then  to 
be  delivered  to  the  King,  and  Lord  Erskine  was  then  to  make  and 
establish  his  claim  before  the  King  and  the  Three  Estates.  And 
it  was  further  agreed  that  the  fruits  and  revenues  of  one-half  of 
the  Earldom  of  Mar  which  Lord  Erskine  claimed  as  his  property 
should  be  received  by  him  until  the  judgment  were  had,  he  6eing 
aocoontable  for  them  in  case  judgment  should  be  given  against 
hiffi,  and  for  the  King.  This  agreement  proves  that  the  claim  of 
Lord  Engine  continued  to  be  to  one-half  of  the  earldom  only,  not- 
withstanding the  two  retours  of  1438,  by  which  it  was  asserted  he 
obtained  service  as  heir  to  the  whole.  On  the  22nd  of  May,  1449, 
the  King,  by  letters  under  his  privy  seal,  directed  Lord  Erskine 
and  his  son  Sir  Thomas  Erskine  to  deliver  up  the  castle  of 
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H.  L.  (Sc.)   KUdrummy  to  persons  named,  and  it  seems  to  have  been  deliyeied 
1875        up  accordingly, 

Kab  Nothing  was  done  towards  obtaining  a  judgment  upon  Lord 

Erskine^s  claitn  to  one-half  of  the  Earldom  of  Mar  until  the  year 
1457,  when  proceedings  were  taken  against  some  of  the  jurors 
who  sat  upon  the  inquest  of  1438  for  an  unjust  deliverance  of  the 
retour  upon  such  inquest.    The  delinquent  jurors  begged  paidon 
of  the  Kingy  and  were  pardoned.    Then  the  following  proceeding 
took  place.    The  King  with  the  Chancellor  and  Lords  passed  into 
the  town-hall  (of  Aherdeeti)  for  justice  to  be  done  to  Lord  Ershine 
with  respect  to  his  claim  of  the  lands  of  the  Earldom  of  Mar.  An 
inquest  was  chosen.     Lord  Erskine  alleged  that  the   deceased 
Bohert,  Lord  Erskine,  his  father,  had  last  died  vested  and  seised  as 
of  fee  of  half  of  the  Earldom  of  Mar,  and  that  lie  was  the  heir  of 
his  father.    Issue  was  taken  upon  this  allegation,  the  Ohancellor 
,  answering  that  although  Lord  Erskine  was  heir  of  his  father  he 
was  not  heir  to  the  said  lands,  and  that  the  lands  were  in  the 
hands  of  the  King  as  his  own  property.    Lord  Erskine,  in  support 
of  his  claim,  produced  the  charter  of  Isabella  of  the  9th  of  Decem- 
ber, 1404,  granted  upon  her  marriage  with  Aleooander  Stewart ;  in 
answer  to  which  the  Lord  Chancellor,  on  behalf  of  the  King, 
publicly  produced  a  certain  charter  of  taillie  of  the  deceased 
Isabella  of  a  date  preceding  the  date  of  the  other  charter"  (being 
Isabella's  charter  of  the  12th  of  August,  1404)  ''made  to  the 
deceased  Alexander,  Earl  of  Mar,  her  husband,  and  the  heirs  law- 
fully begotten  or  to  be  begotten  of  his  body  "  (the  true  destination 
being  ''to  the  heirs  to  be  begotten  between  them  ")  "  whom  fjEoling 
to  the  lawful  heirs  of  Alexander  whomsoever.**    By  virtue  of  that 
charter  the  Chancellor  declared  the  King  the  true  heir  and  lawful 
possessor  of  the  said  lands,  Alexander  having  died  a  bastard  vested 
and'  seised  as  of  fee  of  the  said  Earldom  of  Miar,  and  the  King 
being  lawful  heir  by  reason  of  bastardy.    The  jurors  retoured  that 
Bdbert,  Lord  Erskine,  did  not  die  seized  of  the  half  of  the  lands, of 
the  Earldom  of  Mar  claimed  by  him,  and  that  the  said  lands  were 
in  the  hands  of  the  King  by  reason  of  the  death  of  the  late  King. 
In  this  proceeding  for  questioning  the  claim  of  Lord  Erskine 
to  one  half  of  the  Earldom  of  Mar  no  mention  is  made  of  the 
charter  of  the  28th  of  May,  1426,  under  which  the  King  became 
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entitled  to  the  reversion  of  the  Earldom  of  Mar,  and  took  pos-   H.  L.  (So.) 
session  of  it  on  the  death  of  Aleooander  Stewart,  his  son  Thomas       i875 
Stewart  having  died  in  his  father's  lifetime  without  issue.  Whether        ^jj^ 
this  arose  from  any  doubt  as  to  the  validity  of  this  charter,  or     P™^» 
whether  Lord  Erskine,  having  relied  upon  the  charter  of  Isabella 
of  December,  1404,  it  was  thought  sufBcient  to  shew  that  she  had 
disabled  herself  from  making  it  by  her  having  granted  the  earlier 
charter  of  August,  1404, 1  am  unable  to  form  an  opinion. 

Thus  matters  stood  for  more  than  one  hundred  years,  when,  in 
the  year  1561,  Queen  Mary  revived  the  title  of  Earl  of  Mar  by 
granting  the  earldom,  together  with  the  dignity,  to  her  natural 
brother  James  (afterwards  the  Begent  Murray)  and  his  heirs 
male.  He  sat  on  the  council  as  Earl  of  Mar;  Lord  Ershine,  who 
was  his  uncle,  sitting  with  him  upon  several  occasions.  He 
subsequently  resigned  the  dignity  and  the  lands  of  Mar,  and  was 
created  Earl  of  Moray. 

I  have  thought  it  necessary  to  go  fully  into  the  history  of  the 
dignity  prior  to  Queen  Mary^s  charter,  because  it  appears  to  me 
that  it  may  materially  assist  in  determining  the  question  of  the 
limitation  of  the  dignity  to  which  the  Petitioner  lays  claim. 

On  the  5th  of  May,  1565,  being  about  six  weeks  before  Queen 
Mofffs  charter,  and  not  improbably  with  a  view  to  it,  John,  the 
sixth  Lord  Erskine,  procured  himself,  by  a  general  retour,  to  be 
served  heir  to  his  ancestor,  Robert,  the  first  Lord  Erskine,  who  is 
styled  Boiert,  Earl  of  Mar  and  Oarioch  and  Lord  Erskine.  It 
has  been  already  shewn  that  although  Bdbert,  the  first  Lord 
Enikine,  in  some  private  deeds  called  himself  Earl  of  Mar,  he 
nerer  publicly  assumed  that  title.  And  it  is  a  significant  fact 
that,  although  Queen  Mary  acted  upon  this  retour  and  recited  it 
in  her  charter,  she  did  not  adopt  the  description  of  Bobert  as  Earl 
of  Mar,  but  changed  it  to  Robert,  Lord  Erskine,  as  if  refusing  to 
recognise  his  right  to  the  higher  dignity. 

In  examining  Queen  Mary*s  charter,  which  is  dated  the  23rd 
of  June,  1565,  it  must  be  borne  in  mind  that  it  does  not  relate  in 
any  way  to  the  dignity  of  Earl  of  Mar,  but  only  to  the  earldom 
or  eomUcUus,  which  is  described  as  containing  the  lands  of  Strath- 
done,  Bramar,  Cromare,  and  Strathdee,  and  is  granted,  together 
^th  the  Lordship  of  Oarioch,  to  John,  Lord  Erskine,  his  heirs  and 
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H.  L.  (8c.)   assigns.    It  is  clear  that  this  could  not  have  been  the  ancient 
1875       earldom  or  eomUatus  with  which  the  dignity  was  originally  con- 
Mab       nectedy  because  it  no  longer  existed  in  its  entirety,  part  of  the 
^^^^^    lands  having  been  severed  from  it  and  vested  in  strangers,  and 
other  part  having  been  annexed  to  the  Crown  by  Act  of  Par- 
liament. 

The  charter  contains  recitals  which  if  the  slightest  inquiry  had 
been  made  would  have  been  ascertained  to  be  false.    For  instance, 
it  is  stated  that  John,  Lord  Erskine,  was  retoured  as  lawful  heir  of 
Robert,  Lord  Erdcine,  the  heir  of  IscAeUa  in  respect  of  the  earl- 
dom ;  whereas  his  service  was  a  general  service  as  heir,  and  of 
course  without  application  to  the  lands ;  and  if  it  had  been  a 
special  service,  he  could  not  have  been  found  heir  to  more  than 
half  of  the  earldom,  which  was  all  that  Robert,  Lord  Ershine, 
ever  claimed.    Again,  the  charter  recites,  in  strong  terms,  that 
John,  Lord  Erskine,  had  the  undoubted  hereditary  right  to  the 
earldom,  lordship,  and  regality,  notwithstanding  his  predecessors 
were  unjustly  kept  out  of  possession  of  the  same.      Now,  in 
addition  to  the  fact  of  the  claim  of  the  Ershmes  having  been 
invariably  confined  to  half  of  the  earldom,  if  either  the  charter 
of  the  12th  of  August,  1404,  or  that  of  the  28th  of  May,  1426, 
was  valid  (and  there  is  nothing,  apparently,  to  impeach  either  of 
them),  the  possession  of  the  Grown  was  by  title  and  not  by  usur- 
pation.   At  this  time,  also,  the  solemn  adjudication  against  the 
claim  of  Lord  Erskine  to  one  half  of  the  earldom  npon  the 
inquest  held  in  1457  had  not  been  in  any  degree  impeached.     And 
the  alleged  "  undoubted  hereditary  right "  had  been  allowed  to 
slumber  during  the  whole  of  the  long  period  of  the  Crown's 
possession  of  the  lands. 

The  charter,  singularly  enough,  contains  two  distinct  and 
separate  grants  of  the  earldom  or  comiiatus.  One  founded  upon 
the  restoration  of  an  inheritance  of  which  the  grantee's  prede- 
cessors had  been  unjustly  deprived,  and  also  upon  their  good 
services  to  the  Queen's  predecessors ;  the  other  expressed  to  be 
''for  good  and  faithful  services/'  without  more.  An  explanation 
of  this  double  grant  was  suggested  in  argument  founded  upon 
what  Lord  Mansfield  said  in  the  Cassilis  Case  (1),  viz., ''  Charters 
(1)  Maidment,  p.  63. 
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pass  periculo  petenHs.    Many  .lands  are  inserted  m  charters  to   H.  L.  (8a) 
which  the  grantee  has  no  title ;  nothing  can  pass  by  such  right/'       1^75 
Therefore  it  was  said,  that  as  the  first  grant  in  the  charter  was        mab 
founded  upon  an  allegation  of  a  title  which  the  grantee  never 
possessed,  it  was  liable  to  challenge  on  that  gronnd,  and  out  of 
abundant  caution  the  grant  on  account  of  services  alone  was 
added. 

As  already  observed,  Queen  Mary's  charter  contains  nothing 
with  respect  to  the  dignity  of  Mar.  This,  I  think,  was  not  dis- 
puted in  the  argument,  and  it  is  proved  by  the  fact  that  the 
charter  being  of  the  date  of  the  23rd  of  June,  the  grantee  sat 
almost  daily  in  the  council  from  the  8th  to  the  28th  of  July  as 
Lord  Ershine,  and  appeared  at  the  board  for  the  first  time  as 
Earl  of  Mar  on  the  1st  of  August  He  must,  therefore,  have 
obtained  the  dignity  by  creation  in  some  other  way  thim  by 
charter  before  this  day.  The  question  arises  when  and  how  did 
this  creation  take  place?  There  is  no  writing  or  evidence  of  any 
kind  to  assist  us.  It  was  suggested,  with  great  probability,  that 
Queen  Mary^s  marriage  with  Lord  Damley  having  taken  place 
on  the  30th  of  July,  and  Lord  Erakine  having  sat  in  the  council 
by  his  old  title  of  Ershine  on  the  28th  of  July,  and  as  Earl  of 
Uar  on  the  Ist  of  August,  he  must  have  been  created  an  earl 
upon  the  occasion  of  the  marriage,  and  by  a  ceremony  well  ^known 
in  those  da3r8  called  ''belting."  To  this  it  was  objected,  that 
according  to  the  remarks  of  Lord  HaSea  upon  the  Spynie  Oase  (1), 
this  ceremony  could  only  take  place  in  Parliament ;  and  that,  if 
this  was  the  manner  of  the  creation,  some  record  of  it  would  have 
appeared*  But  Lord  LouffKbarouffh,  in  the  Olencaim  Case  (2), 
proved  that  Lord  Hailes  was  in  error  in  limiting,  as  he  did,  the 
plaoe  of  the  ceremony  of  ''  belting,"  for  he  mentioned  three  cases 
of  the  creation  of  earls  by  belting  elsewhere  than  in  Parbament. 

Whether  Lord  Erskme's  creation  was  in  this  particular  form  and 
manner  seems  to  me  not  to  be  very  material.  It  is  certain  that 
he  must  have  been  created  Earl  of  Mar  about  the  time  of  the 
Queen's  marriage ;  and  as  no  record  of  the  creation  is  in  existence, 
the  limitation  of  the  dignity  must  be  left  to  the  ordinary  presump- 
tion of  law,  unless  there  is  something  in  the  case  to  rebut  this 

(1)  Maidment,  p.  11.  ^  (2)  Maidment,  p.  IG. 
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H. L. (So.)  presnmption.  Lord  Mansfield,  in. the  Sutherland  Ca8e{l),  saidr 
1875  'VI  take  it  to  be  settled,  and  well  settled,  that  where  no  instni- 
Miy  ment  of  creation  or  limitation  of  the  honour  appears,  the  pre- 
sumption of  law  is  in  fiEtvour  of  the  heir  male,  alyrays  open  to  be 
contradicted  by  the  heir  female  upon  evidence  shewn  to  the 
contrary  ;*'  and  a  similar  statement  of  the  presumption  in  fistvour 
of  the  heir  male  was  made  by  Lord  Louffhborough  in  the  Ohneaim 
Case  (2).  The  prima  facie  presumption,  therefore,  is  that  the 
dignity  of  Ifar,  created  by  Queen  Mary,  is  descendible  to  heirs 
male. 

But,  on  the  part  of  the  opposing  Petitioner,  it  was  argued  that 
various  circumstances  in  the  case  tend  to  rebut  the  presumption, 
and  to  establish  not  the  probability  merely  (that  would  not  be 
enough),  but  clear  proof  that  the  title  is  descendible  to  heirs^ 
female. 

What  was  chiefly  relied  upon  as  indicating  the  intention  of  the 
Queen  either  to  restore  the  old  dignity  of  Mar,  which  was  said  to 
be  descendible  to  females,  or  that,  if  she  created  a  new  dignity, 
she  meant  it  to  descend  in  the  same  channel  of  limitation,  is  the 
language  of  that  part  of  the  charter  in  which  the  Queen  states 
that  she  was  moved  by  conscience  to  restore  the  earldom  to  the 
rightful  heirs  from  whom  it  had  been  unjustly  detained,  and  that,, 
acting  from  this  motive,  she  restored  the  lands  to  the  grantee,  his 
heirs  and  assigns.  And  it  was  argued  that  the  dignity  being  re- 
vived about  the  same  time  as  the  charter,  the  Qaeen  must  have 
intended  to  create  the  dignity  with  similar  limitations,  in  order 
that  it  might  never  be  separated  from  the  lands.  This,  however,, 
is  pure  conjecture.  There  is  nothing  in  the  charter  to  point  to 
the  intentional  or  probable  revival  of  the  dignity,  and  it  is  not  at 
all  a  necessary  conclusion  that  because  the  Queen  was  desirous  of 
giving  back  the  lands  of  Mar,  which  she  was  prevailed  upon  to 
believe  had  been  unjustly  withheld  from  Lord  Erskine  and  his 
predecessors,  she  therefore  contemplated  reviving  a  dignity  which 
had  not  been  practically  in  existence  for  nearly  140  years,  and 
granting  it  with  a  limitation  to  heirs  and  assigns.  Even  if  the 
intention  to  connect  the  lands  with  a  dignity  about  to  be  created 
can  be  assumed,  there  was  no  necessity  to  make  the  limitations^ 
(I)  Maldment,  p.  9.  (2)  Maidment,  p.  7. 
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correspond,  becanse,  by  giving  the  lands  to  the  person  ennobled,   H.  L.  (Sa) 
his  heirs  and  assigns,  he  would  have  the  power  of  directing  the       1875 
succession  to  the  lands  in  the  same  line  as  the  descent  of  the        MAm 
dignity.    And  the  power  of  alienation  by  the  grantee  of  the  lands     ^'"^o*- 
disposes  of  the  suggestion  as  to  the  Queen's  intention  that  the 
dignity  and  the  lands  should  never  be  separated.    The  reasoning 
on  this  subject  is  altogether  speculative,  and  at  the  utmost  raises 
nothing  more  than  the  very  slightest  probability. 

A  strong  inference  against  this  presumption  of  the  limitation 
of  the  dignity,  so  as  to  extend  to  heirs  female,  may,  I  think,  be 
derived  from  the  fact  (already  mentioned)  that,  only  four  years 
before  the  charter  in  question,  the  Qaeen,  when  giving  the  same 
dignity  of  Mar  to  her  brother,  limited  it  strictly  to  his  heirs 
male. 

In  advexting  to  the  case  of  the  opposing  Petitioner  where  it 
relies  upon  matters  which  occurred  after  Queen  Mary*a  charter,  I 
cannot  see  in  any  of  them  evidence  in  support  of  the  descent  of 
the  dignity  for  which  he  contends.  Great  stress  was  laid  upon  an 
Act  of  Parliament  passed  in  1587,  which  ratified  the  charter. 
This  Act,  however,  has  no  greater  force  and  effect  than  the 
charter  itsell  Erskine,  writing  upon  parliamentary  ratifications 
of  grants  made  by  the  Crown  in  favour  of  particular  persons, 
says,  in  his  Institutes  (1) :  '*  Batifications  by  their  nature  carry  no 
new  right ;  they  barely  confirm  that  which  was  formerly  granted, 
without  adding  any  new  strength  to  it  by  their  interposition.'' 
The  Act,  therefore,  cannot  give  any  efficacy  to  the  charter  which 
it  did  not  previously  possesSy  and  it  does  not»  any  more  than  the 
charter,  affect,  or  pretend  to  affect^  the  dignity. 

The  dignity  appears  at  first  to  have  been  claimed  as  depending 
solely  upon  the  creation  by  Queen  Mary,  for  the  new  earl  sat  in 
the  council,  and  was  ranked  as  the  junior  earl.  Again,  in  two 
commisBions  issued  by  the  Crown  in  relation  to  matters  in  Parlia- 
ment^ when,  as  Lord  LouffKborauffh  said  in  the  Olencaim  Cate  (2), 
"A  due  precedency  would  probably  be  given  to  the  several 
noblemen,"  the  Earl  of  Mar  is  named  as  junior  earl.  I  am  not 
disposed  to  lay  any  stress  upon  the  order  of  precedence  prior  to 
the  decreet  of  ranking,  because  I  cannot  discover  any  uniform 
(1)  Book  I.,  title  1,  sect  39.  (2)  Maidment^  p.  17. 
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H.  L.  (Sc.)   practice  as  to  the  placing  of  the  Earls  of  Mar  in  Parliament 
1875       previously. 

)il^  This  decreet  of  ranking  was  issued  on  the  5th  of  March,  1606. 

It  stated  that,  considering  and  remembering  the  great  contentions 
and  differences  which  many  times  occurred  and  fell  out  amongst 
the  nobility  of  ScoUand  with  relation  to  their  precedence  and 
priority  in  ranking  and  voting  in  Parliament,  His  Majesty  had 
appointed  a  commission  consisting  of  the  nobility  and  council  to 
convene  and  call  before  them  the  whole  noblemen  of  the  king- 
dom, and  according  to  their  productions  and  verifications  of  their 
antiquities  to  set  down  every  man's  rank  and  placb." 

Under  this  commission  each  nobleman,  in  order  to  establish 
his  precedence,  offered  to  the  commissioners  such  evidence  of  his 
title  as  he  chose,  their  power  being  necessarily  limited  to  the 
verification  of  the  documents  produced,  and  to  forming  their 
judgment  upon  them,  and  they  having  no  means  of  knowing 
whether  anything  was  withheld  from  them  which  would  affect  the 
order  of  precedence  founded  upon  the  proof  presented.  Therefore 
their  decision  is  entitled  to  no  weight  in  the  investigation  of  a 
claim  to  a  title  which  depends  upon  facts  not  laid  before  them. 

The  Earl  of  Mar,  in  support  of  his  title  to  precedence,  produced 
to  the  Lords  Commissioners  the  charter  of  Dame  Isctbd,  Countess 
of  Mar,  of  the  9th  of  December,  1404,  and  the  King's  charter  of 
confirmation ;  the  Act  of  Parliament  of  1587,  and  an  extract  of  a 
retour  of  the  20th  of  March,  1588,  whereby  John,  Earl  of  Mar, 
was  served  nearest  and  lawful  heir  to  Dame  Isabel  Doufflas,  Countess 
of  Mar.  The  relationship  to  Isabel  found  by  this  retour  is  thus 
traced.  She  was  a  grand-daughter  of  Donald,  Earl  of  Mar,  who 
was  the  brother  of  Helen  of  Mar,  who  was  the  great-grandmother 
of  Robert,  who  was  the  grandfather  of  Aleocander,  the  great  grand- 
father of  John,  the  ear!  whose  claim  to  precedence  was  in  proof. 
No  records  of  the  ancient  dignity,  and  nothing  prior  to  the  charter 
of  December,  1404,  were  produced  to  the  commissioners.  Isdh^s 
charter  of  the  12th  of  August,  1404,  seems  to  have  been  pur- 
posely kept  from  them.  The  finding  of  the  commissioner  that 
John,  Earl  of  Mar,  was  heir  to  Isdhdla,  through  Eelen  of  Mar, 
was  erroneous  in  a  double  sense.  He  could  not  have  been 
heir  to  habdla,  who  was  heir  to  Margaret,  the  law  of  Scotland 
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not  allowing  heirship  to  be  traced  through  the  mother,  and  he    H.  L.  (Sc.) 
could  not  legally  claim  by  heirship  of  ^blood  to  Eden,  as  by       1875 
the  same  law  there  is  no  succession  to  land  upwards  through        mTI 
females  (1).  IteAo.. 

By  the  decreet  of  ranking,  the  remedy  of  reduction  was  re- 
served to  all  who  should  find  themselves  prejudiced  by  their 
ranking.  And  in  1622  an  action  for  reduction  of  the  retour  of 
the  20th  of  March,  1588,  was  brought  by  six  earls,  who,  under  the 
decreet,  were  ranked  below  the  Earl  of  Mar.  In  searching 
through  the  voluminous  evidence,  I  have  not  been  able  to  find 
any  account  of  the  result  of  this  action  of  reduction,  which  how- 
ever shews  that  the  claim  of  precedence  by  the  Earl  of  Mar, 
founded  upon  the  retour  of  1588,  was  not  suffered  to  go  un- 
challenged. 

During  the  whole  of  the  inquiry  as  to  the  ranking  of  the  Earl 
of  Mar,  whose  daim  to  precedence  was  founded  on  his  right  of 
succession  to  the  ancient  dignity,  but  the  proof  of  which  went  no 
further  back  than  the  year  1404,  the  Lords  Commissioners  were  in 
ignorance  of  the  charter  of  resignation  of  Ahxamder  Stewart  and 
his  son  ThomM  to  the  King,  and  the  re-grant  to  them  in  1426,  and 
that  the  claim  of  the  Earl  of  Mar  to  this  ancient  dignity  had 
been  allowed  by  his  predecessors  to  remain  dormant  for  nearly 
140  years,  while  they  had  acquiesced  in  the  Crown  conferring  the 
dignity  of  Earl  of  Mar,  and  granting  the  lands  connected  with  it 
to  persons  in  no  way  related  to  the  possessors  of  that  dignity. 
Had  the  Commissioners  been  furnished  with  this  information,  there 
can  be  little  doubt  that  they  would  Jiave  determined  the  pre- 
cedence of  the  Earl  of  Mar  by  reference  to  the  creation  of  the 
dignity  by  Queen  Mary. 

The  proceedings  of  the  six  earls  to  reduce  the  retour  of  1588, 
by  which  the  Earl  of  Mar  was  served  heir  to  ledhdla  Douglas, 
Countess  of  Mar,  seem  to  have  stimulated  his  activity  to  obtain 
some  further  support  to  his  claim  of  precedence.  Accordingly,  on 
the  22nd  of  January,  1628,  he  procured  no  fewer  than  five  retours 
finding  him  heir  respectively  to  Donald,  Earl  of  Mar,  to  Gratney, 
Earl  of  Mar,  to  Donald,  Earl  of  Mar,  the  son  of  Qratney,  to  Thomas, 
Earl  of  Mar,  the  son  of  Donaid,  and  to  Margaret,  the  sister  of 
(1)  Ersktne's  Institute,  book  IIL,  title  8,  secto.  9  &  10.  , 
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H.  L.  (8c.)    Thomas  and  mother  of  Isabella.    If  these  retoure  prove  nothing 
ig75       else,  they  shew  how  easily  retoors  could  be  procured,  and  how 
IJ^       little  reliance  can  be  placed  upon  them.    Betour  jurors  are  usaally 
FUBAOF.     chosen  on  account  of  their  supposed  knowledge  of  the  facts  upon 
which  the  seryice  as  heir  to  the  person  last  feudally  vested  depends. 
But  these  five  retours  were  taken  in  respect  of  alleged  heirship  to 
persons  who  had  died  feudally  vested  from  250  to  350  years 
before.    Whatever  value  may  be  supposed  to  belong  to  these 
retours,  which  of  course  found  only  the  &ct  of  heurship  generally, 
and  determined  nothing  more  than  the  existence  of  that  relation 
with  the  several  persons  named,  they  can  have  no  effect  whatever 
upon  the  question  whether  the  succession  to  the  dignity  of  Earl  of 
Mar  was  open  to  an  heir  female.    It  may  be  observed  that  the 
judicial  proceeding  of  service  of  heirs  does  not  apply  to  honours 
and  dignities.    And  it  may  fairly  be  asked  why,  in  his  claim  of 
precedence  before  the  Commissioners  founded  upon  his  title  to  the 
ancient  dignity,  the  Earl  of  Mar  did  not  bring  forward  the  proof 
of  his  heirship  to  the  predecessors  of  Isabella,  upon  which  he  after- 
wards obtained  these  retours. 

The  opposing  Petitioner,  to  establish  that  the  descent  of  the 
dignity  was  in  the  female  line,  relied  upon  the  Act  of  the  5 
Geo.  4,  for  the  reversal  of  the  attainder  and  the  restoration  of 
the  dignity. 

John,  the  sixth  Earl  of  Mar,  was  attainted  in  the  year  1715. 
His  relations  purchased  the  forfeited  estates.  After  selling  the 
Mar  estates,  they  settled  the  Erskine  estates  upon  Thomas,  Lord 
ErsJdne,  the  only  son  of  the  attainted  Earl,  and  the  heirs  male 
of  his  body,  whom  failing,  upon  the  heirs  female  of  his  body, 
whom  failing,  upon  Lady  Frances  Erskine,  the  daughter  of  the 
attainted  Earl,  and  the  heirs  male  of  her  body,  whom  failing, 
upon  the  heirs  female  of  her  body,  whom  failing,  upon  James 
Erskine,  the  brother  of  the  attainted  Earl,  and  the  heirs  male  of 
his  body. 

Thomas,  the  son  of  the  attainted  Earl,  died  without  issue.  Lady 
trances  then  succeeded  under  the  destination  in  the  settlement 
She  married  James  Erskine,  who  eventually  became  the  eldest 
surviving  son  of  her  uncle  James,  the  brother  of  the  attainted  Earl. 
Lady  Frances  died  in  1776,  and  her  husband  in  1785.    Their  son 
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/o&n  FraneiB  Erskine  then  became  both  heir  male  and  heir  of  line   H.  L.  (8a) 
of  John,  Lord  Erskine,  upon  whom  Queen  Mary  conferred  the        1875 
dignity  of  Earl  of  Mar.  ^JJ^ 

The  Act  restoring  John  Francis  Erskine  and  all  entitled  after  P»^«- 
him  to  the  honours,  dignities,  and  titles  of  Earl  of  Mar,  recites  that 
he  is  the  grandson  and  lineal  representatiye  of  John,  Earl  of  Mar. 
He  was  the  grandson  of  John  Earl  of  Mar,  through  his  mother, 
Ladj  Frances  Erskine.  Upon  this  fact  the  counsel  for  the  op- 
posing Petitioner  argued  that  it  was  intended  by  the  Act  to  restore 
the  dignity  to  the  person  entitled  as  the  lineal  representatiye  of 
the  attainted  Earl,  and  as  the  person  restored  was  only  lineally 
descended  from  John,  Earl  of  Mar  through  a  female,  it  amounted 
to  a  parliamentary  recognition  that  the  dignity  before  the  attainder 
was  descendible  to  females. 

There  is  not,  in  my  opinion,  a  shadow  of  foundation  for  this 
argument.  The  intention  of  the  Act  was  to  restore  John  Francis 
Erskine  to  the  dignity.  He  was  undoubtedly  the  nearest  in  blood 
in  soccession  to  the  attainted  Earl,  and  he  had  a  preferable  claim 
to  every  other  person  to  be  restored.  The  recital  in  the  Act  that 
he  is  the  grandson  and  lineal  representatiye  of  the  attainted  Earl 
is  an  accurate  description  of  his  title  without  reference  to  the 
coarse  of  descent  by  which  it  was  deriyed.  There  was  not  the 
slightest  occasion  to  make  any  inquiry  as  to  the  succession  to  the 
restored  titie,  and  probably  none  was  made.  It  was  enough  to 
restore  the  dignity  to  whateyer  person  was  best  entitled  to  it,  and 
when  restored  it  would  as  a  necessary  consequence  be  subject  to 
the  course  of  descent  which  was  incident  to  it  before  the  attainder. 
JCy  Lords,  upon  a  review  of  all  the  circumstances  of  the  case  I 
have  arrived  at  the  conclusion  that  the  determination  of  it  must 
depend  solely  on  the  efiSect  of  the  creation  of  the  dignity  by  Queen 
Mary  and  on  that  alone :  that  whether  the  original  dignity  was 
territorial  or  not,  or  was  or  was  not  descendible  to  females,  is 
wholly  immaterial,  inasmuch  as  it  had  in  some  way  or  other  come 
to  an  end  more  than  a  century  before  Queen  Mary^s  time :  that 
the  creation  of  the  dignity  by  her  was  an  entirely  new  creation : 
and  there  being  no  charter  or  instrument  of  creation  in  existence, 
and  nothing  to  shew  what  was  to  be  the  course  of  descent  of  this 
*dignity,the|>n9na/aa0  presumption  of  law  is  that  it  is  descendible 
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H.  L.  (So.)  to  heirs  male,  which  preBumption  has  not  in  this  case  been  rebutted 
1875        by  any  eyidence  to  the  contrary. 

*2^  I  am,  therefore,  of  opinion  that  the  dignity  of  Earl  of  Mar 

Pmbaqb.  created  by  Queen  Mary  is  descendible  to  the  heirs  male  of  the 
person  ennobled,  and  that  the  Earl  of  KeUiSy  having  proved  his 
descent  as  such  heir  male,  has  established  his  right  to  the  dignity. 

,,  The  Chairman  of  the  Committee  fob  Pbiyileqes  (1) : — 

My  Lords,  the  ancient  Earldom  of  Mar  was  probably  held  by 
tenure  of  the  comiMuB.  The  earldom  we  have  to  decide  on  is  the 
peerage  independent  of  the  comUaiuSj  and  it  is  important  and 
necessary,  in  considering  this  case,  to  treat  the  peerage  and  eomi' 
to<t£0  separately. 

The  inquiry  may  be  said  to  commence  with  Gartney,  Earl  of 
Mar,  who  died  before  1300.  From  his  son  Donald  the  peerage 
and  eomitatiM  descended  in  direct  succession  to  Ttiomas,  the  last 
heir  male.  From  Oartney*8  daughter  Eden,  the  Erskines  daim'  to 
be  his  ^  heirs  on  the  extinction  of  the  female  representative  of 
Donald  in  IscAeOa,  niece  to  Thomas,  in  1407.  There  is  no  record 
of  the  creation  of  this  ancient  earldom,  and  I  presume,  therefore, 
that  the  Committee  will  accept  Lord  Mansfield's  dictum  in  the 
StUherland  Case  as  the  ruling  principle  in  this  claim.  On  that 
occasion  he  said :  '^  I  take  it  to  be  settled,  and  well  settled,  that 
when  no  instrument  of  creation  or  limitation  of  honours  appears, 
the  presumption  of  law  is  in  favour  of  the  heir  male,  always  open 
to  be  contradicted  by  the  heir  female  upon  evidence  shewn  to  the 
contrary.  The  presumption  in  favour  of  heirs  male  has  its  funda- 
tion  in  law  and  in  truth  "  (2).  Is  this  presumption  of  law  contra- 
dicted by  the  female  in  this,  as  it  was  i^ccessfully  in  the  Su&et' 
land  claim  ?  In  that  case  it  was  shewn  that  the  peerage  descended 
to  Elizabeth  the  wife  o{.Adam  Gordon  on  the  death  of  her  brother 
without  issue  in  1514  as  heir  of  the  body  of  WiUiam  "who  was  Earl 
of  Sutherland  in  |1275,  that  it  was  assumed  by  her  husband,  and 
from  her  had  descended  to  the  heirs  male,  who  were  heirs  of  her 
body,  to  the  death  of  the  last  earl  in  1766  without  any  objection 
on  the  part  of  the  male  line  of  the  said  William.    Thus  a  con^ 

(1)  Lord  Hedesdale. 
(2)  Law  Rep.  2  H.  L.,  Sc.  258  ;  fferries  Peerage,  3  Macq.  585. 


VOL.  I.]  AND  PBIVY  COUNCIL.  25 

tinuous  and  nndispated  Baccession  to  the  heir  female  was  shewn   H.  L.  (So.) 
from  1514  to  1766,  a  period  of  252  years,  while  there  was  a  male       1875 
line  to  contend  for  the  earldom  in  existence  had  the  descent  been        mIb 
limited  to  males.  Pkeagb. 

In  the  case  before  us  it  appears  to  me  that  the  opposing  Peti- 
tioner asks  the  Committee  to  adopt  the  reverse  of  Lord  MansfieUCs 
dictam,  and  to  hold  that  the  presumption  of  law  is  in  favour  of  the 
heir  female.  The  force  of  the  evidence  before  us  is  against  his 
claim  unless  we  allow  it  to  be  constantly  overruled  by  such  a  pre- 
samption. 

On  the  death  of  Thoma8f  Earl  of  MoTy  the  last  heir  male, 
WilUamy  Earl  of  BauglaSy  the  husband  of  his  only  sister  Margaret^ 
was  called  Earl  of  DtmgloB  and  Mar.  He  may  have  assumed  the 
latter  title  for  one  or  other  of  three  reasons ;  as  being  in  posses- 
tion  of  the  eomUaiua — ^in  right  of  his  wife's  succession  to  the  peer- 
age as  heir  general,  or  by  a  new  creation.  There  is  the  clearest 
evidence  that  at  that  time  it  might  have  been  allowed  to  him  in 
courtesy  only,  as  holding  the  ecmiiatus*  His  daughter  Isabdla, 
called  herself  Countess  of  Garioch  in  the  surrender  of  the  comUa- 
ius  of  Mar  to  her  husband,  Alexander  Stewart,  and  in  the  Crown 
charter  confirming  the  same  she  is  called  Countess  of  Mar  and 
Oarioeh*  There  cannot  be  a  doubt  that  in  her  Oarioeh  was  only  a 
lordship.  The  opposing  Petitioner,  to  whom  the  point  is  of  vital 
importance,  does  not  pretend  to  assert  that  it  was  a  peerage  earl- 
dom, and  though  the  Earl  of  Douglas  may  for  a  time  have  claimed 
the  Earldom  of  Ifar,  there  is  evidence  which  makes  it  doubtful 
whether,  under  whatever  claim  he  may  have  first  assumed  the 
title  on  his  brother-in-law's  death,  he  always  continued  to  assert 
that  claim  and  to  use  the  title.  In  the  Scotch  Boll  of  Biohard  II. 
(1377),  he  is  Earl  of  Douglas  and  Mar.  In  those  of  February,  1381, 
and  March,  1383,  he  is  Earl  of  Douglas  only,  and  though  he  is 
called  Earl  of  Douglas  and  Mar  in  1383,  it  is  only  when  men- 
tioned as  a  witness  in  two  royal  charters.  These  are  the  only 
documents  in  which  he  is  called  Earl  of  Mar  after  1381,  and  in 
the  only  two  charters  of  his  wife  after  that  date,  while  she  calls 
herself  Countess  of  Douglas,  she  styles  herself  only  Lady  of  Mar 
and  Qarioch,  putting  these  latter  titles  on  a  par  and  as  inferior  to 
that  of  Douglas.    Her  late  husband  being  called  Earl  of  Douglas 
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H.  L.  (8g.)  only,  in  the  cbarter,  together  with  her  own  change  in  title,  is  a 
1875  very  significant  fact  The  importance  of  this  distinction  between 
Hah       the  titles  of  countess  and  lady  will  be  noticed  hereafter. 

Did  Earl  Douglas  become  Earl  of  Mar  in  right  of  his  wife's 
succession  to  the  peerage  as  heir  general  to  her  brother  ?  There 
is  no  evidence  whatever  of  the  title  having  been  recognised  as  a 
peerage  while  held  by  WiUiamt  who  lived  to  1384,  or  by  his 
son  James^  who  called  himself  Earl  of  Douglas  and  Mar  in  1388 
in  a .  charter,  and  Earl  of  Douglas  only  in  another  charter  of 
about  the  same,  or  perhaps  rather  earlier  date.  He  fell  at 
Otterhum,  in  1388.  The  period  of  ten  or  twelve  years  is  not  a 
long  one,  and  proof  of  parliamentary  recognition  of  a  peerage  in 
those  days  is  not  of  very  frequent  occurrence ;  but  we  must  not 
forget  that  the  presumption  of  law  is  against  Margarets  inheriting 
the  peerage,  and  so  far  as  there  is  evidence  before  us  there  is  none 
that  she,  or  her  husband,  or  her  son,  were  ever  in  possession  of  it. 
It  is  further  to  be  observed  that  the  ancient  Earldom  of  Mar  was 
many  centuries  older  than  that  of  Douglas^  and  yet  it  was  always 
plaoed  after  it,  and  that  when  after  the  Earl's  death  she  married 
John  of  Swyntcn^  he  became,  even  after  the  death  of  her  son, 
Lord  of  Mar  only,  and  never  was  Earl  of  Mar.  It  is  import- 
ant also  to  notice,  that  in  all  the  contemporary  documents  in 
evidence  a  countess  peeress  is  always  a  countess.  The  widow 
of  Thomas^  Earl  of  Jfar,  is  Countess  of  Mar  and  Angus^  not  Lady 
of  Angus,  like  the  Countess  of  Douglas  and  Lady  of  Mar.  The 
Countess  of  Angus  too,  though  so  in  her  own  right,  always  puts 
Mar  before  Angus  as  the  more  ancient  title,  both  in  her  being 
peerages. 

The  evidence  before  us,  shews  clearly  that  when  a  peerage 
was  attached  to  a  eomUaius,  the  holder  of  it  was  earl,  and 
when  a  peerage  was  not  attached,  lord  only.  ,  In  the  charter 
otBobert  I.,  granting  to  his  brother  Edward  Bruce  **  Mum  Com- 
tatum  de  Carrick,^  he  is  made  an  earl  by  the  following  words: 
*'cum  nomine,  Jure  et  dignttaie  Comitis"  He  died  without  legiti- 
mate issue.  In  the  same  page  a  charter  of  David  U.  grants 
to  William  de  Conynghame,  "  totum  eomitatum  de  Carriek  "  with- 
out those  words,  and  in  a  charter  of  this  William  de  Conyng- 
hame  he  is  "  Dominus  de  Carriek  "  only.    The  case  of  Qarioeh 
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affords  similar  eyidence.    In  hdJbeUcCi  charter,  she,  calling  herself    H.  L.  (Sa) 
Conntess  of  Jfar,  but  only  Lady  of  Oarioeh,  confirms  a  charter       1875 
of  David,  formerly  Earl  of  Oarioeh,  brother  to  King  WiUiam. 
David  had  only  one  son  who  died  without  issue,  and  the  peer- 
age earldom  became  extinct,  and  although  Isabella  usually,  when 
she  called  herself  C!ounte88  of  Mar  called  herself  also  Countess 
of  Oarioeh,  there  cannot  be  a  doubt  that  on  the  extinction  of  the 
peerage  Oarioeh  became  in  law  a  lordship  only,  and  that  in  deal- 
ing with  the  lands  which  she  had  inherited  she  assumed  no  higher 
title,  though  confirming  the  act  of  her  predecessor,  an  Earl  of 
Oarioeh,    The  same  is  to  be  observed  in  her  charter,  and  in  that 
of  Alexander  her  husbuid,  confirming  the  same  after  the  marriage, 
in  which  he  calls  himself  Earl  of  Mar  and  Lord  of  Oarioeh  only. 
To  prevent  the  Committee  from  attaching  the  importance  to  the 
use  of  the  title  of  lady  which  these  facts  disclose,  Mr.  HoMikiiM 
contended  that  it  was  the  proper  one  in  dealing  with  the  lands 
of  the  eomitatus.    It  is  only  necessary  to  refer  to  the  charters  of 
Thomas,  Earl  of  Mar,  and  of  WiUiam,  Earl  of  Dougkts  and  Jtfar, 
and  to  that  of  the  Earl  of  Wiffton,  to  shew  that  where  the  holder 
of  a  eomitatus  was  an  earl  he  used  that  title  only  in  dealing  with 
the  lands. 

Did  WiUiam,  Earl  of  Douglas,  become  Earl  of  Mar  by  a  new 
creation?    There  is  no  evidence  of  such  creation.    The  Lord 
Advocate,  as  counsel  for  the  Earl  of  KeUie,  called  the  attention 
of  the  Committee  to  a  memorandum,  in  which  a  charter  is  men- 
tioned granting  to  William,  Earl  of  Douglas,  the  Earldoms   of 
Douglas  and  Mar  ^^eoneesse,*  as  having  been  with  other  docu- 
ments in  a  roU  of  twenty-five  charters  of  Bobert  IL    But  as  the 
charter  itself  is  not  forthcoming,  it  is  impossible  for  the  Committee 
to  accept  the  memorandum  as  evidence  that  it  was  a  new  creation 
of  the  Peerage  Earldom  of  Mar.    Moreover,  the  great  inaccuracy 
of  the  description  in  the  memorandum  of  the  contents  of  the 
notarial  copy  of  the  charter  in  which  it  was  found,  renders  it  of 
little  value,  except  as  proving  that  a  charter  of  lUA^ert  II.  relating 
to  the  Earldom  of  Mar  as  connected  with  William,  Earl  of  Douglas, 
was  once  in  existence,  but  has  since  the  date  of  that  memorandum 
(1400)  been  lost  or  destroyed,  to  which  fact  I  shall  refer  hereafter. 
Probably  the  charter  referred  to  the  eomitatus  only,  the  word 
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H.L.  (Sc.)  '*  eancesse,*'  which  is  not  of  any  certain  interpretation,  appearing 
ig75  to  me  most  likely  to  mean  **  surrendered."  Margarefs  son  Jamea 
^^       calling  himself  Earl  of  Mar  in  her  lifetime  in  the  charter  before 

PmAGB.  referred  to,  was  quoted  in  favour  of  a  new  creation ;  but  his 
styling  himself  Earl  of  Dougilas  only  in  other  charters  is  against  it. 
The  former  is  probably  the  latest  in  date,  and  he  may  have 
assumed  the  title  if  his  mother  had  then  surrendered  the  comUaiud 
to  him,  which  she  may  have  done  after  her  second  marriage. 
JoJm  of  Swynion  is  not  Lord  of  Mar,  as  witness  to  the  charter  of 
James,  but  is  so  in  the  obligation  in  1389  after  his  death. 

Margaret  died  in  1390,  and  was  succeeded  in  the  comUaius  by 
her  only  daughter  IscibeUa,  and  in  the  peerage  earldom,  if  such 
was  in  existence.  She  was  the  wife  of  Malcolm  Drummand.  In 
November,  1390,  probably  after  Margaret's  death,  he  is  Malcolm 
de  Drummond,  Knight,  in  a  license  from  the  Crown  to  build  a 
tower  at  Kindrocht,  in  Mar.  Probably,  as  John  de  Stoynton  was 
Lord  of  Mar  in  right  of  his  marriage  with  Margaret,  Malcolm 
was  unable  to  assume  that  title  till  some  arrangement  was  come 
to  about  it.  In  March,  1391,  the  King  confirms  a  grant  from 
Maledm  de  Drummond,  Enight,  to  John  de  Siuynton,  Enight 
(neither  calling  himself  Lord  of  Mar  in  this  transaction)  of 
200  marks  annual  rent,  and  in  1393  in  a  royal  charter  which 
granted  £40  sterling  annually  to  Maleolm,  he  is  called  Lord 
of  Mar,  and  he  bore  that  title  till  he  died,  before  March  in  1402. 
He  is  proved,  therefore,  to  have  been  about  twelve  years  husband 
to  Isabella  after  her  succession  to  the  eomitatus,  and  yet  he  never 
became  Earl  of  Mar.  He  is  Lord  of  Mar  and  Oarioch,  and  she 
Lady  of  Mar,  Oarioch,  and  Liddisdale,  in  the  important  charter  of 
the  19th  of  April,  1400,  cited  in  the  notarial  copy  of  it,  which 
is  the  only  charter  in  evidence  made  by  her  in  his  lifetime. 
He  evidently  did  not  allow  her  to  call  herself  countess,  because 
she  was  not  entitled  to  th^  peerage,  which  if  she  had  been  would 
have  made  him  earl.  He  was  nearly  related  to  the  King,  who 
had  married  his  sister,  and  was  in  favour,  as  is  proved  by  the 
before-mentioned  grant  Under  these  circumstances,  the  evidence 
afforded  by  the  above-mentioned  charter  of  1400  is  conclusi?e 
against  a  continuous  succession  to  the  peerage  earldom. 

In  the  first  charter  after  Drvmmmhd^s  death,  she  still  calls 
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herself  Lady  of  Mar  and  Oarioch.    In  a  charter  of  the  13th  ( H.  L.  (So.) 
of  March,  1403,  she  is  Countess  of  Mar  and  Lady  of  Qurioeh.    In        1875 
the  following  year  she  and  her  castle  were  taken  forcible  posses-        ]£^ 
sion  of  by  Alexander  Siewart,  the  natural  son  of  the  Earl  of    P™^«- 
Buehan,  third  son  of  Bdbert  II.,  and  brother  to  King  Bobert  III. 
Without  entering  into  particulars,  with  which  the  Committee  must 
be  familiar,  on  the  9th  of  November,  1404,  she  surrendered  the 
wmiUiue  to  him,  calling  herself  Countess  of  Mar  and  Qarioeh 
''in  purd  et  Hbera  vidtuiate,*  and  the  same  day  gave  him  seisin 
thereof,  and,  no  longer  a  widow  ^*  elegit  in  MarUwn"  in    the 
presence,  among  others,  of  the  Bishop  of  Boas,  who  probably  was 
there  for  the  purpose  of  performing  the  marriage  ceremony.  These 
charters  were  confirmed  by  the  King  calling  her  Countess  of  Mar 
and  Oarioeh,  and  the  succession  to  the  comUatus  was  thereby 
settled  on  herself  and  her  husband  and  the  longest  liver  of  them, 
and  to  the  heirs  to  be  then  procreated  between  them,  whom 
failing,  to  her  heirs.    These  charters  related  to  the  territorial 
etmUcUbm  only. 

Many  years  after,  in  1430,  AlesBo/nder  is  shewn  to  have  sat  in 
Parliament  as  Earl  of  Mar.  Did  he  assume  that  title  imme- 
diately after  his  marriage?  We  have  evidence  before  us  that 
this  was  not  the  case.  From  the  Forbes  charter  chest  a  receipt 
from  him  has  been  produced,  dated  the  2nd  of  January,  1405,  as 
Lord  of  Mar  and  Qarioeh  only,  nearly  a  month  after  he  had  seisin 
of  the  eomitatue.  Soon  after,  however,  he  assumed  the  title  of 
earl.  But  in  order  properly  to  xmderstand  this  point,  and  others 
which  follow  it»  it  becomes  necessary  to  enter  into  the  history  of 
SeoOand  at  the  time,  which  I  am  surprised  was  not  more  referred 
to  than  it  was  by  the  counsel  on  either  side. 

Bobert  ILL  was  a  man  of  weak  character,  and  a  sickly  constitu- 
tion. His  brother,  the  Duke  of  AUnmif,  in  fact  ruled,  and  is 
charged  with  having  imprisoned  and  starved  to  death  the  King's 
eldest  son,  with  the  purpose  of  acquiring  the  crown.  Bobert,  in 
order  to  save  his  only  remaining  son  James,  then  about  nine  years 
old,  from  a  similar  fate,  resolved  to  send  him  to  JPranee,  but  the 
ship  ID  which  he  sailed  was  taken  by  the  English,  and  the  child 
sent  to  London,  and  kept  there  by  Henry  lY.,  who  refused  to  give 
him  up.  This  caused  his  £&ther  great  grief,  and  he  died  on  the  4th 
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H.  L.  (So)   of  April,  1406,  when  the  Duke  of  Albany  became  Begent,  and  the 

1875       country  fell  into  a  sad  state  of  anarchy.    What  evidence  have  we 

]^       of  Alexander's  transactions  during  that  period  ?    The  Begent  was 

PMBAaiu    1^  uncle.    On  the  6th  of  April  and  the  6th  of  September,  1406, 

he  had  letters  of  safe  conduct  from  Henry  lY.  as  Comes  de  Mar, 

de  Oarioeh,  de  Scotia,  and  on  the  11th  of  December,  in  the  same 

year,  as  ambassador,  and  on  the  29th  of  December,  on  his  return 

from  France.    Those  documents  prove  how  he  was  trusted  and 

employed  by  his  uncle,  as  arbitrary  and  unscrupulous  a  man  as 

himself.    That  he  should  be  allowed  to  call  himself  Earl  of  Mar 

and  Oarioch  under  such  authority  can  be  easily  accounted  for. 

The  Begent  was  dead  before  the  King's  return'  to  Seoffand, 
but  some  evidence  of  the  character  of  bis  acts  is  afforded  by  the 
memorandum  from  the  Exchequer  Boll  in  1456,  from  which  it 
appears  that  he  had  accepted  a  surrender  of  the  comiicaua  of 
Mar  from  Alexander,  whom  the  Chamberlain  calls  "  Assertua  Comes 
de  Mar''  (self-called  Earl  of  Mar),  and  granted  it  to  him  and  his 
natural  son  Thomas  and  his  heirs.  The  King,  on  his  arrival,  sum* 
moned  a  Parliament  in  1424,  and  commenced  active  proceedings 
in  regard  to  the  illegal  acts  done  during  his  minority  and  absence. 
Mwrdo,  Duke  of  Albany,  son  to  the  Begent,  was  tried  by  his  peers 
and  executed ;  and  Alexander,  no  doubt  apprehensive  of  the  ques- 
tions which  might  be  raised  as  to  the  surrender  and  re-grant  of 
the  comitaius  under  the  Begent,  made  terms  with  the  King. 

Thus  we  come  to  the  surrender  and  re-grant  of  1426,  when  the 
King  confirmed  to  Alexander  and  Thomas  the  eomitatvis  which 
they  surrendered  to  him  (thus  acknowledging  the  validity  of  what 
had  been  done  under  the  Begent)  and  re-granted  it  to  them,  and 
to  Thomas's  heirs  male,  failing  whom  with  remainder  to  the  Crown. 
This  latter  condition  was  probably  rewarded  by  a  grant  of  a  peer- 
age earldom,  with  remainder  to  Thomas.  The  policy  pursued  by 
the  King  after  his  return  from  England,  and  which  ultimately  cost 
him  his  life,  was  to  increase  the  territorial  inflaence  of  the  Crown, 
and  to  reduce  that  of  the  nobles,  and  this  reversion  to  the  lands 
,  of  JIfar  on  the  death  of  a  youth  of  perhaps  a  weak  constitution, 

for  he  died  before  his  father,  was  well  worth  a  peerage  ^con- 
cession. And  we  find  the  first  and  only  proof  of  Alexander's 
sitting  in  Parliament  in  the  charter  of  James  I.  in  1429.    He 
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died  in  1435,  and  his  natnral  son  Thomas  haying  died  before   h.  l.  (8a) 
him,  the  eamUatus  under  the  settlement  of  1426  lapsed  to  the       i875 
Crown. 

In  considering  what  then  ooenrred,  we  mnst  again  refer  to  the 
state  of  SeoUand.    James  I.  had  so  offended  and  alarmed  the 
nobility  by  his  acts,  that  some  of  them  conspired  against  him»  and 
he  was  murdered  in  1437.    His  son  was  a  minor,  and  there  was  a 
regency.    In  1438  Bdbert^  Lord  Erskine^  got  himself  senred  heir 
to  Isabdla   in  half  the  camitalusy  and  notwithstanding  the  re- 
mainder to  the  down  in  Alexander's  settlement  of  1426,  got 
possession  of  that  half,  as  will  be  hereafter  shewn.    In  1440  we 
find  him  calling  himself  Earl  of  Mar,  bnt  sitting  in  Parliament  as 
Loid  Erskine.    Mr.  Hawkins  says, ''  The  Crown  kept  him  out  of 
the  earldom.**     Is  it  credible  that  a  Begency,  the  result  of  a 
nsing  against  the  late  King,  whose  acts  against  the  aristocracy  the 
nobles  were  determined  to  resist,  could  have  prevented  such  a 
man  as  Lord  Erskine  from  taking  a  seat  in  Parliament  to  which 
he  had  lawfully  succeeded  ?    If  the  ancient  earldom  was  in  exist- 
ence as  descendible  to  heirs  general,  he  had  a  right  to  it  as  heir 
to  Earl  Gartnetf.    Every  peer  had  an  interest  in  the  question  of 
snch  a  succession,  and  late  e?ents  had  proved  that  they  were 
not  80  weak,  or  the  Crown  so  strong,  as  to  render  snch  a  refusal 
possible.    Lord  Erskine  was  not  the  man,  nor  in  the  position, 
to  be  80  treated.     Look  at  the  agreement  in  1440,  in  which 
the  King,  with  the  advice  of  his  council,  delivers  the  castle  of 
KUdnmmy  to  him,  and  allows  that  '^  the  revenues  of  half  the 
Earldom  of  ifar,  which  Lord  Erskine  claims  as  his  otm,  shall 
remain  with  him  till  the  Crown  allows  him  a  suflScient  fee  for 
keeping  the  castle,"  or,  in  other  words,  gives  him  something  in  ex- 
change for  them.  It  is  clear  from  this  document  that  Lord  Erskine 
was,  nnder  the  retour  of  1438,  in  possession  of  half  of  the  lands  of 
the  emiiaius  which  the  Crown  claimed  under  Alexander's  charter, 
bat  which  the  Begency  was  unable  to  get  from  him,  and  which  pro- 
bably remained  with  the  Erskines  until  the  retour  of  1438  was 
set  aside  in  1457.   It  must  also  be  noticed  that  the  ancient  peerage, 
if  in  existence,  descended  to  him  independently  of  the  eomitatue 
&8  heir  general  of  Oartnetft  and  that  the  claim  of  the  Grown  to  the 
comj^otiw  was  based  on  acts  done  in  relation  to  it  by  Isabella  and 
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H.  L.  (Sa)  her  husband,  in  no  way  to  be  affected  by  Lord  ErMn^s  possesBioa 

1875       of  the  peerage. 

hIb  As  r^ards  the  assumption  by  him  of  the  title  of  Earl  of  Mar, 

we  find  that  in  all  the  documents  in  which  he  so  styles  himself 
he  invaiiably  adds  Lord  Erskine,  evidently  knowing  that  under 
the  latter  designation  alone  he  could  act  legally.  The  charter  of 
James  IL  is  condusiye  on  this  point.  In  it  a  charter  is  recited 
of  Bdbert,  Earl  of  Mar,  Lord  Erskine,  granting  certain  lands  to 
Andrew  Ckddane  in  1440,  which  the  Eing  confirms  in  1449,  as 
a  charter  of  Bobert,  Lord  Erskine.  In  1452  the  ancient  earldom 
was  treated  by  the  Eing  as  extinct,  for  he  created  his  son  Earl 
of  Mar ;  and  the  royal  power  was  similarly  exercised  on  subsequent 
occasions,  and  BoberCs  successors,  none  of  whom  ever  assumed  the 
title  of  Earl  of  Jfar,  continued  to  sit  as  Lords  Erskine,  sometimes 
with  newly  created  Earls  of  Jfar,  and  sometimes  without  any 
such  bar  to  their  claiming  the  title. 

This  undisputed  admission  of  the  extinction  of  the  peerage  by 
the  Grown  under  six  sovereigns,  and  by  six  Lords  Enkine  in  suc- 
cession, from  the  death  of  Alexander  in  1435  to  the  grant  by 
Queen  Mary  in  1565,  a  period  of  no  less  than  130  years,  must  be 
looked  upon  as  a  settlement  of  the  question  which  it  would  be 
very  dangerous  to  disturb.  Our  decision  should  be  governed  in  a 
great  degree  by  that  which  was  held  to  be  the  law  at  the  time, 
which  appears  to  confirm  the  dietwn  of  Lord  Mansfiddy  and  to 
have  considered  the  ancient  earldom  to  have  become  extinct  on 
failure  of  heirs  male. 

The  argument  in  support  of  the  grant  of  the  earldom  by  Queen 
Mary  in  1565  being  a  restoration,  and  not  a  new  creation,  must 
be  next  considered.  The  last  preceding  grant  of  the  comitatus 
was  by  that  Queen  to  her  natural  brother  Jamee  by  charter  in 
1562,  in  which  a  right  to  a  seat  in  Parliament  was  specially  pro- 
vided, thereby  proving  (if  it  were  necessary  to  do  so)  that  the 
eomitaius  did  not  then  confer  a  peerage.  Jamee  surrendered  both 
in  the  same  year,  sitting  as  Earl  of  Mar  on  the  lOth  of  September, 
and  as  Earl  of  Moray  on  the  15ih  of  October.  On  the  23rd  of 
June,  nearly  three  years  afterwards,  the  Queen  granted  the 
eomitaJtvs  to  Lord  Erzhme  in  a  charter  in  which  she  acknowledged 
him  to  be  heir  to  Isabella^  and  that  he  and  his  ancestors  had  been 
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unlawfally  deprived  of  the  eomitaiui.    Still  he  continued  to  sit    H.  L.  (Sa) 
as  Lord  ErMnej  as  is  proved  by  the  records  of  sederunt  in  the        i875 
Pnjj  Council,  in  which  he  is  fonnd  as  Lord  Ershine  on  the  28th        ]^ 
of  July,  more  than  a  month  after  he  had  been  declared  by  the     P^^bagi. 
Crown  heir  to  Isahella.    Stronger  proof  cannot  be  required  to 
shew  that  there  was  no  earldom  for  him  to  succeed  to  through 
her.    On  the  Ist  of  August  he  is  in  the  council  as  Earl  of  Mar. 
Between  those  days  the  Queen's  marriage  took  place,  and  without 
accepting  BandolpVs  letter  as  evidence,  common  sense  tells  us 
that*  he  was  created  £arl  of  Mar  on  that  occasion.    If  it  was 
thonght  necessary  that  some  course  should  be  taken  to  prevent 
any  idea  of  the  restoration  of  the  old  peerage,  none  could  be 
deyised  more  decided  than  insisting  on  time  being  allowed  to 
interrene  between  the  restoration  of  the  eomHatus  to  him  as  heir 
to  ledbeBa  and  his  recognition  as  earl. 

Taking  all  these  circumstances  into  consideration,  I  am  of 
opinion  that  the  earldom  which  Jdkn^  Lord  Erskine  of  the  28th 
of  July,  is  recorded  to  have  enjoyed  on  the  Ist  of  August,  1565, 
was  a  new  creation  and  probably  by  charter.  Why  that  instm* 
ment  is  not  now  forthcoming  1  wiU  discuss  hereafter. 

In  support  of  the  opinion  that  at  a  later  period  the  ancient 
peerage  was  held  to  be  extinct,  I  would  refer  to  the  documents 
lodged  by  the  Earl  of  Mar  in  1606  for  the  decreet  of  ranking. 
These  were  the  surrender  by  leabdla  in  1404,  and  the  re-grant  to 
heiself  and  Alexander  and  to  her  heirs,  and  the  conArmati<m 
thereof  by  Bobert  IIL ;  a  letter  from  that  king  to  Sir  Thamae 
Enikine  in  1390,  promising  that  he  would  not  recognise  any  resig- 
nation of  the  eomitaiue  to  his  prejudice ;  and  the  Act  of  Parlia- 
ment of  1685,  which  ratified  the  grant  of  the  oamitatm  by  Queen 
Mary.    All  these  documents  related  to  the  territorial  earldom 
only.    No  records  of  the  anci^  peerage  were  produced,  and  the 
ranking  sought  was  confined  to  whatever  might  have  been  granted 
in  1404,  which  would  give  a  precedence  of  161  years  over  that 
giyen  by  Queen  Mary  in  1565.    Mr.  Hawhine,  in  answer  to  a 
question  why  earlier  documents  were  not  produced,  said  that  the 
Earl  probably  produced  the  earliest  Crown  charters  he  could  find, 
and  that»  as  far  as  he  was  aware,  there  were  no  earlier  documents 
YoL.  L  8  D 
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H.  L.  (Be.)   on  the  Mar  title,  omitting  to  notice  the  Acts  of  Parliament,  in 
1875       which  DanM,  Earl  of  Mar  in  1283  is  mentioned,  and  Thanmy 
ICab       Isabella's  nnde,  in  1869 — public  documents  as  accessible  to  the 
Earl  on  that  occasion  as  for  the  present  inquiry. 

The  ranking  sought  for  was  obtained,  and  a  necessity  thereupon 
arose  for  destroying  all  records  which  would,  if  discovered  and 
produced  at  any  future  period,  take  away  that  precedence.  If  the 
charter  referred  to  in  the  memorandum  before  mentioned  gremted 
a  Peerage  Earldom  of  Mar  to  WiUiam^  Earl  of  Dauffhs,  and  his 
heirs  male  by  Margaret^  or  if,  as  is  more  probable,  it  dealt' with 
the  comUaius  in  a  manner  adverse  to  its  having  a  peerage  attached 
to  it,  it  might  be  fatal  to  the  ranking  obtained  through  the  pro- 
duction of  IsabelMs  charter  of  1404,  and  the  destruction  of  the 
deed  is  thus  accounted  for.  If  Aleosander  had  obtained  a  grant  of 
peerage  in  1426  to  himself,  with  remainder  to  his  natural  son,  or 
an  earlier  one  to  himself  and  his  heirs  male  or  general  hjhoiMk, 
the  production  of  either  would  upset  the  ranking  obtained  by 
means  of  the  charter  relating  to  the  eamiiaim,  with  remainder  to 
her  heirs  general.  Equally  fatal  would  be  a  charter  by  Queen 
Mary  granting  the  earldom  as  a  new  creation  in  1565.  Having 
obtained  a  ranking  to  which  he  was  not  entitled  by  the  production 
of  documents  which  the  present  inquiry  has  shewn  related  to  the 
lands  of  the  eamUaiufi  only,  the  destruction  of  charters  which  were 
no  longer  wanted  for  the  purposes  for  which  they  were  granted, 
but  which  would  be  £fttal  to  the  retention  of  that  ranking,  appears 
a  probable  and  almost  a  necessary  consequence ;  and  the  memo- 
randum relating  to  the  charter  of  Bdbert  III.  affords  some  evidence 
that  such  destruction  may  have  taken  placa 

In  summing  up  the  evidence  before  us  in  this  case  given  in 
support  of  the  claim  of  the  heir  female,  let  us  compare  it  with 
that  which  was  accepted  in  the  Sutherland  Case  as  contradicting 
the  legal  presumption  in  favour  of  heirs  male.  The  sole  point  of 
resemblance  is  that  the  Earl  of  Boughs  assumed  the  title  of  Earl 
of  Mar  on  the  death  of  the  heir  male,  as  Ad4im  Gordon  did  that 
of  Earl  of  Sutherland;  but  it  is  far  from  certain  that  he  continued 
to  do  so  at  a  later  period.  That  Oordon's  assumption  of  the  title 
was  of  right  was  proved  by  a  continued  and  uninterrupted  suocee- 
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sion  of  heirs  direct  in  line  for  262  years,  with  representatives  of  H.  L.  (Sa) 
the  male  line  in  existence  to  contend  for  the  title,  had  the  descent  1S75 
been  properly  nnder  that  limitation.  In  this  case  there  was  no  |^ 
sacoession  to  the  peerage  earldom.  The  Earl  of  Doufflasa  wife  P™^ 
sarvived  him  and  her  son,  bnt  her  second  husband  was  Lord  of 
Mar  only.  After  her  death  I$abdla,  the  next  heir  female,  was  for 
twelve  years  Lady  of  Mar  only,  and  her  hnsband  Lord  of  Mar  and 
not  earl,  though  brother-in-law  to  the  King.  The  evidence  derived 
from  the  assumption  of  the  title  by  her  second  husband,  Alexander 
Stewart^  a  lawless  man  in  a  lawless  time,  under  the  government  of 
his  in£unous  unde  the  Begent,  cannot  be  held  of  the  same  value 
as  that  which  took  place  during  her  first  marriage.  All  her 
reeorded  deeds  relate  to  the  territorial  eomitaiua  only.  Alexander 
dealt  with  the  latter  illegally  after  her  death,  and  his  last  settle- 
ment of  it  contained  a  bribe  to  the  Crown  which  probably  obtained 
for  him  a  grant  of  peerage  with  remainder  to  his  natural  son  who 
was  to  succeed  him  in  the  eomiiaiui.  It  has  been  stated  as  a 
probable  reason  why  neither  Swtfnion  nor  Dmrnmond  became 
Earls  of  Mar  in  right  of  their  wives'  peerages,  that  they  had  no 
iffiue  by  them.  If  there  is  any  force  in  this  objection  it  is  equally 
good  against  the  assumption  of  the  title  by  Alexander  being  in 
right  of  his  wife's  peerage,  and  would  add  to  the  probability  of  his 
hsTing  been  created  Earl  of  Mar,  as  suggested,  in  1426.  After  the 
Erddnes  became  heirs  general,  one  only  is  recorded  to  have  ever 
called  himself  Earl  of  Mar,  and  none  of  them  for  130  years 
littempted  to  claim  the  peerage.  This  fact,  and  the  £act  of  the 
Oiown  during  that  long  period  having  treated  it  as  extinct  by 
new  creations,  are  fatal  blows  to  the  claim.  The  interval  of  more 
than  a  month  after  the  public  acknowledgment  by  the  Crown  of 
Lord  ErMne  as  heir  to  haleOa  (which  gave  him  the  ancient 
earldom  if  it  was  held  to  descend  to  heirs  female)  before  he  became 
earl  at  tiie  time  of  the  Queen's  marriage,  is  the  final  and  conclusive 
blow  to  it.  No  other  earldom  but  that  could  be  in  IsaheUat  and 
the  Earl  did  not  presume  to  contend  for  it  in  the  decreet  of  ranking, 
but  set  up  a  fancy  title  commencing  with  her.  It  was  too  well 
known  in  1606  that  the  old  peerage  was  held  to  be  extinct  in 
1565  f(Xr  him  to  attempt  to  get  it 
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E.  L.  (Sc.)  The  only  point  remaining  to  be  considered  is,  what  shall  be  held 
1875  to  be  the  remainder  onder  Queen  Mary^s  creation.  The  presnmp- 
hIb  tion  is  in  favour  of  heirs  male.  What  is  there  in  the  eyidenoe 
before  us  to  contradict  that  presumption  ?  The  only  points  urged 
are  the  charter  restoring  the  comitatuB  to  heirs  general,  and  the 
fact  of  the  person  to  whom  the  earldom  was  restored  after  the 
attainder  being  called  in  the  Act  the  ^*  grandson  and  lineal  repre- 
sentative "  of  the  attainted  Earl,  he  being  grandson 'only  through 
a  female.  The  charter  being  a  restoration  to  the  heirs  of  Isahdla 
before  the  new  peerage  was  created,  naturally  left  the  eomUaim  to 
the  old  limitations,  and  the  words  quoted  from  the  Act  of  Parlia- 
ment cannot  be  held  to  determine  a  matter  not  then  inquired  into, 
when  the  person  obtaining  the  earldom  was  heir  male  as  well  as 
grandson  through  an  heir  female.  There  cannot  be  any  doubt  of 
the  barony  of  Erahine  going  to  heirs  male  under  the  presumpticm 
before  mentioned,  and  the  same  presumption  leads  me  to  consider 
that  when  John  Lord  Erskine  was  created  Earl  of  Mar,  that  earl- 
dom must  be  held  to  go  with  the  barony  to  heirs  male. 

tinder  these  circumstances,  my  Lords,  I  consider  that  the  Earl 
of  KeBie  has  made  good  his  claim  to  the  Earldom  of  Mar  created 
by  Queen  Mary  in  1565,  and  that  there  is  not  any  other  Earldom 
of  Mar  now  existing.  As  for  the  title  of  Baron  Oarioeh  assumed 
by  the  opposing  Petitioner,  there  is  not  any  evidence  before  the 
Committee  shewing  that  the  territorial  lordship  of  Oarioeh  was 
ever  recognised  as  a  peerage  barony. 

The  Lord  Chancbllob  (1)  :— 

My  Lords,  the  consideration  of  this  case  has  given  to  me,  as  I 
know  it  has  given  to  those  of  your  Lordships  who  have  already 
spoken,  very  great  anxiety,  and  the  case  has  stood  over  from  time 
to  time  in  order  that  we  might  more  perfectly  acquaint  ourselves 
with  the  mass  of  documentary  evidence  which  has  been  placed 
before  us.  I  have  had  the  advantage  of  perusing  the  opinions 
which  have  just  now  been  expressed  to  your  Lordships,  and  I 
do  not  myself  propose  to  do  more  than  to  add  one  or  two- 
sentences. 

(1)  Lord  Cairns. 
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Hj  Lords,  I  am  of  opinion  that  it  is  clearly  made  ont  that  the  H.  L.  (Sa) 
title  of  Mar  which  now  exists  was  created  by  Queen  Jfory  some-  1875 
time  between  the  28th  of  July  and  the  1st  of  Aagnst  in  the  year  ^^ 
1665.  It  appears  to  me  perfectly  obvious  from  every  part  of  the  P™^"- 
evidence  that  in  the  greater  part  of  the  month  of  July  and  before 
that  creation,  there  was  no  title  of  liar  properly  in  existence. 
And,  my  Lords,  it  appears  to  me  that  the  question  and  the  only 
question  in  the  case,  and  the  question  which  has  caused,  as  I  have 
«dd,  great  anxiety  to  myself  in  the  consideration  of  it,  is  whether 
that  peerage  so  created  by  Queen  Mary  should  be  taken  to  be, 
according  to  the  ordinary  rule,  a  peerage  descendible  to  male  heirs 
only,  or  whether  by  reason  of  any  surrounding  circumstances  that 
frimdfaeie  presumption  should  be  held  to  be  excluded,  and  it 
should  be  taken  to  be  a  peerage  descendible  to  heirs  general. 
Now  the  prima  facte  presumption  being  that  which  I  have  men- 
tioned, it  appears  to  me  beyond  doubt  that  the  burden  is  thrown 
upon  those  who  assert  that  the  peerage  was  descendible  to  heirs 
genera],  to  make  out  their  case ;  and  it  appears  to  me  that  in  this 
case  in  order  to  discharge  that  burden  the  opposing  Petitioner  is 
able  to  do  nothing  more  than  to  make  suggestions  and  to  put  forward 
Borauses ;  but  that  there  is  absolutely  nothing  which  can  be  taken 
to  be  evidence  in  any  way  countervailing  the  primdfaeie  presump- 
tion with  regard  to  the  ordinary  descent  of  title  created  as  this 
title  was  created. 

If  7  Lords,  the  burden  of  proof  lies  upon  the  opposing  Petitioner, 
and  it  not  having  been  in  any  way  discharged,  I  am  compelled  to 
arrive  at  the  conclusion  at  which  my  noble  friends  who  have 
iilieady  addressed  the  Committee  have  arrived,  namely,  that  this 
mnst  be  taken  to  be  a  dignity  descendible  to  heirs  male,  and 
therefore  that  it  is  now  vested  in  the  Earl  of  KeOie. 


The  Committee  for  Privileges  reported  to  the  House  that  the 
Earl  of  Kdlie  had  made  out  his  claim  to  the  honour  and  dignity 
of  Earl  of  Mar  in  the  peerage  of  Scotland,  created  in  1565 ;  and 
thereupon  the  House  resolved  and  adjudged  accordingly;  the 
reflolntion  and  judgment  to  be  laid  before  Her  Majesty  by  the 
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H.  L.(6a)   Lords  with  White  Staves,  and  to  be  transmitted  to  the  Lord 

1875       Clerk  Registrar  of  Scofland. 

mX  Ordered,  That  at  the  fatare  meetings  of  the  peers  of  Seodand 

assembled  under  any  royal  proclamation  for  the  election  of  a  peer 
or  peers  to  represent  the  peerage  of  BeoSand  in  Parliament,  tlie 
Lord  Clerk  Begistrar,  or  the  Clerks  of  Session  oflSciating  thereat 
in  his  name,  do  call  the  title  of  the  Earl  of  Mar  according  to  i\» 
place  in  the  Boll  of  Peers  of  Scotland  called  at  such  election,  and 
do  receive  and  count  the  vote  of  the  Earl  of  Mar  claiming  to  vote 
in  right  of  the  said  earldom,  and  do  permit  him  to  take  part  in 
the  proceedings  in  such  election. 

Agents  for  Lord  KeUie :  Chrdhames  &  Wardlaw. 
Agent  for  Mr.  Qoodeve  Ershine :  Preston  Kardake. 
Agent  for  the  Crown :  Hv^gh  Hope. 
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[PRIVY  COUNCIL.] 

THE  GARDEN  GULLY  UNITED  QUARTZ  I 
MINING  COMPANY  (Registered)  .     .     .     Defendants;       J.C.* 

'  1875 


HUGH  McLISTER .      Plaintiff.  Vti^^T 

ON  APPEAL  PROM  THE  SUPREME  COURT  OF  VICTORIA 
(IN  EQUITY.) 

Sham — Invalid  FovfeUure'^Waiver — Acquieicence. 

Tbere  must  be  properly  appointed  directors  to  make  a  call  or  to  declare  a 
forfeiture  of  shares. 

A  declaration  of  forfeiture  (for  non-payment  of  a  call)  of  shares  in  a  com- 
pany registered  in  Victoria  under  27  Vict.  No.  228,  was  made  on  the  18th 
of  June,  1869,  by  a  resolution  of  the  board  of  directors,  consisting  of  a 
quorum  of  three,  J7.,  B.,  and  A.,  who  had  been  elected  (with  two  others) 
at  a  quarterly  general  meeting  of  the  company  held  on  the  14th  of  April, 
1869 ;  which  meeting  had  been  convened  by  advertisement,  published  on 
the  8th,  10th,  and  13th  of  April,  for  the  election  of  a  full  board  of  directors. 
It  appeared  that  ff.  and  A,  had  been  previously  elected  directors  on  the 
14th  of  January,  1867,  had  not  retired  from  ofiBce  as  provided  by  the  rules  of 
the  company,  but  had  continued  to  act  as  directors  up  to  the  14th  of  April, 


EMf  thai  the  said  meeting  of  the  14th  of  April,  1869,  having  been  held 
without  due  notice  thereof,  according  to  the  rules  of  the  company  passed 
under  the  provisions  of  27  Vict.  No.  228,  and  of  the  business  to  be  transacted 
thereat,  the  election  of  a  full  board  of  directors  thereby  was  invalid,  and 
consequently  the  subsequent  declaration  of  forfeiture  of  the  18t^  of  June, 
1869,  was  also  invalid.  Even  if  H.  and  A,  had  before  that  election  l^;al1y 
hdd  oflioe,  they  could  not  thereafter  act  under  their  former  title,  for  the 
election  of  a  full  board,  though  invalid,  necessarily  involved  the  retirement 
of  those,  if  any,  who  up  to  that  time  had  legally  held  the  office  of  director. 

A  declaration  of  forfeiture  of  shares  invalid  under  the  rules  of  a  company 
registered  under  27  Vict.  No.  228,  before  Act  No.  354  came  into  force,  is 
not  rendered  valid  by  the  latter  Act. 

Mere  laches  does  not  disentitle  the  holder  of  shares  to  equitable  relief 
against  an  invalid  declaration  of  forfeiture. 

ifilS  was  an  appeal  from  a  decree  of  the  Supreme  Court  of  the 
colony  of  Victoria  in  Equity  dated  the  8th  of  October,   1874, 


*  Present  :—^iB  James  W.  Colyile,  Sis  Babkes  Peacock,  Sib  Moittaguk 
S.  SxnH,  and  Sib  Hxnbt  S.  Kxatino. 
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J.  C.       thereby  it  was  declared  that  the  forfeiture  by  the  Appellant 
1875        Company  of  certain  shares  held  by  the  Bespondent  in  the  Appel- 
OAH^Bir     ^^  Company  ought  to  be  set  aside,  and  that  the  Appellant  Com- 
UiS™>      P*"^y  should  pay  to  the  Bespondent  the  dividends  which  had 
QuABTz      accrued  due  upon  the  shares  in  and  since  the  month  of  July,  1871, 
CoHPAHT     after  deducting  certain  unpaid  calls  thereon. 
McLmtbb,       The  Appellant  Company  is  a  company  duly  registered  and 
— ^        incorporated  under  the  provisions  of  the  Colonial  Act,  27  Vict 
No.  228,  its  memorial  of  registration  being  dated  the  18th  of 
June,  1866.    The  Bespondent  was,  from  the  date  of  its  incor- 
poration, a  holder  of  2181  shares. 

The  Appellant  Company  is  carried  on  under  certain  rules  and 
regulations  made  in  the  year  1866,  in  accordance  with  the  Act 
27  Yict.  No.  228,  and  signed  by  a  majority  in  number  and  ralue 
of  the  shareholders  of  the  Appellant  Company.  The  said  rules 
and  regulations,  so  far  as  they  are  material,  are  set  out  in  the 
judgment  of  their  Lordships. 

The  Bespondent  filed  his  bill  of  complaint  on  the  21st  of 
October,  1878. 

The  facts  of  the  case  and  the  proceedings  in  the  suit  are  suffi- 
ciently set  forth  in  the  judgment  of  their  Lordships,  from  which 
it  will  appear  that  the  question  of  the  validity  of  the  forfeiture, 
which  was  set  aside  by  the  above-mentioned  decree,  ultimately 
depended  on  the  validity  of  the  election  of  the  persons  who, 
assuming  to  be  directors,  declared  that  the  Bespondent's  shares 
were  forfi^ited  for  non-payment  of  a  call  purporting  to  have  been 
made  thereon. 

Mr.  Fry,  Q.C.,  and  Mr.  W.  F.  Bobinson,  Q.C.,  for  the  Appellants 
(after  a  preliminary  objection  by  the  Bespondents  that  the  appeal 
ought  to  have  been  made,  under  Colonial  Act  19  Vict  No.  13,  s.  5, 
to  the  full  Court  in  Victoria  had  been  overruled),  contended  that, 
having  regard  to  the  rules  and  regulations  of  the  company,  the 
board  of  directors  by  which  the  Bespondent's  shares  were  declared 
to  have  been  forfeited  was  duly  constituted  and  was  competent  to 
act,  and  that  its  resolution  of  the  18th  of  June,  1869,  and  the 
consequent  forfeiture,  were  valid.  The  fifth  call  was  duly  made 
and  advertised  by  the  directors,  and  ought  to  have  been  paid  by 
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the  Bespondent  They  relied  upon  the  fact  that  the  Bespondent 
was  present  by  proxy  at  the  extraordinary  meeting  of  the  members 
of  the  company  on  the  16th  of  Angast,  ISG?,  when  a  resolution 
was  imanimondy  passed  authorizing  the  directors  to  forfeit  his 
shares.  And,  accordingly,  at  a  directors'  meeting  duly  convened 
by  circnlar  and  held  on  the  23rd  of  August,  1867,  a  resolution  was 
passed  declaring  the  forfeiture  of  the  Bespondent's  shares  for  non- 
payment of  Calls,  which  resolution  was  confirmed  on  the  20th  of 
September,  1867,  at  a  directors'  meeting  duly  conveued  for  that 
day.  This  resolution  was  empowered  by  the  resolution  of  the 
16th  of  August,  1867,  passed  at  a  meeting  at  which  the  Respon- 
dent was  present  by  proxy,  and  therefore  no  advertisement  of  the 
intention  to  forfeit  was  necessary.  Again,  the  resolution  of  the 
18th  of  Jane,  1867,  was  duly  passed  and  advertised,  and  was  in  all 
respects  a  valid  forfeiture  of  the  shares.  They  relied  upon  Colo- 
nial Act  No.  351,  passed  on  the  29th  of  December,  1869,  which, 
it  was  contended,  removed  any  question  as  to  the  validity  of  so 
much  of  the  original  rules  as  related  to  forfeiture,'  and  availed 
to  establish  the  validity  of  any  forfeiture  effected  under  the  reso- 
lution of  the  general  meeting  of  the  16th  of  August,  1867 :  See 
sections  1, 2,  and  4 ;  and  see  Schmidt  v.  Garden  OuUy  Company  (1), 
and  BarfM  Estate  Odd  Mining  Company  v.  Klingender  (2).  As 
regards  the  election  of  the  directors,  if  any  irregularity  existed, 
the  same  did  not  invalidate  the  acts  of  the  de  fado  directors  in 
respect  of  the  forfeiture,  and  such  irregularity  was  waived  by  the 
company  and  the  members  thereof  in  general  meeting,  and  also 
by  the  Bespondent 

Further,  assuming  that  the  Bespondent  had  at  any  time  a  right 
to  relief  against  the  forfeiture,  he  nevertheless,  by  his  acquies- 
cence in  his  exclusion  from  the  company  and  his  delay  in  asserting 
his  daim  to  relief,  had  lost  all  right  thereto.  Such  conduct 
amounted  to  a  waiver  or  abandonment  of  his  shares  and  of  his 
interest  therein,  and  precluded  him  from  contending  that  they 
had  not  been  forfeited,  or  that  he  continued  to  be  the  proprietor 
of  them.  Upon  this  point  of  acquiescence  they  referred  to 
Lawrence's  Case  (3) ;  Senhouse  v.  Christian  (4) ;  Knighi^s  Case  (5), 

(1)  4  Australian  Jurist,  pp.  63, 137.         (4)  Reported  in  the  note  to  Eart  v. 

(2)  6  W.  W.  &  A'B.  231  (Law).  Clarke,  19  Beav.  866. 

(3)  Uw  Rep.  2  Ch.  Ap.  412.  (6)  Law  Rep.  2  Ch.  Ap.  321. 
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where  a  resolation  to  forfeit  was  presumed :  Norway  t.  Bawe  (1) ; 
Prendergast  y.  Twrhm  (2)*;  Clegg  y.  Edmonton  (3) ;  where  it  was 
held  that  a  mere  assertion  of  a  claim,  unaccompanied  by  any 
act  to  giye  effect  to  it^  conld  not  ayail  to  keep  alire  a  right  which 
would  otherwise  be  precluded:  Kart  y.  0Uirke{4)\  Linvdley  on 
Partnership  [3rd  ed.],    yol.  ii.   p.  951;   Olementa  y.  Hall  (5); 

WooOaston's  Quo  (6).  '^ 

• 
Mr.  De  Gex,  Q.C.,  and  Mr.  /.  27.  Wood^  for  the  Bespondent^  coa- 
tended  that  the  Appellants  were  not  entitled  now  to  raise  for  the 
first  time  the  two  points  of  acquiescence  and  of  a  yalid  forfeiture 
made  on  the  23rd  of  August,  1867,  such  contentions  not  having 
been  raised  in  the  Courts  below.  Moreover,  the  question  of  acqui- 
escence being  one  of  fact  as  well  as  law,  could  only  be  disposed  of 
after  evidence  duly  taken  under  an  issue  raised  for  that  purpose. 
But  upon  such  facts  as  appeared  upon  the  record  there  was  no 
sufficient  eyidence  of  the  Bespondent  having  by  his  conduct 
waived  his  shares,  acquiesced  in  their  forfeiture,  or  estopped  him- 
self from  averring  that  he  continued  to  be  the  proprietor  of  them. 
Powers  of  forfeiture  are  strieHssimi  Juris,  they  must  exist  by  statute 
or  the  dear  terms  of  a  contract^  and  those  terms  must  be  strictly 
followed.  There  is  no  difference  between  Law  and  Equity  in  cases 
of  this  kind.  The  distinction  is  between  executory  and  executed 
interests ;  in  the  former  case  it  is  necessary  to  be  prompt.  The 
Bespondent  had  a  legal  interest  in  his  shares,  it  was  executed, 
and  did  not  require  the  assistance  of  a  Court  to  create  it.  The 
case,  therefore,  must  be  brought  within  the  rule  in  Pieka/rd  v. 
Sears  (J)  in  order  to  bind  the  Bespondent  by  any  alleged  acqui- 
escence. Clarke  v.  Sari  (4),  relied  upon  on  the  other  side,  was 
not  the  case  of  a  corporation,  but  of  a  partnership,  and  therefore 
there ^might  have  been  a  waiver  in  that  case;  but  mere  laches 
does  not  disentitle  a  Plaintiff  to  equitable  relief.  Prendergast  v. 
Tvrton  (8)  was  not  even  a  case  where  the  legal  estate  was  in  the 
person  forfeiting ;  it  was  a  case,  also,  of  partnership,  not  of  a 


(1)  19  Vea.  144. 

(2)  1  Y.  A  C.  (NJ5.)  98;   before 
L.  JJ.  18  L.  J.  (Ch.)  268. 

(3)  8DeG.M.&G.787. 

(4)  19  Beay.  349;  before  L.  JJ.  6 
De  Q.  M.  &Q.  232;  6  H.  L.  C.  633. 


(5)  24  Beav.  333 ;  2  DeG.  A;  J.  173. 

(6)  4  De  G.  A;  J.  437. 

(7)  6  A.  &  K  469. 

(8)  1  Y.  &  G.  (N.S.}  98;  before 
L.  J  J.  18  L.  J.  (Oh.)  268. 
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corporation :  it  was  decided  on  the  ground  of  abandonmeui;,  not  of 
laches.  In  order  to  effect  a  yalid  forfeiture  of  shares  for  non-pay- 
ment of  a  call,  the  call  must  have  been  regularly  made  by  a  board 
of  directors  who  had  been  duly  elected,  and  the  shares  after  non- 
payment of  the  call  must  have  been  duly  declared  to  be  forfeited 
by  a  board  of  directors  who  also  have  been  duly  elected.  They 
referred  to  Nayhr  y.  Satdh  Devon  Bafhoay  CompwM/  (1) ;  Oaichr 
fole  T.  Amherffole  Railway  Company  (2) ;  DciUm  v.  Midland  Bail- 
way  Company  (3) ;  Hotdbeaeh  Coal  Company  y.  Teagne  (4);  Nolan 
T.  AraheUa  Qcld  Mining  Company  (5) ;  Lindley  on  Partnership, 
vol.  ii.  [3rd  ed.]  p.  953.  Shares  in  a  company  are  not  choses  in 
adion:  Ex  parte  Union  Bank  of  Manekeeler,  In  re  Jaekeon  (6). 

Under  the  rules  and  regolations  of  the  company  the  persons 
who  made  the  alleged  call  of  the  80th  of  April,  1867,  had  no 
power  to  make  such  a  call,  not  being  a  board  of  directors  duly 
elected ;  and,  moreover,  the  persons  who  passed  the  resolution  of 
the  18th  of  June,  1869,  declaring  that  the  Bespondent's  shares 
were  forfeited  had  no  power  to  pass  such  resolution,  not  being  a 
board  of  directors  duly  elected.  There  has,  therefore,  been  no 
valid  forfeiture  of  the  shares. 
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BMnaon,  Q.O.,  replied. 


The  judgment  of  their  Lordships  was  deliyered  by 
Sib  Babnes  Peacock  : — 

The  Appellants  are  the  Defendants,  and  the  Bespondent  is  the 
Phuntiflf  in  a  suit  instituted  in  the  Supreme  Court  of  Vidoria. 

The  Plaintiff  was  the  holder  of  2181  shares  in  the  Garden 
QyOjf  United  Quartz  Mining  Company,  registered  under  the  pro- 
▼isions  of  the  Colonial  Act,  27  Vict.  No.  228,  intituled  **  An  Act 
to  lunit  the  LiabUity  of  Mining  Companies." 

In  the  11th  paragraph  of  his  bill  he  alleged  that  the  Defendants 
pretended  that  his,  the  Plaintiff's,  shares  in  the  company  were 
dnl J  forfeited  under  and  by  virtue  of  a  resolution  passed  by  a 
board  of  directors  on  or  about  the  10th  of  June,  1869,  for  non- 


(1)  1  De  G.  A;  Sm.  32. 

(2)  1  E.  a?  B.  111. 

(3)  13  0.  B.  474, 


(4)  6  H.  &  N.  151. 

(5)  6  W.  W.  &  A.  B.  38  (Mining  Ca.). 

(6)  Law  Rep.  12  Eq.  354. 
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payment  of  calls ;  but  he  charged  that,  if  any  such  resolution  was 
passed,  the  persons  passing  the  same  were  not  a  duly  appointed 
board  of  directors  of  the  same  company ;  that»  even  if  they  were 
a  duly  elected  board,  the  alleged  calls,  for  non-payment  of  which 
such  forfeiture  was  declared,  were  not  lawfully  made,  and  that  he 
was  not  liable  for  payment  of  the  same ;  that,  in  other  respects, 
such  declared  forfeiture  was  invalid;  and  that  the  Defendant 
Company  had  no  power  to  forfeit  the  said  shares ;  and  the  De- 
fendants were  required  to  set  forth  and  discorer  how  they  made 
out  the  alleged  forfeiture  of  Plaintiff's  shares,  with  full  particulars 
of  the  dates  of  the  meeting  or  meetings  at  which  the  resolutions 
or  resolution,  declaring  his  shares  forfeited,  or  eiApowering  any 
board  of  directors  to  forfeit  the  same,  was  or  were  passed ;  and  he 
prayed  that  the  forfeiture  of  the  said  shares  should  be  declared 
Toid,  that  he  might  be  restored  to  the  rights  of  a  shareholder, 
and  that  the  Defendants  might  be  ordered  to  pay  to  him  the 
amount  of  dividends  that  had  become  due  on  his  shares  since  the 
month  of  May,  1867 ;  he,  the  Plaintiff,  offering  to  pay  all  calls 
and  other  liabilities  then  due  upon  or  in  respect  of  the  said 
shares. 

The  Defendants,  in  their  answer,  stated  that  on  the  30th  of 
April,  1867,  a  fifth  call  of  Is.  per  share,  payable  on  the  10th  of 
May  following,  was  duly  made  upon  the  shareholders  by  a  quorum 
of  directors  duly  elected.  They  also  alleged,  in  paragraph  11, 
that  in  the  month  of  April,  1869,  five  directors  were  elected  at  a 
general  meeting  of  the  company, — no  directors  having  been  elected 
during  the  previous  January ;  and  that  on  the  21st  of  May,  1869, 
at  a  meeting  of  directors  duly  held,  and  at  which  a  quorum  was 
present,  the  manager  was  directed  to  advertise  the  intended  for- 
feiture of  all  shares  in  the  company  on  which  the  said  fifth  call 
had  not  been  paid,  unless  the  same  and  all  calls  in  arrear  were 
paid  within  twelve  days  from  the  date  of  the  advertisement ;  that 
an  advertisement  to  that  effect,  signed  by  the  manager,  was  in- 
serted in  the  Bendigo  Advertiser  newspaper,  published  in  Sand- 
lmr«t,  on  the  28th,  29tb,  and  31st  days  of  May,  1869,  and  the 
2181  shares  of  the  Plaintiff  were  specified  in  the  said  advertise- 
ment by  reference  to  his  name,  and  their  distinctive  numbers ; 
that,  on  the  18th  of  June,  1869,  at  another  directors'  meeting. 
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duly  heldy  and  at  which  a  quoram  was  pFesent,  a  resolution  was 
duly  passed  that  all  the  shares  on  which  the  said  fifth  call  had 
not  been  paid,  standing  in  the  names  of  the  parties  therein  men- 
tioned should  be,  and  the  same  were  thereby,  absolutely  forfeited 
to  the  company,  and  that  the  PlaintiflTs  was  one  of  the  names 
mentioned  in  the  said  resolution,  in  which  his  shares  were  specified 
by  their  distinctiTO  numbers ;  and  the  Defendants  submitted  the 
qaestions  of  law  raised  by  the  11th  paragraph  of  the  bill  to  the 
judgment  of  the  C!ourt. 

Thus  it  appears  that  the  only  forfeiture  relied  upon  by  the 
Defendants  was  one  declared  on  the  18th  of  June,  1869,  in  con- 
sequence of  the  non-payment  of  the  fifth  call  within  twelye  days 
from  the  date  of  the  advertisement  of  which  the  last  was  published 
on  the  Slst  of  May,  1869. 

The  cause  was  heard  before  the  Honourable  Mr.  Justice  MoUs- 
worth,  who  held,  in  accordance  with  the  yiews  of  the  full  Court  in 
the  case  of  Schmidt  v.  Garden  Oidly  Company  (1),  and  in  the 
judgment  on  appeal,  in  which  he  concurred  (2),  that  there  must 
be  properly  appointed  directors  to  make  a  call  and  to  declare  a 
forfeiture ;  and  that  the  election  of  five  directors,  a  full  board,  at 
the  quarterly  meeting  held  on  the  14th  of  April,  1869  (the  meet- 
ing referred  to  in  the  11th  paragraph  of  the  Defendants'  answer), 
was  invalid  under  the  rules ;  and  that  the  case  must  follow  that 
of  Sehmddt  v.  Qarden  OvUy  Company  (1),  which  was  in  effect 
that  the  forfeiture  declared  by  a  quorum  of  those  directors  on  the 
18th  of  June,  1869,  was  invalid ;  and  he  gave  a  decree  for  the 
Plaintiff,  declaring,  amongst  other  things,  that  the  alleged  for- 
feiture in  the  pleadinys  mentioned  of  the  2181  shares  of  the  Plaintiff 
ought  to  be  set  aside,  and  that  the  Plaintiff  was  entitled  to  the 
said  shares  and  to  the  dividends  declared  thereon  in  and  since 
the  month  of  July,  1871,  deducting  thereout  the  fourth,  fifth, 
and  siith  calls  made  by  the  company  upon  the  said  shares.  The 
decree,  it  will  be  observed,  was  limited  to  the  forfeiture  mentioned 
in  the  pleadings,  viz.,  the  forfeiture  declared  at  the  meeting  of 
the  18th  of  June,  1869,  upon  which  alone,  notwithstanding  the 
express  requirement  in  the  11th  paragraph  of  the  Plaintiff's  bill, 
the  Defendants  relied  in  their  answer. 

(1)  4  Australian  Jurist,  p.  63.  (2)  4  Aostralian  Jurist,  p.  187. 
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Their  Lordships  concur  in  the  opinion  expressed  by  the  learned 
judge  that  there  mnst  be  properly  appointed  directors  to  make  a 
call  or  to  declare  a  forfeiture  of  shares ;  that  the  election  of  five 
directors  at  the  quarterly  meeting  held  on  the  14th  of  April, 
1869,  was  inyalid  under  the  rules  of  the  company  and  the  Colonial 
Act  27  Vict*  No.  228 ;  and  consequently,  that  the  forfeiture  de- 
clared by  three  of  those  directors  on  the  18th  of  June,  1869,  was 
also  inyalid. 

The  Supreme  Court  held,  in  Sehmidfs  Case  (1),  that  the  fifth 
call  was  duly  made.  It  is  unnecessary  to  express  any  ^decisiye 
opinion  upon  that  pointy  as,  whether  the  call  was  legally  made  or 
not,  the  decree  must  be  affirmed,  if  there  was  no  yalid  forfeiture 
for  the  non-payment  of  the  call. 

Their  Lordships  will,  therefore,  proceed  to  state  their  reasons 
for  considering  that  there  was  no  yalid  forfeiture  of  the  shares. 

By  the  39th  section  of  Act  No.  228,  to  which  reference  has  been 
made,  the  majority  in  number  and  yalue  of  the  shareholders  in 
any  company  were  authorized,  from  time  to  time,  both  before  and 
after  incorporation,  to  make  and  alter  rules  for  prescribing  the 
number  and  qualification  of  directors,  and  fixing  a  quorum  thereof, 
for  holding  and  conyening  general  and  special,  but  not  extraor- 
dinary, meetings  of  the  sharehblders  and  directors  respectiyely ; 
for  the  election,  remoyal,  and  annual  retirement  of  aU^  or  some  of 
the  directors;  for  determining  the  mode  of  filling  occasional 
yacancies  in  that  body,  &c.;  for  making  calls;  for  the  transfer 
and  relinquishment  of  shares,  and  the  conditions  on  which  the 
same  respectiyely  might  be  effected ;  and  for  any  other  object  not 
inconsistent  with  the  Act :  Proyided  that  if  any  such  rule  should 
be  made  or  altered  after  incorporation,  it  should  be  made  or 
altered  only  at  an  extraordinary  meeting  of  shareholdera. 

It  is  to  be  obseryed  that  no  power  was  giyen  by  that  section 
to  make  rules  for  the  forfeiture  of  shares ;  but  by  an  Act  of  the 
Colonial  Legislature,  No.  354,  passed  on  the  29th  of  December, 
1869,  it  was  enacted  that  any  company  then  incorporated  under 
Act  No.  228  should  haye,  and  should  be  deemed  to  haye  had 
power  to  make  rules  in  the  manner  pointed  out  by  the  39th  section 
of  the  said  Act  to  proyide  for  the  forfeiture  of  shares. 
(1)  4  Australian  Jurist,  p.  63. 
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The  Defendant  Company  was  incorporated  before  the  passing  of 
that  Act,  and  by  roles  passed  before  incorporation,  and  which  were 
signed  and  sealed  by  the  Plaintiff,  provision  was  made  for  con- 
vening and  holding  general  and  extraordinary  meetings  of  the 
shareholders ;  the  number  and  qualification  of  directors ;  for 
fixing  a  quorum  thereof;  for  the  election,  removal,  and  retire- 
ment (whether  annual  retirement  or  not,  as  required  by  the  Act, 
will  be  presently  considered)  of  all  or  some  of  the  directors ;  for 
determining  the  mode  of  filling  occasional  vacancies  in  that  body ; 
and  for  the  forfeiture  of  shares  for  the  non-payment  of  calls. 

Amongst  others  the  following  rules  were  made : — 

Bole  8  was  as  follows : — 

''The  first  general  meeting  of  the  company  shall  be  held  some 
tune  during  the  first  fourteen  days  of  the  month  of  October,  1866, 
at  such  place  in  Sandhwrd  as  the  directors  may  appoint,  and 
thereafter  a  general  meeting  of  the  shareholders  shall  be  holden 
within  the  first  fourteen  days  of  the  months  of  January,  April, 
July,  and  October ;  such  meetings  shall  be  called  general  meet- 
ings, and  shall  have  full  power  to  regulate  and  control  all  the 
affairs  of  the  company,  and  every  wuih  fneeting  shall  he  convened  by 
the  fiumager  or  by  the  direetors^  by  giving  noHce  €teoording  to  the 
M  Viet.  27,  No.  228," 

By  Rule  9  provision  was  made  for  calling  extraordinary  meet- 
ings; and  by  sect.  28,  Act  No.  228,  it  was  enacted  that  fourteen 
days'  notice  of  every  extraordinary  meeting  should  be  given  to 
each  shareholder,  by  inserting  the  same  in  six  consecutive  num- 
bers of  some  newspaper  published  in  Melboumey  and  in  six  conse- 
cutive numbers  of  some  newspaper  in  the  neighbourhood  of  the 
place  of  operations  of  the  company ;  that  such  notice  should  be 
signed  by  the  manager,  and  should  specify  the  place,  the  day,  and 
the  hour  of  meeting,  and  the  nature  of  the  business ;  otherwise  that 
such  meeting  should  not  have  power  to  transact  any  business,  &c. 
That  section  was  the  only  one  requirii^  notice  of  meetingsL 

Bule  9  was  as  follows : — 

''The  board  of  directors,  or  any  twelve  or  more  shareholders 
possessing  collectively  6000  shares,  may  at  any  time,  by  a  requi- 
sition in  writing  addressed  to  the  manager,  require  the  manager 
to  caD  an  extraordinary  meeting  of  the  shareholders,  and  every 
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such  meeting  shall  be  summoned  or  convened  within  sixteen  days 
of  snch  requisition  being  lodged  with  the  manager,  or  at  the  office 
of  the  company.*' 

By  Bule  10  it  was  declared  that  at  all  meetings  each  share- 
holder  should  be  entitled  to  one  vote  for  every  share  held  by  him 
in  the  company;  that  any  shareholder  might  vote  in  person  or 
by  proxy;  and  that  no  law,  resolution,  or  proceeding  passed  at 
any  meeting  should  be  impeached  or  invalidated  on  the  ground 
that  any  person  voting  at  any  such  meeting  was  not  entitled  to 
vote  thereat,  or  upon  any  other  ground  whatsoever,  unless  put 
forward  at  the  time. 

Bule  17  provided  that  a  board  of  directors,  consisting  of  five 
shareholders,  should  be  elected  at  each  general  meeting  of  the 
company,  held  in  January  and  July  in  each  year ;  that  the  direc- 
tors should  continue  in  office  until  the  next  general  meeting  of  the 
company,  when  the  three  directors  receiving  the  lowest  number  of 
votes  at  the  first  general  meeting  should  retire,  but  be  eligible  for 
re-election ;  and  that  the  other  directors  should  retire  at  the  next 
general  meeting,  but  be  subject  to  re-election.  Provided  that  if, 
through  any  cause,  the  general  meetings  of  the  company  were  not 
or  could  not  be  held  at  the  time  thereinbefore  appointed  for  the 
holding  of  such  meetings,  then  the  directors  who  would  have 
retired  if  such  meeting  had  been  held  should  continue  in  office, 
and  should  in  all  respects  be  considered  as  re-elected. 

The  Bule  also  provided  for  any  director  vacating  office,  and  for 
the  appointment  of  a  director  in  his  place. 

By  Bule  19  it  was  declared  that  the  board  of  directors  might 
make  calls  (subject  to  the  limitations  thereinafter  provided)  or 
declare  dividends ;  that  the  powers  of  the  directors  should  not 
cease  or  be  suspended  so  long  as  the  board  of  directors  should 
consist  of  a  sufficient  number  of  members  to  form  a  quprum. 

By  Bule  21  it  was  declared  that  three  directors  shall  form  a 
quorum,  and  shall  have  and  exercise  all  the  powers  and  authori- 
ties vested  in  the  board  of  directors  generally,  as  fully  and  efiectu- 
ally  as  if  all  the  directors  had  concurred  therein. 

By  sect.  5,  Act  No.  228,  it  was  enacted  that  the  amount  of  calls 
unpaid  upon  any  share  should  be  deemed  a  debt  due  from  the 
holder  of  the  share  to  the  oompany. 
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By  Nos.  29  aud  30  of  the  oompany's  rules  it  was  declared  that 
if  any  shareholder  should  neglect  or  refuse  to  pay  any  such  call 
for  the  space  of  one  month  from  the  day  appointed  for  the  pay- 
ment of  the  same,  the  directors  should  either  proceed  to  enforce 
the  payment  thereof  in  manner  prescribed  by  the  Act  27  Vict. 
So,  228,  or  might  proceed  to  declare  the  shares  of  such  defaulting 
shareholder  forfeited  at  any  board  meeting  to  be  held  after  the 
•expiration  of  six  weeks  from  the  day  appointed  for  the  payment 
of  such  call,  and  upon  such  declaration  of  forfeiture  such  default- 
ing shareholder  should  cease  to  be  a  shareholder  in  the  company 
in  respect  of  the  shares  so  forfeited,  and  such  shares  and  all  benefit 
or  emolument  arising  therefrom  should  vest  in  and  become  the 
propert7  of  the  company  absolutely.  Provided  that  no  such 
forfeiture  should  be  declared  until  seven  days'  notice  of  the  inten- 
tion of  the  directors  to  forfeit  such  shares  should  be  given  to  the 
^e&ulting  shareholder,  by  advertisement,  to  be  inserted  in  three 
consecutive  issues  of  one  of  the  daily  newspapers  published  in 
Sandhurst. 

On  the  14th  of  January,  1867,  a  general  meeting  of  share- 
holders which  had  been  duly  convened  and  at  which  the  Respon- 
dent was  present,  was  held. 

At  that  meeting  Messrs.  Ladams,  Bruce,  Ashietf,  Bunter,  and 
Femky  were  duly  elected  directors,  Ashley,  Hunter,  and  Femley 
being  the  three  who  received  the  lowest  number  of  votes. 

Assuming  Bule  17  to  be  valid,  notwithstanding  sect.  39  of  Act 
1^0. 228  expressly  authorized  the  shareholders  to  make  rules  for 
the  a/nnuai  retirement  of  directors,  and  not  for  the  quarterly  retire- 
ment of  some  of  them,  Asldey,  Hunter,  and  FemJey  ought  t6  have 
retired  at  the  next  general  quarterly  meeting  of  shareholders 
held  on  the  11th  of  April,  1867.  At  that  meeting,  however,  no 
retirement  in  express  terms  took  place.  All  that  is  recorded  is 
that  Messrs.  Hunter  and  McLevy  were  then  nominated  as  directors, 
and  no  other  candidates  being  proposed,  were  declared  duly  elected 
/or  Qie  next  nx  months.  Nothing  is  recorded  as  to  Ashley's  having 
retired  and  been  're-elected,  but  it  was  contended  in  argument 
that  as  no  other  candidates  than  Hunter  and  McLevy  were  pro- 
posed, it  is  to  be  assumed  that  Ashley  virtually  retired  and  was 
re-elected* 
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It  is  not  very  important,  in  the  view  which  their  Lordships  take 
of  the  case,  whether  iisA%  legally  continued  to  be  a  director  after 
that  meeting  or  not. 

It  was  held  by  the  Fall  Bench  of  the]  Supreme  Court  that  the 
company  could  not,  under  the  provisions  of  sect  39,  Act  No.  228, 
legally  make  a  rule  for  the  continuance  of  directors  in  office 
beyond  the  period  of  a  year,  as  the  Act  required  an  annual  retire- 
ment. Mr.  Justice  Moleaiporth,  however,  appears  to  have  entertained 
a  different  opinion  in  the  case  of  rules  made  before  incorporation. 
He  says : — 

**  A  question  arose  under  sect  39,  Act  228,  in  Barf  eld  Estate 
Gold  Mining  Company  v.  Klingender  (1),  as  to  the  power  of  a 
company  by  rules  before  incorporation  to  enable  their  directors  to* 
hold  office  until  their  successors  were  appointed,  although  that 
time  might  exceed  a  year,  and  the  Court,  having  regard  to  the 
words  of  the  section,  'rules  for  the  election,  removal,  and  annual 
retirement  of  some  or  all  of  the  directors,'  held^that  there  waa 
no  such  power.  As  to  the  Garden  GvUy  Company y  its  rules  were 
assented  to  before  incorporation,  and  a  reference  to  its  rules  was 
contained  in  the  application  for  registration,  so  that,  according  U> 
my  opinion,  a  rule  for  the  continuance  of  directors  to  hold  office 
for  more  than  a  year,  if  no  successors  were  appointed,  would  be 
valid ;  but  I  should  consider  myself  bound  by  the  case  of  Barf  old 
Estate  V.  Klingender.  It  is  unnecessary  to  discuss  the  points  in 
which  the  full  Court  differed  froin  me  as  to  the  construction  of 
the  rules  of  the  Garden  ChuUy  Company  in  Schmidt  v.  Garden 
Gvlly  Company  (2).  Upon  the  following  points  we  were  agreed, 
that  there  must  be  properly  appointed  directors  to  make  a  call,, 
and  also  to  declare  a  forfeiture,  and  also  that  the  election  of  five 
directors,  a  full  board,  at  a  quarterly  meeting,  April  14, 1869, 
was  invalid  under  the  rules.  The  rules  contained  no  provision  for 
their  electing  five;  and  I  would  say  that  those,  if  any,  who  legally 
held  office  before  that  election,  taking  as  under  the  election,  could 
not  be  deemed  to  act  under  their  former  title,  but  the  full  Court  said^ 
as  to  the  argument,  that  it  was  competent  to  any  general  meeting^ 
to  elect  a  full  board  if  there  was  no  board  in  existence :  *  We  do 
not  mean  to  say  that  the  general  meeting  in  question  could  not 

(I)  6  W.  W.  &  A'B.  23.  (2)  4  AustraUan  Jurist,  pp.  03, 137. 
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have  elected  a  fall  board  if  proper  notice  had  been  given  of  the 
intention  to  do  so/  Now  in  this  case  there  is  evidence  which  was 
not  in  Sehmidfs  Case,  that  an  adyertisement  was  inserted  in  the 
Beniiffo  Advertiser,  8th,  10th,  and  13th  April,  that  the  half- 
yearly  general  meeting  of  shareholders  woold  be  held  at  the 
o£Bce  on  the  14th,  for  the  purpose  of  receiving  report  and  balance 
sheet,  electing  a  full  board  of  directors,  and  for  general  business, 
and  it  has  been  argued  that  this  might  be  a  proper  notice  according 
to  the  Tiew  of  the  full  Court  I  think  that  where  all  directors  de 
fado  are  not  legally  appointed,  there  must  be  necessarily  some 
way  for  a  company  to  supply  the  defect,  and  that  I  think  might  be 
an  extraordinary  meeting  convened  under  Act  228,  sect  23,  that 
is,  by  fourteen  days'  notice,  advertised  in  town  and  country  news- 
papers, or  by  a  quarterly  meeting  regularly  convened,  and  having 
express  notice  of  the  object  under  the  8th  rule  of  the  company, 
which  requires  the  giving  of  due  notice  under  Act  228,  that  is, 
the  same  as  is  provided  for  an  extraordinary  meeting  under  it." 

If  the  decision  of  the  fall  bench  in  the  Barfoid  SsUUe '  Case 
was  correct,  the  five  directors  appointed  in  January,  1867,  ceased 
to  exist  in  January,  1868^  in  which  month  they  ought  to  have 
retired,  and  a  new  election  to  have  taken  place.  But  assuming; 
without  expressing  any  opinion  upon  the  subject,  that  Rule  17 
was  valid,  and  that  the  company  had  power  to  provide  for  the 
I'etirement  of  some  of  the  directors  at  the  general  meetings  to  be 
held  in  April  and  October  respectively,  and  to  declare  that  in  the 
event  of  any  general  meetings  not  being  held,  the  directors  who 
ought  to  have  retired  at  such  meeting  should  continue  in  office, 
and  in  all  respects  be  considered  as  re-elected;  assuming,  also, 
that  by  virtue  of  what  took  place  at  the  meeting  of  the  11th  of 
April,  1867,  Messrs.  Ladams,  Bruce,  Ashley,  Hunter,  and  McLevy 
then  constituted  a  legal  board  of  directors,  the  question  is.  Did 
•Messrs.  Hunter,  Bruce,  and  Ashley,  who  declared  the  forfeiture  at 
the  meeting  held  on  the  18th  of  June,  18C9,attbat  time  constitute 
a  valid  board  ? 

Of  those  three.  Hunter,  it  must  be  borne  in  mind,  had '  been 
dected  at  the  meeting  of  the  11th  of  April,  1867,  expressly  "/or 
^  next  six  months,"  and  AshJey  had  continued  to  act  as  director, 
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J.  0.       as  already  pointed  out,  without  having  expressly  retired  or  heen 
1875       re-elected  at  the  meeting  of  the  11th  of  April,  1867. 
Garden         No  general  meeting  was  held  between  the  11th  of  April,  1867, 

u^toL      *^^  *^®  ^*^^  ^^  ^P"^'  ^^^^-    ^^  ^®  ®*^'  ^°*^'  ^^  ^^^  ^y^  ^^ 
Quartz      April,  1869,  an  advertisement  was  published  in  the  Bendigo  Adver- 

Co^rANT     iiser,  stating  that  the  half-yearly  general  meeting  of  shareholders 

MoUsTER.    would  be  held  on  Wednesday,  the  14th  of  April,  1869,  for  ihe 

purpose  of  deeting  a  fvU  hoard  of  directors^  and  for  general 

business ;  and  at  tbiat  meeting  a  full  board,  consisting  of  Messrs. 

BruoSf  Olover,  SunteVy  Aahlejf,  and  Wormald  were  elected. 

The  entry  is  as  follows : — 

**  Company's  Office,  14th  April,  1869. 
'*  General  Meeting  of  Shareholders. 

**  Present : — ^Mr.  Bruce  in  the  Chair,  Messrs.  Hunter,  Ashley, 
Femley,  PhUippi,  Pay,  Saunders,  and  Schumacher. 

**  The  minutes  of  meetings  of  14th  January,  1867,  11th  April, 
1867,  and  of  special  meeting  of  23rd  October,  1868,  were  read, 
and  on  the  motion  of  Mr.  Hunter,  seconded  by  Mr.  AMey,  were 
confirmed. 

''The  meeting  then  proceeded  to  the  election  of  a  full  board  of 
directors,  when  the  following  gentlemen  were  nominated :  Messrs. 
Bruce,  Ol&ver,  Hunter,  Ashley,  and  Wormald. 

**  There  being  no  other  candidate,  it  was  moved  by  Mr.  Connelly, 
seconded  by  Mr.  Schumacher,  that  the  above-named  gentlemen  be 
appointed  directors.    Carried. 

''  The  chairman  then  declared  Messrs.  Bruce,  Qhver,  Hunter, 
AMey,  and  Wormald,  duly  elected  directors  of  the  company. 

''Moved  by  Mr.  OonneUy,  seconded  by  Mr.  Schumadier,  that 
the  matter  of  forfeiture  of  shares  be  left  in  the  hands  of  the  direc- 
tors to  do  as  they  may  think  fit.    Carried. 

"  That  resolution  was  confirmed  on  the  14th  October,  1869." 

It  is  clear  that,  according  to  Rule  17,  the  election  of  a  fresh' 
board  of  directors  was  not  the  proper  or  ordinary  business  to  be 
held  at  the  general  quarterly  meetings  in  April  or  October. 
That  was  the  proper  business  for  the  general  meetings  in  January 
and  July.  The  proper  business  for  the  April  and  October  meet- 
ings was  the  retirement  of  the  three  directors  who  received  the 
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lowest  number  of  votes  at  the  January  and  July  meetings  respec-       J.  C. 
tively,  and  the  election  of  others  in  their  place.     If  the  fiye       1875 
persons  who  were  directors  on  the  11th  of  April,  1867,  are  to  be     oumn 
deemed  to  hare  been  re-elected  prior  to  the  meeting  of  the  14th      UMmro 
of  April,  1869,  they  must,  according  to  Bule  17,  be  deemed  to      Quabtz 
bare  been  re-elected  at  a  general  meeting  in  January,  1869,  for     cJompakt 
they  ought  to  have  retired  at  that  meeting  if  it  had  been  held ;    hoLuteb. 
and  in  that  case,  if  they  had  been  re-elected,  the  three  who  had       '~^ 
received  the  lowest  number  of  votes  (and  which  were  those  three 
it  is  impossible  to  say)  ought  to  have  retired  at  the  meeting  of  the 
14thof  April,  1869. 

It  would  be  a  strong  measure  under  any  circumstances  to  hold 
that  Hunter^  who  in  April  1867  was  in  express  terms  elected  for 
six  mafUhs  only^  continued  in  ofiSce  for  two  years.  Sut  the  adver^ 
tisement  for  the  meeting  in  April,  1869,  was  express  that  the 
meeting  would  be  held  for  the  election  of  a  fvJl  hoard  of  directors, 
and  at  that  meeting  a  lull  board  was  elected. 

Their  Lordships  cannot  treat  the  proceedings  at  the  meeting  of 
the  14th  of  April,  1869,  as  having  any  other  operation  than  that 
of  an  election  of  a  full  board  of  five  directors.  They  concur  in  the 
opinion  expressed  by  Mr.  Justice  MoUiworih,  that  those,  if  any,  of 
the  five  directors  who  before  that  election  legally  held  ofi&oe,  could 
not,  after  that  election,  act  under  their  former  title.  The  election 
of  a  foil  board  necessarily  involved  the  retirement  of  those,  if  any, 
irho,  up  to  that  time,  legally  held  the  office  of  director. 

If  the  meeting  of  the  14th  of  April,  1869,  is  to  be  considered  as 
an  extraordinary  meeting,  fourteen  days'  notice  of  the  meeting,  and 
of  the  nature  of  the  business  to  be  transacted  at  it  was  necessary, 
and  ought  to  have  been  published  according  to  the  provisions  of 
section  23  of  Act  No.  228.  If  it  is  to  be  considered  as  the  quar- 
terly general  meeting  directed  by  Bule  8  to  be  held  in  the  month 
of  April,  a  similar  notice  was  necessary  under  the  provisions  of 
•  that  rule  and  of  section  23,  Act  No.  228  above  quoted,  especially 
as  the  business  of  electing  a  full  board  of  directors  was  not  any 
part  of  the  business  of  a  meeting  held  in  the  month  of  ApriL 

In  any  view,  the  meeting  of  the  14th  of  April,  1869,  was  held 
vithoat  due  notice  of  the  meeting  and  of  the  business  to  be  trans* 
acted  thereat ;  and  their  Lordships  are  of  opinion  that  the  election 
of  a  foil  board  of  directors  at  that  meeting,  upon  which  the  Defen- 
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J.  0.       dants  relied  in  their  answer,  was  invalid,  and  that  the  persons  so 

1875        elected  had  no  power  to  declare  a  forfeiture.    The  forfeiture  of  the 

i^uoMSK     18th  of  Jane,  1869,  was  consequently  invalid,  whether  Rule  17  was 

UhSkd     *  ^^^^^  '°^®  ^'  ^^^  *  ^^^  ^  **  ^^  invalid.  Hunter,  Bruce,  and  Ashley 

QuAETz      ceased  to  be  directors  after  one  year  from  the  date  of  their  appoint- 

(  Want    ments..   Such  forfeiture  was,  therefore,  properly  declared  void  by 

Moiirn'EB.    ^^  decree  of  the  8th  of  October,  1874,  from  which  this  appeal  is 

—       preferred. 

It  was  contended  at  the  Bar,  on  behalf  of  the  Appellants,  that 
the  Colonial  Act,  No.  354,  passed  on  the  29th  of  December,  1869, 
rendered  all  forfeitures  valid.  The  object  of  that  Act  was  to  autho- 
rize any  company,  registered  under  Act  No.  228  to  make  rules 
in  the  manner  pointed  out  by  the  39th  section,  for  the  forfeiture  of 
shares,  and  to  declare  that  any  such  company  should  be  deemed  to 
have  had  such  power.  Section  2  rendered  valid  all  forfeitures  of 
shares  made  in  conformity  with  such  rules  which  would  have  been 
valid  if  the  company  at  the  time  of  declaring  such  forfeitures  had 
had  the  power  under  any  rules  of  declaring  forfeitures;  and 
section  4  expressly  enacted  that  nothing  theretofore  contained 
should  be  deemed  to  confer  upon  any  person  any  right  or  remedy 
which  he  would  not  have  possessed,  if  the  power  to  make  rules  for 
the  forfeiture  of  shares  had  been  contained  in  the  said  first-men- 
tioned Act 

It  is  perfectly  clear  that  a  declaration  of  forfeiture  invalid 
under  the  rules  of  the  company  was  not  rendered  valid  by  that 
Act* 

It  was  further  contended  that,  by  virtue  of  Bule  10,  the  resolu- 
tion passed  at  the  meeting  of  directors  of  the  18th  of  June,  1869, 
by  which  the  shares  were  declared  forfeited,  could  not  be  im- 
peached upon  any  ground ;  but  that  rule  applied  to  meetings  of 
shareholders,  and  not  to  meetings  of  the  directors,  or  to  resolutions 
passed  at  a  meeting  of  directors;  and  it  is  evident  that  such  rule 
could  not  have  been  and  was  not  intended  to  extend  to  resolutions 
passed  at  invalid  meetings,  or  to  resolutions  which  were  uUra  vtres. 
If  it  could  by  possibility  apply  to  such  meetings,  it  would  itself  be 
uUra  vires  as  enabling  the  directors  to  violate  the  provisions  of 
Act  No.  228. 

The  case  was  aigued  very  elaborately  and  with  great  ability  on 
both  sides.    Two  points  were  raised  on  behalf  of  the  Appellants 
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which  do  not  i^ppear  to  have  been  eyen  suggested  in  the  Court 
below.  They  were  certainly  not  set  up  by  the  answer,  or  even 
Averted  to  by  the  Court  in  the  judgment  or  in  the  decree. 

They  are,  1st,  That  the  Plaintiff's  shares  were  forfeited  by  a 
resolution  of  a  board  of  directors  on  the  23rd  of  August,  1867. 

2ndly.  That  the  conduct  of  the  Plaintiff  amounted  to  a  waiver 
or  abandonment  of  his  shares,  and  precluded  him  from  contending 
4hat  they  had  not  been  forfeited,  or  that  he  continued  to  be  the 
proprietor  of  them. 

It  appears  that  on  the  26th  of  July,  1867,  an  extraordinary 
meeting  of  shareholders  was  advertised  for  the  purpose,  amongst 
-other  things,  of  considering  what  action  was  best  to  be  taken  with 
de&ulting  shareholders ;  that  on  the  16th  of  August  in  that  year 
an  extraordinary  meeting  was  held,  at  which  the  Plaintiff  was 
present  by  proxy,  and  that  it  was  there  proposed  and  carried 
nnanimonaly  that  the  directors  should  be,  and  word  thereby 
empowered  to  forfeit  any  shares  ou  which  calls  were  owing  within 
foorteen  days  from  that  date,  if  they  should  deem  the  same  advis- 
able; and  that  at  a  meeting  of  directors  held  on  the  23rd  of 
Angust,  1867,  it  was  proposed  and  carried  that,  in  accordance  with 
the  resolntion  passed  at  the  meeting  of  the  16th  of  August,  the 
shares  of  the  Plaintiff  and  of  certain  other  specified  shareholders 
should  be  and  were  thereby  declared  forfeited  for  non-payment  of 
calls,  and  that  their  interest  in  the  company  should  cease.  It  was 
contended  on  behalf  of  the  Plaintiff  that,  as  by  Bule  30,  it  was 
provided  that  no  forfeiture  should  be  declared  until  seven  days' 
Qotioe  should  have  been  given  to  the  defaulting  shareholder  by 
advertisement  to  be  published,  as  therein  mentioned,  of  the  inten- 
tion of  the  directors  to  forfeit  such  shares,  an  advertisement  of  the 
intention  to  forfeit  the  shares  ought  to  have  been  issued  before  the 
forfeiture  was  declared :  on  the  other  hand,  the  Defendants  con- 
tended that  no  such  advertisement  was  necessary,  ^at  least  so  far 
as  the  Plaintiff's  shares  were  concerned,  inasmuch  as  he  was 
present  by  proxy  at  the  meeting  at  which  power  was  given  to  the 
directors.  It  is  clear,  however,  that  the  meeting  neither  gave  nor 
intended  to  give  power  to  the  directors  to  forfeit  shares  in  a 
manner  contrary  to  the  express  provisions  of  the  rules,  and  that 
the  meeting  had  no  power  to  do  so.  It  was  not  the  intention  of 
^e  Plaintiff,  voting  by  proxy,  or  of  the  other  shareholders  present. 


J.C. 

1875 


Gasden 

GULLT 
UsriTKD 

Quartz 
MnriHO 

COXPAIIT 

V. 
McLlSTEB. 


56 


HOUSE  OP  LOBDS 


[^^OL.L 


J.  C. 
1875 

Oabdev 
GrtLT 

"DXITBD 
QrARK 

Mniiyo 
CoMi'A3nr 

V, 

MoLiffrKB. 


that  the  PlaintifTs  shares,  or  those  of  any  other  shareholders 
present,  shonld  be  forfeited  in  a  manner  different  from  that  which 
wonid  be  binding  upon  other  shareholders  who  were  not  present; 
and  their  Lordships  are  of  opinion  that,  notwithstanding  the  reso- 
lution passed  at  the  meeting  of  the  16th  of  Angost,  every  share- 
holder, including  those  present  at  that  meeting,  was  entitled 
under  Bule  80  to  seven  days'  notice  to  enable  him  to  pay  his  calls 
before  a  forfeiture  of  his  shares  could  be  declared ;  and  that  the- 
forfeiture  declared  on  the  23rd  of  August,  1867,  was  invalid. 

As  to  the  second  point,  it  appears  that  at  a  meeting,  held  on 
the  21st  of  May,  1869,  at  which  Messrs.  Hwiter^  Bruee,  AMey,  and* 
Wormald  were  present  and  acted  as  directors,  and  upon  whose,  or 
some  of  whose,  proceedings  the  Appellants  relied,  both  in  their 
answer  and  at  the  hearing  in  the  Court  below,  it  was  stated  by  the* 
manager  that  the  forfeiture  of  the  shares  already  made,  alluding  to 
the  forfeiture  of  the  23rd  of  August,  1867,  was  not  legal,  inasmuch 
as  the  clause  in  the  company's  deed  requiring  the  shares  to  be 
advertised  had  not  been  complied  with,  whereupon  it  was  moved* 
and  carried  that  the  manager  should  be  instructed  to  advertise  the 
forfeiture  of  all  shares  on  which  the  shilling  call  (that  is  the  fiftb 
call)  had  not  been  paid,  unless  the  same  and  all  back  calls  should 
be  paid  within  twelve  days  from  the  date  of  the  advertisement;, 
that  an  advertisement  was  accordingly  published  on  the  28th,  29th^ 
and  30th  of  May,  1869,  stating  that,  amongst  others,  the  PlaintiflTs 
shares  would  be  forfeited,  unless  the  calls  were  paid  within  twelve 
days  from  that  date. 

It  is  clear  that  as  late  as  the  30th  of  May,  1869,  it  was  con- 
sidered by  the  manager  and  by  a  board  of  persons  acting  aa 
directors,  upon  whose  acts  the  company  rested  their  case,  that  the 
Plaintiff's  shares  had  not  been  legaUy  forfeited,  and  that  twelve- 
days  were  given  him  to  pay  his  calls.  Up  to  that  time,  therefore, 
he  cannot  be  treated  by  the  Appellants  as  having  abandoned  his- 
shares,  or  as  having  done  anything  to  preclude  himself  from  con-- 
tending  that  they  had  not  been  forfeited,  and  that  he  was  not  the- 
legal  proprietor  of  them. 

There  is  no  evidence  su£Bcient  to  induce  their  Lordships  to  holdt 
that  the  conduct  of  the  Plaintiff  did  amount  to  an  abandonment  of 
lus  shares,  or  of  his  interest  therein,  or  estop  him  from  averring* 
that  he  continued  to  be  the  proprietor  of  them.    There  certainly 


VOL.  L] 


AND  PRRT  COUNCIL. 


57 


is  no  evidence  to  justify  such  a  conclusion  with  regard  to  his  con- 
duct subsequent  to  the  advertisement  of  the  30th  of  May,  1869. 
In  this  case,  as  in  that  of  Preniergad  v.  Turton  (1),  the  Plaintiff's 
interest  was  executed.  In  other  words,  he  had  a  legal  interest  in 
his  shares,  and  did  not  require  a  declaration  of  trust  or  the  assist- 
ance of  a  Court  of  Equity  to  create  in  him  an  interest  in  them. 
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relief:  Clark  and  Chapman  v.  Hart  (2).    It  was  upon  the  ground       

of  abandonment,  and  not  upon  that  of  mere  laches,  that  Prmder^ 

gad  v.  Twrion  (1)  was  decided.    In  March,  1870,  the  Plaintiff 

claimed  his  shares,  and  tendered  the  amount  of  his  calls.    The 

delay  after  that  date  in  filing  his  bill  was  not  evidence  from  which 

a  waiver  or  abandonment  of  his  right  can  be  fairly  inferred. 

There  was  some  evidence  as  to  statements  having  been  made 
by  the  Bespondent  to  the  effect  that  he  would  allow  his  shares  to 
be  forfeited,  as  he  could  buy  them  for  less  than  his  calls  *;  that  the 
company  might  forfeit  them,  and  that  he  did  not  see  why  they 
did  not,  and  the  like.  The  Bespondent  denied  that  he  ever  made 
the  statements  imputed  to  him.  The  Court  below  expressed  no 
opinion  upon  that  part  of  the  case ;  nor  was  it  necessary,  as  the 
point  of  abandonment,  or  estoppel,  was  not  set  up  by  the  answer ; 
nor,  so  far  as  it  appears,  at  the  hearing  in  that  Court  Besides, 
the  conversations  in  which  the  Plaintiff  is  alleged  to  have  made 
those  statements  were  long  prior  to  the  30th  of  May,  1869,  when 
the  advertisement  appeared  giving  the  Plaintiff  twelve  days  to 
pay  his  calls. 

Their  Lordships  are  not  disposed  to  hold  parties  too  strictly  to 
their  pleadings  in  the  Lower  Courts;  but  they  consider  that  it 
would  be  an  act  of  great  injustice  to  allow  defences  to  be  set  up  in 
appeal  which  have  not  been  suggested  or  alluded  to  in  the  plead- 
ings, or  called  to  the  attention  of  the  Courts  below.  They  do  not, 
therefore,  wish  it  to  understood  that  by  hearing  the  learned 
Counsel  for  the  Appellant,  and  by  expressing  an  opinion  upon 
points  which  were  not  raised  in  the  Court  below,  they  would  have 
felt  themselves  justified  in  reversing  the  decision  of  the  Court 
below,  if  they  had  considered  that  the  points  thus  raised  consti- 
tuted a  defence  to  the  Plaintiff's  claim. 


(1)  I  Y.  &  C.  Ch.  98. 


(2)  6  H.  L.  C.  633. 
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Upon  the  whole,  their  Lordships  are  of  opinion  that  the  judg- 
ment and  decree  of  the  Supreme  Court  were  correct;  and  they 
willy  therefore,  humbly  advise  Her  Majesty  to  affirm  them,  and 
to  dismiss  this  appeal  with  costs. 

Solicitors  for  the  Appellant :   Valpy  &  Chaplin. 
Solicitors  for  the  Bespondent :  Gamlen  dt  Son. 


[PRIVY  COUNCIL.] 
J.  c.»      WALTER  TURNBULL  and  Others     . 

1875  AND 

Decries.    THE  OWNERS  OF  THE  SHIP  "STRATH 
NAVER/'  HBR  Cargo  and  FRBiaHT   . 


Plaintiffs: 


PHO 


Defendants. 


THE  "  STRATHNAVER." 


ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  OF 
NEW  ZEALAND. 

Salvage-^  Toufage  Services — Arrest  of  Ship — Demurrage, 

In  a  salvage  suit  promoted  in  respect  of  certain  services  whereby  the 
Defendant's  vessel,  which  at  the  time  snch  services  were  rendered  was  in 
neither  actual  nor  imminent  probable  danger,  had  been  safely  towed  into 
port: — 

Heild,  that  such  services  must  be  regarded  as  towage,  and  not  as  salvage 
services.  No  tender  of  the  amount  thereof  having  been  made,  such  amount 
could  not  be  recovered  in  a  salvage  suit. ' 

The  CharhUe  (1)  approved. 

No  claim  for  demurrage  or  detention  of  a  ship  under  warrant  of  arrest 
issued  by  the  unsuccessful  promoters  of  a  salvage  suit  can  be  allowed  in  the 
absence  oi  mala  fides  or  malicious  negligence. 

The  Evangelismos  (2)  approved. 

IHIS  was  an  appeal  from  two  decrees  of  the  3rd  of  December, 
1874,  and  the  11th  of  December,  1874,  respectively,  of  the  Judge 

•  Prumt ;— Sib  R.  J.  Phillimobb,  Sib  MoNTAauB  E.  Smith,  and  Sib  Robbbt 
i\  Colli  KB. 


(1)  3  W.  Rob.  68. 


(2)  12  Moo.  P.  C.  352 :  Swabey,  378. 
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of  the  Vice-Admiralty  Court  of  New  Zealand,  in  a  cause  of  salvage  J.  c. 
promoted  in  that  Court  by  the  Appellants  as  the  owner,  master,  and  1875 
erew  of  the  steamship  Storm  Bird  against  the  ship  StrcUhnaver,  rp^^ 
her  cargo  and  freight,  for  the  recovery  of  salvage  in  respect  of 
certain  services  whereby  the  ship  had  been  safely  towed  to  the 
Fort  of  WeUingUm.  By  the  former  decree  the  Judge  pronounced 
that  under  the  circumstances  appearing  in  the  suit,  and  which  are 
safficiently  set  forth  in  the  judgment  of  their  Lordships,  no  salvage 
sendee  had  been  performed  by  the  Appellants ;  and  the  Bespon- 
dents  not  having  tendered  payment  as  for  towage  services  the 
Jadge  refused  to  decree  such  payment  in  this  suit  to  the  Appel- 
lants, whom  he  condemned  in  costs,  dismissing  the  ship,  cargo, 
and  freight,  and  the  owners  thereof  respectively,  from  all  further 
observance  of  justice  in  the  cause.  By  the  latter  decree  the  said 
Judge  pronounced  that  the  Respondents  (the  owners  of  the  ship) 
were  entitled  to  recover  £600  for  the  demurrage  and  detention 
of  the  ship  under  the  warrant  of  arrest  issued  by  the  Appellants 
in  the  cause,  which  warrant  had  been  executed  on  the  12th  of 
September,  1874. 

Dr.  Deane^  Q^C,  and  Mr.  WAster,  for  the  Appellants,  contended 
that  the  evidence  shewed  the  StrcUhnaver  and  her  cargo  to  have 
been  in  a  position  of  considerable  danger,  from  which  they  were 
rescued  by  the  services  of  the  Appellants ;  that  such  services  in- 
volved a  deviation  from  her  voyage  by  the  Storm  Bird,  delay,  and 
serions  risk,  and  must  be  regarded  as  in  the  nature  of  salvage 
services.  Further,  that,  notwithstanding  that  no  tender  had  been 
made  by  the  Bespondents  on  account  of  towage  services,  yet  the 
Appellants  were,  nevertheless,  entitled  to  a  decree  at  any  rate  for 
towage,  if  the  evidence  did  not  establish  a  right  to  salvage  re- 
muneration. They  also  contended  that  the  Court  below  had  no 
jorisdiction  to  decree  demurrage  to  be  due  from  the  Appellants; 
and  that  no  such  damages  were  sustained  or  recoverable. 

Ur.  Cohen,  Q.C.,  and  Mr.  E.  0.  Chrhonj  for  the  Bespondents,  con- 
tended that  the  evidence  shewed  that  in  whatever  peril  the  Strath' 
naver  had  at  one  time  been  placed  or  atk>ut  to  be  placed,  she  had 
been  rescued  therefrom  by  the  orders  of  her  own  pilot,  and  before 
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J  Q  the  Storm  Bird  came  up;  that  the  services  solicited  were  towage 
1875  services,  and  the  Appellants  were  not  in  law  or  in  fact  engaged  aa 
^^  salvors ;  and  the  Coart  had  no  power  to  decree  payment  of  towage 
fA^i^"  services  in  a  salvage  suit,  no  tender  of  such  payment  having  been 
made.    They  supported  the  decree  as  to  demurrage. 

The  cases  cited  were  The  Evanffdismas  (1);  Mitchell  v.  Jenkins  (2) : 
Davies  v.  Jenkins  (3).  [Sib  Bobebt  Phillimobe  referred  to  The 
Harbinger  (4),  where  a  tender  of  the  usual  amount  for  towage 
services  was  affirmed  in  a  cause  for  salvage,  the  Court  holding 
that  the  services  rendered  did  not  amount  to  salvage  services.] 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Bobebt  Phillimobe  : — 

Tliis  is  an  appeal  from  a  decree  of  the  Deputy  Judge  of  the 
Vice-Admiralty  Court  of  New  Zealand,  in  a  case  of  salvage  pro- 
moted by  the  Appellants,  the  owner,  master,  and  crew  of  the 
steam-ship  Storm  Bird,  against  the  ship  Strathnaver,  her  cargo  and 
freight,  for  recovery  of  salvage  in  respect  of  certain  services  ren- 
dered to  the  ship,  her  cargo,  and  freight 

It  is  hardly  necessary  that  their  Lordships  should  repeat  what 
they  have  often  had  occasion  to  say  with  regard  to  cases  of  this 
description,  namely,  that  where  fSstcts  have  been  established  by  oral 
testimony  before  the  Court  below,  and  the  Court  has  maturely 
deliberated,  and  formed  its  opinion  as  to  the  credence  due  to  the 
witnesses  on  the  one  side  and  the  other,  this  Court  rarely  inter- 
feres with  such  a  finding  on  the  part  of  the  Judge,  and  neyer 
unless  there  has  been  a  manifest  miscarriage  of  justice. 

It  appears  that  at  about  a  quarter  past  eight  p.m.,  on  Monday, 
the  31st  of  August,  last  year,  the  steam-ship  Storm  Bird,  of 
68  tons  register,  manned  by  a  crew  of  twelve  hands,  was  coming 
out  of  the  harbour  of  Port  Nicholson,  New  Zealand,  on  a  voyage 
from  Wellington  to  a  place  called  Wanganui,  with  a  cargo  and 
seventy  passengers.  The  Strathnaver  was  a  wooden  ship  of  1017 
tons,  a  sailing  vessel  with  a  cargo  and  391  emigrants.  She  was 
entering  the  harbour  at  the  time  the  other  vessel  was  going  out. 
The  captain  of  the  Storm  Bird  says :  ^  When  abreast  of  the  Steeple 

(1)  12  Moo.  P.  C.  352 ;  Swabey,  378.  (3)  11  M.  &  W.  755. 

C2)  5  B.  A:  Ad,  594.  (4)  16  Jur.  729. 
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Bode " — ^the  exact  position  has  been  much  considered  in  the  course       J.  C. 

of  this  debate,  and  is  some  way  up  the  entrance  of  the  harbour, —       1875 

^*  my  attention  was  drawn  by  the  chief  officer  to  signals,  blue  lights        the 

and  rockets,  bearing  from  us  S.S.W.,  coming^  as  from  the  direction 

of  Chaffer's  Passage,  and  to  the  S.  and  W.  of  BarretPs  Reef.    I 

took  my  glasses  and  went  on  the  bridge  and  saw  the  loom  of  a 

large  vessel;  I  likewise  saw  a  green  light    Nearing  the  heads 

opposite  Barretts  Beef  I  made  it  out  to  be  a  ship.    I  was  then 

abont  100  yards  N.  of  the  (hUer  Bock    We  were  on  a  straight 

coarse.      The  green  light  of  the  ship  was  almost  south,  about 

two  and  a  half  points  before  our  starboard  beam  to  the  S.W. 

of  the  Outer  Bodk    I  considered  the  vessel  was  running  into 

danger  by  going  into  Clhaffer*s  Passoffe.    I  burned  a  blue  light ; 

my  object  was  to  indicate  the  position  of  the  safe  channel.    At  the 

same  time  I  steamed  with  all  haste  towards  the  ship,  about  eight 

miles  an  hour*    It  was  just  as  we  were  abreast  the  Outer  Bock, 

about  150  feet  off,  that  I  put  on  steam  and  altered  course  to  S. 

and  W.    I  could  not  see  the  green  [light  except  when  she  rolled. 

I  steamed  towards  her  bows."    Then  he  says:  ''She  was  inside 

a  Ime  drawn  from  Penearron  Head  to  end  of  the  West  Ledge  Beef 

heading  towards  the  old  pilot  station,  about  two  cables  length  from 

the  part  of  the  West  Ledge  nearest  to  the  Outer  Bock  of  Barrett's 

Beef    He  goes  on  to  say,  what  is  admitted,  that  the  wind  was  very 

light  from  the  south-east.    He  then  says,  when  he  came  upio  the 

bows  of  the  vessel  he  thought  it  unsafe  to  go  round  her  bows ; 

that  he  steamed  under  her  stem  and  came  up  again  a  second  time, 

and  then,  when  he  got  astern  of  the  ship,  he  stopped  his  engine 

and  called  out  "  port  your  helm  ;"  that  he  was  barely  fifty  yards 

from  her  stem,  and  he  repeated  the  words  three  or  four  times, 

^port  your  helm  ;  steer  for  the  light;  you  are  mnning  on  a  reef." 

There  is  no  doubt  that  when  the  Storm  Bird  came  up  the  pilot 

was  on  board. 

Now  it  will  be  proper  to  refer  to  the  evidence  of  the  pilot  of 
the  Sirathnaver,  and  to  shewwhat  his  account  of  the  position  of 
the  vessel  at  this  time  is.  The  pilot  first  gives  an  account  of  where 
he  was.  He  says :  '*  When  I  first  got  alongside,  she  was  from 
half  to  three-quarters  of  a  mile  from  the  Outer  Bock  of  Barretfs 
Beef  nearly  due  south.    The  red  light  of  Somes  Island  was  open 
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J.  C.        all  the  time."     A  little  lower  down  he  says :  "  I  said  from  the 
187S        boat  ^  port  your  helm/  after  that  I  had  been  a  minute  or  two  along- 
The        side.    I  did  not  see  any  reason  at  that  time  for  being  extremely 
'^rm^     expeditions.    The  proper  course  was  to  get  the  vessel  into  the 
' —        white  light.    The  steamer  gained  on  us,  but  not  much.    We 
pulled  our  boat  four  and  a  half  to  five  knots.    We  arrived  at  the 
ship  before  the  steamer.''    That  is  an  undoubted  fact  in  the  case. 
'^  After  I  got  on  deck,  I  braced  the  yards  up^  and  set  the  upper 
mizen  topsaU,  and  loosed  the  main  top-gallant  sail.     It  was 
sheeted  home,  but  am  not  positive  whether  it  was  hoisted  up. 
When  the  steamer  came  the  first  time  she  came  from  the  direc- 
tion of  the  lighthouse  at  right  angles  to  us,  and  as  she  passed  I 
heard  Captain  Doile  singing  out '  port'    I  recognised  his  voice.  I 
said,*  all  right.'" 

Now  their  Lordships  are  of  opinion  upon  an  examination  of  the 
evidence  with  regard  to  the  situation  of  the  Sirathnavery  that  at 
this  time  it  is  dear  that  she  was  not  heading  up  channel  as  she 
ought  to  have  been,  but,  owing  to  the  ignorance  of  the  captain  as 
to  the  charts  she  was  crossing  the  mouths  of  both  the  channels,  so 
to  speak,  and  she  was  to  the  south  of  the  Outer  Boek  about  three- 
quarters  of  a  mile  to  the  southward.  There  is  no  dispute  as  to 
the  fact  that  the  pilot  gave  these  orders,  or  that  he  was  on  board 
the  vessel  before  the  steamer  came  up. 

It  appears  to  their  Lordships  that  the  evidence  upon  which  the 
learned  Judge  of  the  Court  below  relied  was  perfectly  credible, 
that  these  orders  were  those  which  enabled  the  ship  to  be  rescued 
from  a  situation  of  danger, — or  perhaps,  to  speak  more  accurately, 
of  running  into  great  danger, — because  had  she  continued  her 
course  with  the  wind  as  it  then  was,  blowing  lightly  from  the 
south-east,  there  is  no  doubt  that  she  would  have  ran  upon  the 
West  Ledge;  and  the  first  question  which  is  really  to  be  deter- 
mined in  this  case,  when  we  are  considering  whether  salvage  re- 
muneration is  due  or  whether  the  service  was  simply  one  of  towage, 
is,  whose  advice  or  whose  order  it  was  that  prevented  this  large 
ship  from  mnning  upon  the  Wed  Ledge  Bockf  There  is  no 
reason  to  doubt  that  the  captain  of  the  Storm  Bird  did  what  he 
says  he  did,  namely,  that  he  shouted  out  "  port,"  and  that  he 
burned  a  light  by  way  of  a  signal.    At  the  same  time  there  is 
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eqnally  no  doubt  that  the  pilot  when  he  came  np, — ^the  exact  J.  C. 
time  is  difficult  to  ascertain,  the  learned  Judge  thinks  it  was  a  1875 
short  time,  but  it  was  an  appreciable  time  before  the  arrival  of  the  thb 
Slcrm  J?frd^— he  gave  the  order  from  his  boat,  being  anxious,  no    "^^^™' 

doubt,  that  no  time  should  be  lost  in  order  to  port  the  helm,  and  to       

brace  the  yards  on  the  starboard  tack.  It  was  the  execution  of 
that  order  which,  in  the  opinion  of  the  Court  below — ^and  their 
Lordships  on  the  whole,  see  no  reason  to  differ  from  it,  and  it  is 
also  the  opinion  of  the  nautidd  assessor,  by  whom  their  Lordships 
are  assisted  to  day, — ^it  was  the  execution  of  that  order  which 
rescaed  the  ship  from  running  into  the  danger  which  she  otherwise 
would  have  incurred.  Their  Lordships  therefore  cannot  ascribe 
the  character  of  a  salvor  to  the  steamer,  on  the  ground  that  she  also 
gave  the  advice  which  has  been  mentioned. 

Now  there  is  no  doubt  of  this  fact,  that  when  the  steamer  did 
oome  up  again,  having  crossed  the  stem  of  the  other  ship,  and 
come  up  again  on  her  port  bows,  she  was  engaged  to  take  the 
Tessel  in  tow,  and  the  question  then  arises,  which  has  been  so 
much  contested  in  the  Court  below  and  before  their  Lordships  to- 
day, whether  she  may  be  considered,  in  construction  of  law,  to 
have  been  engaged  as  salvor,  or  to  have  been  engaged  merely 
to  tow. 

Upon  this  point  it  may  be  well  to  refer  to  a  very  clear  and 
precise  statement  of  the  law  by  Dr.  Luahingtan^  in  the  case  of 
The  Princeis  Alice  (1),  in  which  he  says,  '<  without  attempting  any 
definition  which  may  be  universally  applied,  towage  services  may 
be  described  as  the  employment  of  one  vessel  to  expedite  the 
voyage  of  another  when  nothing  more  is  required  than  the  accele- 
rating her  progress."  It  is  contended  on  behalf  of  the  Appellants 
that  something  more  was  required  than  the  acceleration  of  her 
progress,  and  that  she  was  still  in  danger  after  the  pilot  had 
given  the  order  to  port  the  helm,  and  to  brace  the  yards  on  the 
starboard  tack,  and  to  put  the  head  of  the  vessel  exactly  in  the 
opposite  direction  from  what  it  had  been,  and  to  direct  the  course 
of  the  vessel  eastward  instead  of  north-westward  upon  the  rock. 

Now  this  is   a  question  upon  which  the  learned  Judge  had 
(1)  3  W.  Rob.  138. 
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J.o.  a  variety  of  conflictiiig  testimony  before  lum,  and  after  most 
1875  maturely  and  carefally  deliberating  upon  it — and,  it  may  be  ob« 
The  served,  in  passing,  it  would  be  difficult  to  conceive  a  more  accu- 
rate and  careful  note  than  the  learned  Judge  seems  to  have  been 
at  the  pains  of  taking — ^after  mature  deliberation  on  the  subject, 
he  came  to  the  conclusion  that  the  Storm  Bird  was  not  engaged 
as  a  salvor,  but  merely  to  tow  the  vessel.  The  fiEM^ts  stand  in  this 
way ;  they  are  thus  described  in  the  evidence  of  the  pilot.  He 
says:  ''After  the  steamer  passed  she  stopped.  I  thought  she 
was  going  on  her  conrsa  I  had  no  thought  of  taking  a  steamer 
then.  I  then  had  a  conversation  with  the  captain " — ^that  is,  his 
own  captain — "  on  the  propriety  of  getting  a  steamer  to  tow  us, 
not  on  account  of  danger,  but  on  account  of  expedition."  It  may 
be  observed,  in  passing,  that  this  large  vessel  had  a  number  of 
emigrants  on  board,  who  were  naturally  extremely  anxious  to 
arrive  at  the  port.  ''  I  think  the  master  of  the  steamer  might 
have  been  deceived  as  to  the  position  of  our  ship,  because  he  came 
out  on  the  bright  light  and  saw  the  vessel  under  the  red."  In 
the  lighthouse  at  Somes  Island  there  are  three  lights,  a  green 
light,  a  white  light,  and  a  red  light.  The  white  light  is  the  one 
which  should  be  followed;  it  is  the  safe  light  leading  to  the 
central  passage  up  the  main  entrance,  and  which  ought  to  be 
followed.  He  goes  on  to  say :  ''  It  might  have  appeared  to  him 
she  was  more  to  the  west  than  she  was.  I  know  the  position 
exactly  from  pulling  from  the  Older  Rock  to  the  ship.  The  cap- 
tain hesitated  about  taking  the  steamer.  I  told  the  captain  she 
belonged  to  a  respectable  firm.  He  asked  the  name,  and  I  told 
him.  He  said  they  corresponded  with  his  owners  or  consignees. 
Something  to  that  effect  I  then  hailed  the  steamboat."  Now  it 
is  important  to  observe  what  he  says  passed.  ''I  said  ^ Storm 
Bird,  ahoy  T  He  said,  *  What  is  it  ?  I  said,  '  Will  you  give  us 
a  tow  ?*  He  said,  '  Yes.'  I  said,  *  What  will  you  give  us  a  tow 
for  7  He  said, '  Leave  that  to  the  agent,'  or  to  that  effect.  That 
did  not  satisfy  the  captain  till  I  told  him  about  Mr.  TtmibulL  I 
then  said,  *  All  right,  I  will  give  you  a  tow  line.'  I  said,  *  If  you 
will  only  tow  me  inside  the  Steeple  Bock  that  will  do.'  I  do  not 
know  whether  he  heard  or  not." 
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Now  the  eyidence  establishes  both  these  facts,  first,  that  the  J.  C. 
pilot  proposed  to  engage  him  merely  to  tow  the  vessel;  and,  IS75 
secondly,  that  the  captain  of  the  Storm  Bird  never  accepted  the  the 
proposal  a^  a  mere  service  of  towage.    Therefore  the  question    "^^y^' 

most  be  determined  with  reference  to  the  necessity  of  the  ship  at       

this  time,  because  the  captain  not  having  accepted  the  offer  to 
tow,  if  the  vessel  was  in  a  state  of  danger  at  that  time,  and  he 
had  towed  her,  he  would  be  entitled  to  be  considered  as  salvor ; 
but  it  has  been  already  stated  that  the  Court  below  was  satisfied 
that  at  this  time  there  was  no  danger  to  the  vessel.  Their  Lord- 
ships think  they  ought  not  to  disturb  this  decision,  but,  inasmuch 
as  the  learned  Judge  has  used  the  words  **  actual  danger  "  very 
often,  although  probably  it  received  a  restriction  in  his  own  mind 
which  was  not  stated,  it  may  be  useful  to  state  what  is  really  the  / 

law  with  respect  to  services  rendered  to  a  vessel  in  danger  or 
apparent  danger,  the  law  is  laid  down  in  the  case  of  The  Char- 
h(te{l)  by  Dr.  LtuJUngton.  He  says,  ^'It  is  not  necessary,  I 
conceive,  that  the  distress  should  be  actual  or  immediate,  or  that 
the  danger  should  be  imminent  and  absolute."  Their  Lordships 
are  of  opinion  there  was  neither  actual  nor  imminent  probable 
danger  at  the  time  these  services  were  rendered.  The  finding  of 
the  Judge  to  this  effect,  no  doubt,  depended  upon  his  giving 
preference  to  the  witnesses  who  were  produced  on  behalf  of  the 
Bespondents  over  those  who  were  produced  on  behalf  of  the 
Appellants.  If  indeed  the  Judge  had  been  satisfied  that  what 
the  Appellants'  witnesses  asserted  was  true,  namely,  that  the  pilot 
said  to  them,  "  Will  you  tow  her  off  this  reef?"  the  case  would 
haTe  assumed  a  very  different  aspect,  and  it  might  have  been 
fairly  urged  in  that  case  that  what  the  Storm  Bird  did  was  an  act 
of  salvage  and  not  an  act  of  towage.  But  in  the  circumstances 
which  have  been  stated,  the  learned  Judge  came  to  a  different 
conclusion  upon  the  facts  before  him,  and  their  Lordships,  on  the 
whole,  decline  to  set  aside  that  decision.  Therefore,  upon  that 
part  of  the  case,  their  Lordships  will  humbly  recommend  Her 
Majesty  to  affirm  the  judgment. 

There  is  another  portion  of  the  judgment,  by  no  means  imma- 

(1)  3  W.  Rob.  71. 
Vol.  L  S  P 


XAVER." 


66  HOUSE  OP  LORDS  |TOL.L 

J.C.  terial,  to  which  I  must  now  adyert.  It  appears  that  the  learned 
1875  Judge  of  the  Court  below  was  of  opinion  that  he  could  entertain  in 
The  this  case  a  claim  for  demurrage.  The  property  was  yaluable,  and 
'x^R™'  worth  in  aU  about  £40,000.  The  action  I  think  had  been  entered 
for  £12,000.  The  learned  Judge  upon  the  whole  thought  he  was 
justified  in  decreeing  to  the  Bespondents  damage  to  the  amount 
of  £600  in  the  shape  of  demurrage.  Now  it  is  to  be  observed  that 
the  learned  Judge  himself  more  than  once  in  the  course  of  his 
judgment  expressed  his  opinion  that  those  on  board  the  8lom 
Bird,  and  especially  the  captain  of  the  Storm  Bird,  conducted 
themselves  hand  fide  throughout,  and  he  ascribes  no  misconduct 
to  him  of  any  sort  or  kind,  but  simply  an  error  in  judgment  in 
bringing  the  suit.  Now  their  Lordships  think  that  the  learned 
Judge  was  well  founded  in  that  opinion.  In  this  state  of  things 
their  Lordships  are  at  a  loss  to  understand  why  any  damages  at 
all  should  have  been  granted  against  the  Appellants.  The  lavr 
upon  this  was  very  carefully  considered  in  the  decision  in  the  case 
of  The  Evangelismos  (l),by  the  very  eminent  Judge  who  delivered 
their  Lordships'  opinion,  Mr.  PemberUm  Leigh.  In  that  case  *^the 
collision  took  place  at  sea.  The  vessel  causing  the  damage  got 
away.  From  the  appearance  of  a  vessel  in  port  the  owners  of  the 
damaged  vessel  caused  her  to  be  arrested  to  answer  an  action  for 
damages.  The  vessel  seized  was  a  foreign  vessel,  and  in  conse- 
quence of  the  owner  haying  no  funds  in  this  country,  she  was 
detained  for  some  months  before  she  was  released  on  bail.  The 
Flaintifis  failed  to  identify  the  vessel  seized  as  being  the  one 
causing  the  damage,  and  the  Admiralty  Court  dismissed  the  action 
with  costs,  refusing  to  award  damages."  Then  there  was  an  appeal 
to  their  Lordships,  and  Mr.  Peniberton  Leigh  in  delivering  the 
judgment  of  their  Lordships  said:  ''It  is  also  said  that  it  is  the 
established  rule  of  the  Admiralty  Court  where  a  party  brings  an 
action  and  succeeds  in  upholding  it,  that  he  is  entitled,  unless 
there  are  circumstances  to  take  it  out  of  the  ordinary  rule,  to  have 
compensation  for  the  loss  he  has  suffered,  which  in  some  cases  is 
very  inadequate,  but  it  is  the  only  compensation  the  Court  can 
award.  Their  Lordships  think  there  is  no  reason  for  distinguishing 

(1)  12  Moore,  P.  0. 862. 
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this  case  or  giving  damages.  Undoabtedly  there  may  be  cases  ia  J.  0. 
vhich  there  is  either  mala  fides  or  that  erassa  negligentia  which  1875^ 
implies  malice,  which  would  justify  a  Court  of  Admiralty  giving  the 
damages,  as  in  an  action  brought  at  common  law  damages  may  be 
obtained.  In  the  Gonrt  of  Admiralty  the  proceedings  are  however  " 
more  convenient,  because  in  the  action  in  which  the  main  ques- 
tion is  disposed  of,  damages  may  be  awarded."  Their  Lordships 
came  to  the  conclusion,  though  the  case  was  certainly  a  very 
strong  one,  inasmuch  as  the  wrong  vessel  had  been  seized,  that  in 
the  absence  of  proof  of  ^nala  fides  or  malicious  negligence,  they 
ought  not  to  give  damages  against  the  parties  arresting  the 
ship.  It  appears  to  their  Lordships  that  the  general  principles 
of  law  are  correctly  laid  down  in  that  judgment^  and  it  is  their 
intention  to  adhere  to  them.  They  will  therefore  humbly  advise 
Her  Majesty  that  that  part  of  the  learned  Judge's  sentence  be 
reversed. 

Their  Lordships  think  that  inasmuch  as  the  Appellants  have 
succeeded  in  part  of  their  case,  and  as  they  have  appealed  from 
the  whole  judgment,  they  will  follow  the  rule  which  they  have 
usually  adopted  on  these  occasions,  and  leave  both  parties  to  pay 
their  own  costs  of  the  appeal.  But  their  Lordships  think  the 
Appellants  are  entitled  to  have  their  costs  in  the  Court  below 
strictly  confined  to  the  costs  incident  to  the  decree  as  to  demurrage, 
and  that  they  must  pay  the  costs  of  the  salvage  suit  in  the  Court 
below. 

Solicitors  for  the  Appellants :  J.  &  B.  Oole, 

Solicitors  for  the  Respondents :  HoUams,  San,  it  Cofvard. 
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J-  c*         In  the  Matter  of  the  ENDOWED  SCHOOLS  ACT,  1869 ; 

Jon^T.       Jjj    rpHjj    MatTEB    OP    A     SCHEME     FOR    THE    MaNAOBMENT     OF 

ALLEYN'S  COLLEGE  OF  GOD'S  GIFT,  at  DULWICH, 

AND    JFOB    THE    MANAGEMENT   OF  THE   PICTURE  GALLERY 

ENDOWMENT    of    the    Foundation    of   SIR    PETER 
FRANCIS  BOURGEOIS  and  MARGARET  DESENFANS. 

Endovoed  Schools  Act,  1869,  m.  13,  Sd^Vested  Interesi  ofFetitumer-^ 
CompcMation, 

The  Appellant,  as  Master  of  AlleyrCs  College  of  God's  Oift,  at  Dulwiclf, 
held  an  office  created  and  defined,  hoth  as  to  its  value  and  duties,  by  20  & 
21  Vict.  c.  84.  The  Act  provided  for  his  dismissal  from  office  by  a  certain 
majority  at  a  meeting  constituted  and  convened  in  a  particular  manner,  of 
the  governors  of  the  college ;  no  such  meeting  ever  having  at  the  date  of 
appeal  been  convened,  and  no  such  majority  having  at  that  date  ever  had 
existence.  In  a  petition  presented  imder  sect.  39  of  the  Endowed  Schooh 
Act,  1869  ;— 

EM,  that  the  Appellant  had  a  vested  interest  in  his  office  and  the  emolu- 
ments thereof  iiithin  the  meaning  of  the  13th  section  of  the  Endowed  Schooh 
Act,  1869,  which  interest  must,  under  the  said  section,  in  any  scheme  by  the 
Charity  Conmiissioncrs  relating  to  the  college,  be  saved  or  duly  compensated 
for.  As  it  appeared  that  such  interest  had  neither  been  saved  nor  duly  com- 
pensated for,  it  was  ordered  that  the  scheme  should  be  remitted  to  tho 
Commissioners,  \vith  costs  to  be  paid  out  of  the  funds  of  the  endowment. 

1  HIS  was  an  appeal  by  the  Bey.  Mfred  James  Carver^  master  of 
the  aboTe-named  college,  against  a  scheme  framed  by  the  Endowed' 
Schools  Commissioners  for  the  management  of  the  college  and  en- 
dowmentSy  which  was  approTed  by  the  Committee  of  Conncil  on 
Education  on  the  7th  of  May,  1875.  Down  to  the  date  of  the  appeal 
the  charity  had  been  regulated  by  the  scheme  set  out  in  the  sche- 
dule to  20  ft  21  Yict  c.  84 ;  by  sect.  3  of  which  the  management 
of  the  charity  and  estates  was  vested  in  governors.  That  scheme 
also  provided  that  three-fourths  of  the  funds  of  the  college  should 

•  Preicn^;— LoBD  Selbobnx,  Sib  jAins  W.  Colvdjb,  Sib  Babnxs  Peacock,. 
Sib  MosTAOxns  E.  Smith,  and  Sib  Robxbt  P.  Collixb. 
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be  devoted  to  educational,  and  one-fourth  to  eleemosynary  pur-        J.  C. 
poses  (see  sect.  42) ;  that  an  upper  school  and  lower  school  should        1S75 
be  founded  and  maintained  out  of  the  funds  of  the  college  in  the       /«  re 
hamlet  of  Jhdwieh  (see  sect  45) ;  and  that  there  should  be  a  head    q^J^s* 
master  and  an  under  master  of  the  upper  school,  the  former  to  be    Dulwiou. 
styled  the  ''  Master  of  AUeyn's  Cottege  ofOocCs  Oifi,  at  Ihdwichr 
and  to  be  remunerated  as  next  hereinafter  stated. 

Sects.  49  and  60  of  the  scheme  fixed  the  remuneration  of  the 
master  of  the  collie.  The  former  provided  that  he  was  to  receive 
41  fixed  annual  salary  of  £400  out  of  the  income  of  the  educational 
branch  of  the  charity,  and  also,  in  addition  to  such  fixed  salary, 
a  half-yearly  payment  of'^  £1  lO^.  for  every  boy  exceeding  the 
mmiber  of  fifty  who  should  have  Jxma  fiie  attended  the  school  for 
a  period  of  not  less  than  three  calendar  months  during  the  then 
preceding  half  year.  The  latter  section  provided  that  one  moiety 
of  the  annual  capitation  fees  should  be  paid  half-yearly  to  the 
master  of  the  college,  in  augmentation  of  his  stipend. 

Sect  88  of  the  scheme  contained  a  form  6i  declaration  to  be 
signed  by  the  master  of  the  college  and  other  masters  previously 
to  entering  o£5ce  under  the  provisions  of  the  scheme,  containing 
the  following  passage : — **  And  that  in  case  I  shall  be  removed 
from  my  o£Sce  by  the  governors  according  to  the  provisions  of  the 
same  scheme,  I  .will  acquiesce  in  such  removal,  and  will  thereupon 
relinquish  all  daim  to  such  o£5ce  and  its  future  emoluments,  and 
oipon  any  such  removal  or  upon  any  avoidance  of  my  office, 
possession  of  my  official  residence  with  its  appurtenances  may  be 
forthwith  taken  by  the  governors  or  any  person  appointed  by  them 
io  take  possession  of  the  same." 

Sects.  89  and  90  of  the  same  scheme  related  to  the  removal 
of  masters,  and  were  in  the  following  terms : — 

''89.  The  master  of  the  college,  and  the  under  master  of  the 
upper  school,  and  the  master  of  the  lower  school  respectively, 
shall  be  liable  to  be  removed  from  their  respective  offices  by  the 
resolution  of  the  governors  present  at  a  special  meeting  to  be  called 
ior  the  express  purpose  of  considering  the  expediency  of  such 
removal  upon  a  requisition  of  at  least  three  governors,  provided 
^hat  the  resolution  for  such  removal  shall  be  carried  at  such 
meeting  by  at  least  two-thirds  of  the  governors  present,  and  that 
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J.  c.       the  nnmber  of  the  goyemors  yoting  for  the  remoyal  shall  not  be 

1875        less  than  seyen,  and  pioyided  that  the  notice  of  meeting  shall  in 

In  re       this  Special  case  haye  been  giyen  to  eyery  goyemor  by  the  space 

CoLiSof!    ^^  **  ^®^  ^^®  calendar  month  preyionsly  to  the  holding  thereof, 

DoLwicH.    and  that  notice  thereof  shall  haye  been  also  given  in  like  manner 

by  the  same  space  preyionsly  to  the  master  whose  removal  shaU  be 

proposed,  and  that  such  resolation  shall  be  entered  on  the  minutes 

and  signed  by  the  goyemors  yoting  for  the  same. 

*'  90*  The  master  of  the  college^  and  the  under  master  of  the 
upper  school,  and  the  master  of  the  lower  school,  shall  also  respec- 
tiyely  be  removable  by  the  governors  under  the  provisions  of  the 
ChartiaUe  Tnub  Ad,  1853,  and  the  governors  may  assign  to  any 
master  or  under  master  upon  his  removal  under  this  or  the  last 
foregoing  clause,  or  upon  his  retirement^  such  a  reasonable  annual 
allowance  by  way  of  retiring  pension,  to  be  paid  out  of  the  income 
of  the  educational  branch  of  the  charity,  as  the  Board  of  Charity 
Commissioners  for  England  and  Wales  shall  sanction." 

The  Appellant  was  appointed^  to  the  office  of  master  of  the 
college  in  April,  1858,  and  had  continued  in  his  office  down  to 
the  time  of  appeal.  At  the  former  date  the  only  boys  under 
instruction  at  the  college  were  the  twelve  poor  scholars  of  the 
old  foundation:  Early  in  1860  the  governors  determined  on 
building  a  new  college,  which  was  idtimately  completed  in  1870, 
but  a  heavy  outlay  was  required  for  that  purpose.  Accordingly 
in  1868,  the  Appellant  with  a  view,  as  he  alleged,  to  aid  the 
school  in  its  early  days,  consented  for  a  period  of  five  years  only, 
or  for  such  shorter  time  as  should  be  eventually  agreed  on  between 
the  governors  and  the  Appellant,  to  compute  the  proportion  of 
tuition  fees  due  to  him  under  sects.  49  and  60,  upon  the  assump- 
tion of  a  total  average  fee  of  £7  per  boy,  and  to  surrender  for 
such  time  all  further  interest  in  such  fees ;  and  to  relinquish  all 
additional  emoluments  whatever  due  to  him  under  sects.  49  and 
60  for  all  boys  above  the  number  of  250,  in  consideration  of  a 
fixed  annual  payment  of  £2  per  boy. 

(At  this  time  the  fees  were  raised  to  £12,  £15,  and  £18  per 
boy,  and  the  number  of  boys  to  be  admitted  to  the  school,  fixed  in 
the  first  instance  at  360,  was  after  the  completion  of  the  new- 
building  further  extended  to  600.) 


TOL.  L]  AND  PBIVY  COUNCIL.  71 

The  effect  of  the  above  temporary  arrangement  on  the  capi-  J.  C. 
tation  fees  and  allowances  under  sects.  49  and  60,  vraa  to  make  the  1875 
Mowing  fees  receivable  by  the  Appellant : —  *i^ 

For  all  boys  np  to  the  number  of  250,  a  fee  of  £3  lOs.  per  boy,    ^^^^ 
under  sect.  60.  Duliwoh. 

For  all  up  to  250,  except  the  first  fifty,  a  fee  of  £1  10s.  per  ^^ 

half  year  (%.e.,  £3  per  annum)  per  boy,  under  sect.  49.    For  all 
exceeding  250,  a  total  fee  of  £2  per  boy. 

In  1873,  the  forgoing  arrangement  was  continued  by  mutual 
consent  for  another  year,  and  after  that  for  a  further  additional 
year,  making  the  31st  of  December,  1875,  the  date  of  the  absolute 
determination  of  the  temporary  arrangement,  after  which  the 
Tights  of  the  Appellant  as  they  originally  stood  under  the  Act  of 
1857  revived. 

The  upper  school  at  the  time  of  appeal  numbered  over  550 
boys  who  paid  the  capitation  fees  on  the  amended  scale  of  1868, 
and  but  for  the  arrangement  above  referred  to,  the  Appellant 
would,  under  the  proviEdons  of  the  Act  of  1857,  have  been  in 
receipt  of  the  proportion  of  the  capitation  fees  and  payments  of 
the  scholars,  provided  by  sects.  49  and  60.  The  Appellant's 
income  calculated  according  to  the  provisions  of  sects.  49  and  60, 
would  (as  he  alleged)  amount  to  about  £6000,  and  would  increase 
with  the  number  of  scholars.  The  new  buildings  had  been  com- 
pleted, and  were  sufficient  to  admit  of  a  further  considerable  increase 
in  the  number  of  scholars,  and  the  number  of  schcdars  had  been 
increasing  firom  time  to  time. 

In  1872,  a  draft  scheme  was  prepared  by  the  Endowed  Schools 
Conunissioners  for  the  management  of  the  trust,  and  memorials 
against  the  same  were  in  1873  presented  by,  amongst  others,  a 
conunittee  of  residents  on  the  estate  and  the  Appellant. 

In  1874,  the  scheme  now  appealed  against  was  prepared  and 
issued  by  the  Endowed  Schools  Commissioners,  and  the  Appellant 
presented  two  memorials  to  the  Committee  of  the  Council  on 
Edacation,  setting  out  objections  thereto.  In  addition  to  these 
memorials  a  remonstrance  against  the  said  scheme  was  sent  to  the 
Committee  of  Council  on  Education  by  the  Dulwieh  Education 
Committee,  and  petitions  objecting  to  the  scheme  were  signed  and 
presented  by  a  large  number  of  inhabitants  of  Dultoieh. 
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J.  G.  On  the  7th  of  May^  1875,  the  scheme  was  approyed  by' the 

1875        Committee  of  Council  on  Education. 

^^  The  nature  and  effect  of  the  scheme  (which  was  very  lengthy, 

^^jl^'^    consisting  of  149  sections  and  a  schedule),  so  far  as  is  materia], 
DoLwicH.    may  be  sufficiently  gathered  from  the  arguments  of  counsel  here- 
inafter set  forth  and  the  judgment  of  their  Lordships. 

The  Appellant,  as  a  person  directly  affected  by  the  scheme  and 
aggrieved  thereby,  petitioned  Her  Majesty  in  Council  to  withhold 
her  consent  to  the  same. 

Sir  W.  V.  Hareourt,  Q.C.,  and  Mr.  J.  D.  BeU  (Mr.  C.  Bourn  with 
them)|  for  the  Appellant : — 

The  title  of  the  Appellant  rests  on  20  &  21  Vict  c.  84^  by  which 
the  above-named  charity  was  reconstituted  and  thereafter  called 
Atteyn's  OdUge  of  OoJCs  Gift,  at  Dtdunch.  Sects.  47  and  49  of  the 
schedule  annexed  to  the  Act  provided  for  the  appointment  of  head 
master  with  the  general  control  and  superintendence  of  the  edu- 
cational branch  of  the  charity,  subject  to  the  superior  authority  of 
the  governors,  to  whom  he  should  be  responsible  for  the  conduct 
thereof.  The  effect  of  the  new  scheme  was  materially  to  affect 
the  character  and  tenure  of  the  office  so  established  and  vested  in 
him.  It  dealt  with  the  endowment  as  an  appropriated  fond 
placed  at  the  disposal  of  the  Commissioners,  and  treated  the  great 
school  at  Dulmch  merely  as  one  of  a  number  of  schools  to  be 
established  under  their  authority,  and  assigned  to  it  only  a  small 
and  inadequate  interest  in  the  trust  estate.  Under  the  scheme 
the  college  would  be  degraded  from  its  position  as  an  endowed 
school  of  the  highest  class,  while  the  Appellant's  office  would  be 
virtually  abolished  while  nominally  retained.  His  authority  would 
be  restricted  to  Dulimeh  College,  and  that  college  is  by  the  scheme 
carefully  distinguished  from  AlleytCs  College  of  OocPi  CUft — a  term 
which  in  the  scheme  is  used  in  a  new  sense,  to  signify  not  the 
domus  of  AlleyfCe  foundation,  but  the  general  trust  fund.  The 
Appellant  would  simply  be  master  of  JDulwkh  College,  a  boys*  school 
conducted  in  the  new  college  buildings  ;  but  he  would  no  longer 
be  master  of  Alleyn^s  College^  at  Dtdwich,  with  the  general  control 
and  superintendence  of  the  college,  and  especially  of  the  educa- 
tional branch,  as  given  by  20  &  21  Vict.  c.  84.     In  his  new 
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eapadty  he  would  be  snbjeoty  in  common  with  the  masters  of  other       J.  C. 
flehools  created  by  the  scheme,  to  the  general  regulations  described       1875 
in  Part  YI.  of  the  scheme ;  the  effect  of  which^  it  is  contended|       jn  n 
would  be  to  impose  most  nnusoal  and  rigorous  restrictions  upon     q^^^ 
the  free  development  of  the  school.  Dulwich. 

The  Tested  interests  of  the  Appellant  would  be  injuriously  affected 
in  that  his  o£Sce  under  the  scheme  would  be  inferior  in  yalue,  con- 
sideration, and  importance  to  his  office  under  the  Act.  The  income 
of  the  Appellant  under  the  scheme  is  to  be  the  amount  which  he 
receiyed  in  1872,  i.e.y  £2307,  which  was  one  of  the  years  included 
in  the  temporary  arrangement  of  1868.  The  income  to  which  he 
is,  now  that  the  temporary^arrangement  has  ceased,  entitled  under 
the  Act  of  1857,  amounts  to  about  £6000  a  year,  with  a  prospect 
of  increase.  In  making  the  receipts  of  1872  the  standard  of  future 
lenuioeration,  the  scheme  ignored  the  yoluntary,  temporary,  and 
special  nature  of  the  arrangement  made.  Other  objections  are, 
that  masters  can  be  appointed  under  the  scheme  by  the  goyer- 
nors,  who  shall  be  independent  of  the  Appellant;  a  power  of 
digmiaBal  is  giyen  to  the  goyemors  which  did  not  exist  under  the 
Act;  it  is  extremely  doubtful  whether  any  and  what  proyision  is 
made  for  the  payment  of  the  Appellant's  remuneration  and  pension. 
Under  these  circumstances  the  scheme  is  not  one  made  in  con- 
formity with  the  Endowed  Schodb  Ad,  1869,  for  it  does  not  saye, 
or  make  due  compensation  for,  the  Appellant's  yested  interest  as 
an  officer  appointed  before,  the  Endotoed  Schools  Ad,  1868,  or  his 
interest  in  the  pension  and  compensation  allowance  to  which  he 
would  be  entitled  at  the  passing  of  the  Endowed  Schoob  Act,  1868. 
Fnriher,  it  is  objected  that  the  Appellant  has  been  oppressed  by 
menace  and  peril  of  multiplied  costs  at  the  hands  of  bodies  with 
public  moneys  to  dispose  of,  and  it  is  submitted  that  in  any  eyent 
the  costs  of  seyeral  appearances  should  not  be  allowed  against 
him. 

Mr.  Fry,  Q.C.  (Mr.  Bomer  with  him),  for  the  Bespondents,  the 
Charity  Commissioners  for  England  and  Wales : — 

[LoBD  Selbobnb  : — ^Their  Lordships  will  hear  one  counsel  for 
the  Commissioners  and  one  counsel  for  the  goyernors.] 

There  are  two  questions  in  this  case :  (a)  Has  the  Appellant  an 
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J.  c.  interest  of  that  description  which  reqnires  compensation ;  (b)  Doe» 
1875  the  scheme  save  it  or  duly  compensate  for  it.  As  to  (a),  it  is  sab- 
"^1^  mitted  that  having  regard  to  the  conditions  nnder  which  the 
^^^^  Appellant  held  office  under  20  &  21  Vict  c.  84,  he  had  no  vested 
DuLwicH.  interest  within  the  meaning  of  the  Endowed  Schools  Aat^  1869^ 
which  it  was  the  duty  of  the  Commissioners  to  save  or  compensate 
for  by  their  scheme.  He  held  his  office  at  the  discretion,  iofid^ 
exercised,  of  the  governors :  see  Beg.  v.  Oovemors  of  Darlingbm 
School  (1).  [He  referred  also  to  Beg.  v.  Manehester  BaUwoji  Com- 
pony  (2).]  [LoBD  Selbobne  : — We  must  look  at  the  substance  of 
this  matter.  You  and  Mr.  CoUon  represent  bodies  who  have  no 
power  to  dismiss,  or  if  the  governors  have  power  they  have  not 
shewn  a  resolution  by  a  competent  majority  to  exercise  it.]  It  k 
impossible  to  estimate  the  value  of  an  office  held  at  will,  during 
good  behaviour,  or  till  the  governors  have  passed  a  particular  re* 
solution  under  sects.  89  and  90  of  20  &  21  Yict.  c.  84.  Such  an 
interest  is  something  less  than  a  freehold  one,  and,  at  all  events,  is 
not  an  interest  within  the  meaning  of  sect.  13  of  the  Act  of  1869. 
As  to  (i),  even  if  he  had  such  vested  interest,  then,  having  regard 
as  well  to  the  conditions  of  the  tenure  of  office  by  the  Appellant 
under  20  &  21  Vict.  c.  84  as  also  to  the  financial  position  and 
requirements  of  the  educational  branch  of  the  charity,  there  is  a 
sufficient  saving  or  compensation  for  such  vested  interest.  The 
AppeUant  says  that  but  for  the  temporary  agreement  his  income 
would  be  £6000;  but,  in  feust,  if  the  said  agreement  had  not 
been  entered  into,  due  provision  could  not  have  been  made  for 
the  expense  of  education  of  the  additional  number  of  boys  re- 
ceived into  the  school,  and  if  the  Appellant  were  allowed  to  enjoy 
the  salary  he  claims,  or  anything  approaching  that  amount,  or 
any  salary  materially  larger  than  that  which  he  has  been  re* 
ceiving  under  the  said  agreement,  the  school  could  not  be  carried 
on  in  such  manner  as  is  necessary  for  its  success,  and  the  educa- 
tional branch  of  the  charity  would  be  reduced  to  a  position  of 
insolvency.  Further,  the  grounds  of  appeal  stated  on  the' other 
side,  so  far  as  they  concern  the  status,  authority,  and  power  of 
the  head  master,  are  insufficient ;  they  are,  moreover,  objections 

(1)  6  Q.  B.  682.  (2)  4  E.  &  B.  103. 
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to  the  meiits  of  the  scheme  as  an  educational  scheme,  and  J.  C. 
the  Appellant  is  not  a  person  competent  to  petition  against  the  1875 
approval  of  the  scheme  on  any  such  ground.    It  is  submitted  that       ^TX 

the  new  scheme  is  within  the  scope  of,  and  made  in  conformity  to,  ^^^ 

the  Endowed  SehooU  Ad,  1873  and  1874.  d^ob. 

Mr.  Oatton,  Q.C.  (Mr.  Bigby  with  him),  for  the  governors  of  the 
college: — 

The  goremors  resist  the  Appellant's  petition  on  the  same 
grounds  as  the  Charity  Commissioners.  Several  appearances  are 
not  entered,  nor  is  opposition  made,  in  order  to  oppress  the  Appel- 
lant. It  is  the  scheme  of  the  Commissioners,  not  of  the  governors, 
who  are  in  no  way  responsible  for  it,  though  in  consideration  of  its 
contents  they  have  sanctioned  it  as  best  for  the  schooL 

Mr.  Finlajf^  for  the  vestry  of  the  parish  of  St.  Luke,  and  for 
W,  8.  Partrieh,  an  inhabitant  and  ratepayer  of  the  said  parish. 

The  Appellant  was  not  called  on  to  reply. 

The  judgment  of  their  Lordships  was  delivered  by 
LoBD  Selbobne  : — 

This  is  a  Petition  which,  being  presented  since  the  Endowed 
Schoob  Amendment  Act,  1873,  has  to  be  dealt  with  by  their  Lord- 
ships as  if  it  were  an  appeal  between  parties,  and  their  Lordships 
are  required  to  do  what  was  not  usual  upon  the  references  made 
under  former  Acts,  to  state  in  open  Court  the  nature  of  the  report 
or  recommendation  which  they  propose  to  make  to  Her  Majesty 
in  like  manner  as  in  the  case  of  any  such  appeal.  The  Petitioner 
is  here  in  respect  of  the  right  of  appeal  given  to  him,  as  he  alleges, 
by  the  39th  section  of  the  Endowed  Sehode  Ad  of  1869,  which,  so 
for  as  relates  .to  this  petition,  is  thus  worded : — ^'  If  the  governing 
body  of  any  endowment  to  which  a  scheme  relates,  or  any  person 
directly  affected  by  such  scheme,  feels  aggrieved  by  the  scheme 
on  the  ground  of  the  scheme  not  saving  or  making  due  compensa- 
tion for  his  or  their  vested  interest  as  required  by  the  Act,"  then 
power  is  given  to  such  person  in  respect  of  that  grievance  to  appeal 
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J.  0.  to  Her  Majesty  in  CoancU.  It  is  therefore  in  respect  of  the  priTate 
1875  right  of  the  Petitioner^  Dr.  Oarver^  and  not  in  respect  of  any  of 
}^  those  considerations  of  expediency  which  the  Legislature  thought 
^Jl^'"^'"  fit  to  delegate  to  the  Commissioners,  that  their  Lordships  are  now 
DcLwioH.  ,  to  exercise  this  jurisdiction.  Dr.  Carver  says  that  he  has  a  vested 
rights  which,  under  the  13th  section  of  the  Act  of  1869,  ought  to 
have  been  saved  or  duly  compensated,  and  that  this  has  not  been 
done  in  the  scheme  proposed  by  the  Commissioners.  The  material 
words  of  that  scheme  are : — '^  It  shall  be  the  duty  of  the  Commis- 
sioners to  provide  in  any  scheme  for  saving  or  making  due  compen- 
sation for  the  following  vested  interests."  Then  are  enumerated 
five  difierent  kinds  of  j  interests,  one  of  which  is  in  these  words  :^ 
^  Such  interest  as  any  teacher  or  officer  in  any  endowed  school 
appointed  to  his  office  before  the  passing  of  the  Endowed  Sclmb 
Act,  1868,  may  have."  It  is  not  in  any  way  attempted  by  that  part 
of  the  section  to  define  the  terms  of  the  tenure  of  the  teacher  or 
officer  whose  interest  should  be  saved  or  compensated.  The  words 
are  '^such  interest  as  any  teacher  or  officer,"  appointed  before 
a  certain  time,  **  may  have."  It  would  be  very  difficult  for  their 
Lordships,  having  to  look  to  substance  and  not  to  form  or  techni- 
cality in  such  a  case,  to  accede  to  the  argument^  that  any  teacher 
or  officer  of  a  school  who  had  an  interest  the  value  and  nature  of 
which  was  defined  by  Act  of  Parliament,  and  who  had  not  been 
deprived  of  that  interest  by  any  lawful  authority,  would  not  be 
entitled  prima  facie  under  that  clause  to  have  his  interest  saved  or 
compensated. 

It  was  argued  by  Mr.  Fry,  on  the  part  of  the  Commissioners, 
that  the  interest  of  Dr.  Carver  was  not  to  be  regarded  as  within 
the  meaning  of  the  clause,  because,  as  their  Lordships  understood 
him,  it  was  an  interest  less  than  freehold,  and  in  some  sense  (as  he 
said)  held  at  the  will,  not  precisely  of  the  governors  acting  in  the 
ordinary  way  by  a  majority,  but  of  a  certain  majority  at  a  meeting, 
constituted  in  a  certain  manner  and  convened  in  a  certain  manner, 
of  the  governors ;  no  such  meeting  ever  having  been  convened,  and 
no  such  majority  ever  having  had  existence.  Their  Lordships  are 
clearly  of  opinion  that  the  cases  which  were  cited  have  no  applica- 
tion to  a  question  of  this  nature.     One  of  them  did  not  contain  any 
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similar  qualifications  as  to  the  power  of  removal,  and  therefore       J.  0.  ' 
would  be,  for  this  purpose  entirely  irrelevant.    The  other,  the       1875 
case  of  the  ChrimAy  School,  did  contain  some  similar  qualifica-       j^  re 
tions,  but  the  question  was  of  a  totally  different  nature.    It  was    ^^^^ 
whether,  under  the  particular  terms  of  a  clause  in  a  Bailway  Act,    DuLwioif. 
the  interest  in  lands  held  (as  the  Court  assumed  for  the  purpose 
of  decision)  by  the  same  tenure  by  which  the  office  of  schoolmaster 
was  held  was  an  interest  greater  in  contemplation  of  law  than  an 
estate  from  year  to  year.    The  Judges  held  that  the  office,  deter- 
minable as  it  was  by  certain  means  at  the  pleasure  of  the  parties, 
who,  if  all  the  conditions  were  fulfilled,  would  have  to  use  those 
means,  was  not  technically  and  legally  an  interest  of  a  larger 
nature  than  an  estate  from  year  to  year.    Their  Lordships  are  of 
opinion  that  this  authority  also  is  wholly  irrelevant  to  the  present 
question ;  and  that  in  the  present  case  the  Legislature  has  care-    ' 
My  guarded  the  power  of  removal,  so  as  to  give  a  very  sub- 
stantial vested  interest  to  this  gentleman,  until  that  power  shall 
be  lawfully  exercised,  which  it  never  has  been. 

The  only  question,  therefore,  which  remains  is  whether  that 
interest  has  been  saved  or  duly  compensated  by  the  scheme  against 
which  the  appeal  is  made.  Now,  the  interest  (putting  aside  every- 
thing else  except  the  pecuniary  interest  of  the  Petitioner,  for  their 
Lordships  are  not  satisfied  that  there  is  anything  else  material  to 
be  consideied,)  is  constituted  by  Act  of  Parliament,  an  Act  of 
Parliament  indeed  which  the  Commissioners  under  the  later  statute 
have  power  to  alter,  provided  the  conditions  of  the  later  statute 
are  complied  with.  But  if  in  respect  of  the  saving  of  the  interest 
of  Dr.  Carver  the  conditions  of  the  later  statute  are  not  complied 
with,  then  the  original  Act  of  Parliament  remains  in  fall  force, 
and  his  right  is  a  statutory  right  under  an  Act  of  Parliament. 
That  Act  of  Parliament  gives  him  a  title  to  these  emoluments. 
Under  the  49th  section  he  is  to  have,  first  of  all,  a  fixed  salary  or 
stipend  of  £400  per  annum ;  and,  secondly,  a  payment  of  £3  per 
annum  for  every  boy,  exceeding  the  number  of  fifty,  who  shall 
have  lon&  fide  attended  the  school  for  a  period  of  not  less  than 
three  calendar  months  during  the  then  preceding  half  year.  By 
the  59th  section  power  is  given  to  the  governors  to  fix  and  deter- 
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J.  a  mine  from  time  to  time  the  amotmt  of  capitation  fees  to  be  paid 
1875  by  all  the  boys  attending  the  npper  school,  except  the  foundation 
^^  scholars,  those  capitation  fees  being  fixed  ad  interim  at  certain 
^J^*™'"  sums  varying  according  to  age ;  and  the  goyernora  have  in  point 
DuLvicH.  of  facty  by  virtue  of  the  power  then  given  to  them,  since  increased 
those  sums.  That  being  the  power  of  the  governors  in  respect  of 
capitation  fees,  the  ^Oth  section  says, ''  The  annual  amount  of  the 
capitation  fees  to  be  received  from  the  boys  as  aforesaid  shall  be 
paid  and  applied  by  the  governors  as  follows :  viz.,  one  moiety 
thereof  shall  be  paid  half-yearly  to  the  master  of  the  college.** 
So  that  he  is  entitled  under  those  clauses  of  the  Act  of  Parliament 
as  long  as  he  holds  his  office,  from  which  he  cannot  be  arbitrarily 
removed  in  substance,  though  he  may  be  removed  at  the  will  and 
pleasure  of  a  certain  majority  of  a  meeting  called  and  constituted 
in  a  certain  manner,  to  the  £400  per  annum,  the  £3  per  arnmm 
for  every  boy  above  the  first  fifty,  and  to  one  half  the  capitation 
fees,  whether  those  fees  may  be  greater  or  less,  which  the  governors 
may  receive ;  and  as  the  other  half  of  the  capitation  fees  is  appli- 
cable to  other  purposes  for  which  it  is  the  duty  of  the  governors 
to  provide,  it  cannot  be  assumed  that  they'will  either  raise  or 
reduce  the  amount  of  those  fees  from  time  to  time  by  virtue  of  the 
power  which  they  possess  arbitrarily,  or  for  any  purpose  relative 
only  to  differences  of  opinion  between  themselves  and  the  head 
master,  or  in  fact  for  any  purpose  not  in  their  view  conducive  to 
the  due  execution  of  their  trasts.  Turning  from  those  rights 
which  the  head  master  has  under  the  Act  of  Parliament,  the 
scheme  which  has  been  settled  by  the  Commissioners  appears  to 
their  Lordships  most  materially  to  vary  them,  and  in  a  manner  as 
to  which  their  Lordships  certainly  cannot  assume  that  the  substi- 
tuted right  would  be  in  any  way  the  equivalent  of  that  which 
would  be  taken  away.  In  the  first  place,  the  scheme  by  the  88th 
section  of  it  fixes,  either  absolutely  or  relatively  to  certain  rates 
different  from  those  of  the  Act  of  Parliament  (for  the  construction 
is  in  that  respect  controverted),  the  maximum  amount  of  stipend 
which  Dr.  Carver  personally  and  individually  shall  from  henceforth 
receive.  He  shall  receive  the  fixed  stipend  of  £400  without 
change,  so  Heut  as  that  amount  is  concerned.    The  mode  of  pay- 
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ment  and  the  security  for  it  w31  haye  to  be  noticed  afterwards.  Then  J.  0. 
haying;  as  to  other  and  fntore  masters,  fixed  new  rates  qoite  diffe-  1875 
rent  from  and  less  than  those  of  the  Act  of  Parliament  to  be  paid,  xn  re 
according  to  the  number  of  the  boys,  it  goes  on  to  say  that  Dr.  oou^oiL 
Ca/rver  ''shall  not,  so  long  as  he  shall  continue  to  be  master  of  Dulwioh. 
JMwieh  College,  receiye  payment  at  a  lower  rate  than  that  at 
which  he  receiyed  payment  in  the  year  ending  the  31st  of  Decem- 
ber,  1872."  Sir  WiRiam  Harcaurl,  for  Dr.  Carver,  suggested  that 
the  trae  interpretation  of  that  proyision  was,  that  he  should  neyer 
leoeiye  less  than  the  fixed  sum  of  £2307,  being  the  aggregate 
amount  which  he  receiyed  in  the  year  1872,  and  prima  facie  their 
Lordships  were  disposed  to  think  that  this  would  be  the  true  inters 
pietation  of  the  clause.  On  the  other  hand,  it  was  suggested  that 
this  was  not  so,  but  that  the  words  **  payment  at  a  lower  rate,"  when 
road  in  connection  with  the  antecedent  words  of  the  same  clause, 
speaking  of  the  rate  of  so  much  for  each  boy,  varying  according 
to  the  number  of  boys,  which  future  masters  were  to  receiye,  justi- 
fied the  conclusion  that  it  was  intended  to  refer  to  a  certain  con- 
ventional rate  of  payment  agreed  upon  for  a  limited  time,  since 
expired,  between  Dr.  Carver  and  the  goyemors,  being  a  different 
and  a  lower  rate  than  that  mentioned  in  the  Act  of  Parliament; 
mider  which  agreement  Dr.  Carver  had  consented  to  receiye,  cmd 
had  actually  receiyed,  the  amount  paid  to  him  for  the  year  ending 
the  31st  of  December,  1872.  Whateyer  may  be  the  true  inters 
pietation,  and  their  Lordships  do  not  think  it  necessary  to  decide 
it^  the  substance  is  the  same ;  the  emoluments  of  the  year  1872,  a 
year  when  they  were  goyemed  not  by  the  Act  of  Parliament,  but 
by  a  special  and  temporary  conyention  and  agreement  between 
Dr.  Carver  and  the  goyemors,  are,  according  to  this  scheme,  to  be 
made  the  fixed  rule  for  the  future  remuneration.  Their  Lordships 
on  that  ground  only  would  haye  been  quite  prepared  to  say  that 
Dr.  Oarver^B  rights  are  not  presenred  by  the  schema 

But  the  matter  does  not  rest  there,  because,  by  an  earlier  section 
of  the  scheme,  the  20th,  a  new  destination  of  the  endowment  funds 
of  the  college  is  proposed,  which  carries  off  to  perfectly  new  objects 
distinct  from  the  upper  school  a  sum  estimated  on  both  sides  at 
£3000  a  year,  or  thereabouts,  which,  but  for  that  new  destination. 
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J.  c.  would  be  applicable  to  the  payment  of  Dr.  Oarver'a  statatory 
1875  stipend  onder  the  49th  section,  that  is,  the  £400  a  year,  and  the 
In  re  £3  a  year  for  every  boy  beyond  the  first  fifty.  It  proposes  to 
GouLnfv^  make  that  £3000  for  other  purposes  (purposes  altogether  foreign 
DoLvicH.  to  the  school),  a  new  first  charge  before  anything  is  to  be  applied 
to  the  payment  of  Dr.  Carver's  salary ;  and  it  in  fact  leaves  as 
applicable  to  the  school  under  any  circumstances,  out  of  the  en- 
dowment fund,  only  £1400  a  year  for  exhibitions,  as  a  maximum, 
besides  certain  repairs  and  such  annual  sum  to  be  paid  to  Dr. 
Carver  while  he  continues  master  of  the  college  as  may  be  equal 
to  the  excess  of  the  annual  income  by  the  scheme  secured  to  him 
as  master  of  the  college  over  the  annual  sum  by  the  same  scheme 
directed  to  be  paid  to*  any  future  master  of  the  college.  Their 
Lordships  are  by  no  means  satisfied  that,  in  the  state  of  the  finances 
of  the  college  which  is  disclosed  by  the  papers  before  them,  there 
would  not  be  a  substantial  interference  with  the  security  given  by 
the  existing  Act  of  Parliament  to  Dr.  Carver  for  the  payment  of 
what  is  from  time  to  time  due  to  him,  as  well  as  a  substantial 
alteration  by  the  other  clause,  the  88th,  of  the  amount  which  he 
is  entitled  to  receive.  It  is  said  that,  looking  to  the  past,  and  to 
the  necessity  which  has  been  found  for  encroaching  by  his  own 
consent  on  the  payments  which  he  would  have  been  entitled  to 
nnder  the  Act  of  Parliament,  in  order  to  provide  a  proper  staff  of 
assistant  masters  for  the  school  and  exhibitions — ^it  is  said  that, 
looking  to  those  circumstances,  it  may  reasonably  be  oondoded 
that  whatever  is  offered  him  by  the  scheme  is  an  equivalent,  and 
as  was  put  in  argument,  **  due  compensation  **  for  what  is  taken 
away  from  him.  Their  Lordships  cannot  come  to  that  conclusion 
when  they  find  that  for  those  purposes,  for  which  by  his  consent 
his  rights  have  hitherto  been  waived,  there  has  been  available 
hitherto  the  sum  of  £3000,  which  it  is  now  proposed  to  take  away 
and  divert  to  totally  different  purposes.  Looking  at  the  whole 
substance  of  the  case,  as  well  as  according  to  the  strict  letter  of 
his  rights,  their  Lordships  are  satisfied  that  Dr.  Carver's  rights 
are  not  saved  by  this  scheme.  As  to  due  compensation  being 
made  for  them,  theur  Lordships  are  not  satisfied  that  this  is  a  case 
within  that  part  of  the  clause  at  all.    If  he  had  been  deprived  of 
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Ids  mastership  by  the  scheme,  it  would  have  been  a  case  for  com-       J.  G. 
pensation,  but  as  he  is  continued  master,  their  Lordships  appre-       1875 
bend  it  is  a  case  for  the  saving  of  his  rights ;  if,  however,  it  were       jn  re 
proper  to  consider  that  in  such  a  case  as  this  due  compensation     ^J*^^ 
might  be  made  for  rights  partially  taken  away  while  in  other    Ddlwicb. 
respects  they  remain,  their  Lordships  would  still  be  of  opinion, 
for  the  reasons  Which  have  been  given,  that  due  compensation  is 
not  made  by  this  scheme. 

Under  these  circumstances  their  Lordships  will  humbly  advise 
Her  Majesty  to  declare  that  the  petitioner,  Dr.  Carver^  has  a  vested 
interest  in  his  ojBBce  and  in  the  emoluments  thereof  within  the 
meaniug  of  the  13th  section  of  the  Endotced  Schools  Act  of  1869, 
and  that  such  interest  is  not  saved,  nor  is  due  compensation  made 
for  the  same,  by  the  scheme  of  the  Charity  Commissioners,  and 
with  that  declaration  their  Lordships  will  humbly  advise  Her 
Majesty  to  remit  the  scheme  to  the  Commissioners. 

The  only  question  which  remains  is  that  of  costs.  Their  Lord- 
ships say  nothing  about  the  costs  of  any  of  the  Bespondents,  but 
they  think  that  Dr.  Carver's  costs  ought  to  be  paid  by  the  gover- 
nors out  of  the  funds  of  the  charity  in  their  hands.  ^ 

Solicitors  for  the  Appellant :  Bridger  &  CoUins. 
'.   Solicitors  for  the  Charity  Commissioners :  Farrer^  Ouvry,  dk  Co. 

Solicitors  for  the  Governors  of  the  College :  A.  D.  Bruce. 

Solidtops  for  the  Vestry  of  St.  Luke's :  W.  W.  Hayne  db  W.  8. 
ParWdfc. 
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[PRIVY  COUNCIL.] 
J.o*      SIR  JOHN  O'SHANASSY Dbfkkdakt; 

1876  AKD 

Feb.^,5.     JOHN  THOMAS  JOACHIM Plaintipf. 

Sm  JOHN  O'SHANASSY Defendant; 

AND 

SELINA  JOACHIM Plaintiff. 

SIE  JOHN  O'SHANASSY Defendant^ 

AND 

SOPHIA  JOACHIM Plaintiff. 

ON  appeal  from  the  supreme  COURT  OF  NEW  SOUTH 

WALES. 

Crown  Lands  Jlienaiian  Act,  1861,  «.  13 — Oranis  to  Minors. 

A  grant  of  Crown  land  made  by  the  Oovernor  of  New  South  Wales  under 
the  Crown  Lands  Alienation  Act,  1861,  to  a  person  under  the  age  of 
twenty-one  is  not  necessarily  null  and  void  to  all  intents  and  purposes. 

Quoere,  whether  the  Governor  would  be  bound  to  accept  an  applicatioa 
under  that  Act  from  an  infant  of  so  tender  years  as  to  be  incapable  of  sub- 
scribing the  necessary  form,  or  of  exercising  any  judgment,  or  even  under- 
standing the  question  with  which  it  had  to  deal. 

The  words  ''  any  person  "  in  sect.  13  of  the  said  Act  need  not  necessarily 
be  restricted  to  all  persons  above  the  age  of  twenty-one. 

XhE  question  raised  in  the  above-named  three  consolidated  ap- 
peals from  tliree  orders  of  the  Superior  Court  of  New  8ouih  Wales 
(respectiyely  dated  the  15th  of  June,  1874),  was,  whether  the 
Respondents,  being  minors  or  infants  of  the  respective  ages  of 
sixteen,  fourteen,  and  twelve  years,  could  become  conditional  pur- 
chasers of  Crown  lands  under  the  Crown  Lands  AlienaHon  Act, 
1861  (25  Vict.  No.  1).  The  orders  refused  a  rule  m«t,  calling 
on  the  Eespondents  to  shew  cause  why  the  verdicts  which  they 
had  obtained  in  their  several  actions  should  not  be  set  aside  and 
a  nonsuit  entered. 

*  Present'— Sis  James  W.  Colvile,  Sib  Babkes  Peacock,  Sib  Montague 
E.  Sunn,  and  Sib  Bobebt  P.  Collieb. 


VOL.  I.]  AND  PBIVY  COUNCIL.  83 

On  and  previously  to  the  20th  of  February,  1873,  the  Appellant       J.  0 
iras  in  possession  of  certain  Crown  lands,  situate  in  the  parish       1876 
of  Bama,  New  South  Walea,  claiming  to  be  in  possession  thereof  as  o'ShInasst 
pastoral  tenant,  under  promise  of  a  lease  from  the  Crown  in  accord-     jcJ^^gm 

ance  with  the  Crotvn  Lands  Oecupaiion  Act,  1861  (25  Vict  No.  2) ;       

by  sect^  28  of  which  Act  it  is  provided  that  such  a  promise  shall, 
as  between  the  parties  to  any  action  of  trespass,  have  the  same 
effect  as  if  a  lease  from  the  Crown  had  been  duly  issued. 

Written  applications  under  the  13th  section  of  the  Oroufn  Lands 
Mienaiion  Act,  1861,  in  the  names  of  the  Bespondents,  and  of 
other  infant  children  of  William  Joachim  (each  application  being 
for  a  different  parcel  of  land)  for  the  conditional  purchase  of  sepa- 
rate portions  of  the  said  Crown  lands,  were  tendered  by  William 
Joachim  to  the  land  agent  for  the  district  in  which  such  lands 
were  situated,  William  Joachim  in  the  matter  of  these  applica- 
tions professing  to  act  as  the  agent  of  his  infant  children,  and 
paying  as  on  their  behalf  the  deposit  of  25  per  centum  required 
by  the  said  section. 

In  the  year  1873  three  actions,  each  action  being  in  the  name 
of  one  of  the  three  Bespondents,  were  brought  against  the  Appel- 
lant, the  Plaintiff  in  each  action  suing  by  the  said  William 
Joaehim  as  his  or  her  next  friend. 

The  declaration  in  each  action  alleged  that  the  Appellant  broke 
and  entered  certain  land  of  the  Plaintiff.  The  Appellant  pleaded 
to  each  declaration,  first,  a  plea  of  ^*  Not  guilty ;"  and,  secondly, 
a  plea  that  the  land  was  Crown  land,  and  that  at  the  time  of  the 
alleged  trespasses  the  Appellant  was  in  occupation  and  enjoyment 
of  the  land  by  virtue  of  a  promise,  engagement,  and  contract,  by 
an  agent  of  the  Crown,  lawfully  authorized  in  that  behalf. 

The  last  plea  was  pleaded  under  the  provisions  of  the  28th  sec- 
tion of  the  Oroton  Lands  Oecupaiion  Ad,  1861,  which  is  as  follows: — 

''In  any  action  or  suit  brought  to  recover  possession  or  to  re- 
cover damages  for  trespass  upon  or  otherwise  in  relation  to  any 
Crown  lands  of  which  no  lease  from  the  Crown  shall  be  in  force,  it 
shall  be  lawful  for  any  party  thereto  to  plead  and  put  in  evidence 
any  promise,  engagement,  or  contract  from  or  with  the  Crown  or 
its  agents,  lawfully  authorized  for  the  granting  under  the  Orders  in 
Ckmncil,  or  under  the  Act,  for  any  term  unexpired  of  a  lease  of 

3         G  2 
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J.  0.       such  lands,  and  such  promise,  engagement,  or  contract  shall,  as 

1876       between  the  parties  in  such  action  or  suit,  have  the  same  effect  as 

^ysoAXAast  ^  ^  lease  from  the  Grown  of  such  lands  had  been  duly  issued  in 

Joachim.     P^^^^Buauce  of  such  promise,  engagement,  or  contract  to  the  party 

entitled  thereunder  to  such  lease." 

The  actions  were  tried  before  Sir  James  Martin,  the  Chief 
Jostioe.  The  &cts  were  admitted  as  aboye  stated,  and  thereupon 
a  verdict  was  taken  by  consent  for  the  Plaintiff  in  each  action, 
with  damages  £100,  leave  being  reserved  to  the  Appellant  to 
move  to  set  aside  the  verdict  and  enter  a  nonsuit. 

On  the  15th  of  June,  1874,  the  Appellant  moved  in  each  of 
the  three  actions  for  a  rule  nisi,  calling  on  the  Plaintiff  therein 
to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  non- 
suit entered,  on  the  grounds  reserved  by  the  Chief  Justice  at  the 
trial,  namely :  "  First,  that  at  the  time  of  the  alleged  conditional 
purchase  the  Plaintiff  was  an  infant.  Secondly,  that  the  alleged 
conditional  purchase  was  not  made  by  the  Plaintiff,  but  by  WHUam 
Joachim,  the  Plaintiff's  father,  acting  as  the  Plaintiff's  agent, 
whereas  the  Plaintiff,  being  an  infant,  could  not  appoint  an  agent 
for  such  a  purpose." 

Such  rule  was  refused. 

Acts  25  Vict.  No.  1  and  No.  2,  were  passed  on  the  same  day,— 
the  18th  of  October,  1861 ;  the  material  sections  of  the  former  Act 
are  as  follows : — 

'^13.  On  and  from  the  1st  day  of  January,  1862,  crown  lands, 
[as  desmhei  in  the  section],  shall  be  open^  for  conditional 
sale  by  selection  in  the  manner  following  (that  is  to  say) : — Any 
person  may  upon  any  land-office  day  tender  to  the  land  agent  for 
the  district  a  written  application  for  the  conditional  purchase  of 
any  such  lands,  not  less  than  40  acres,  nor  more  than  320  acres, 
at  the  price  of  20a.  per  acrCi  and  may  pay  to  such  land  agent  a 
deposit  of  25  per  centum  of  the  purchase-money  thereof.  And  if 
no  other  like  application  and  deposit  for  the  same  land  be  ten- 
dered at  the  same  time,  such  person  shall  be  declared  the  con- 
ditional purchaser  thereof  at  the  price  aforesaid.  Provided  that  if 
more  than  one  such  application  and  deposit  for  the  same  land,  or 
any  part  thereof,  shall  be  tendered  at  the  same  time  to  such  land 
agents  he  shall,  unless  all  such  applications  but  one  be  imme- 
diately withdrawn  forthwith,  proceed  to  determine  by  lot  in  such 
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maimer  as  may  be  prescribed  by  regulations  made  under  this  Act       J.  C. 
which  of  the  applicants  shall  become  the  purchaser."  1876 

"  16.  If  at  the  time  of  conditional  purchase  of  any  Crown  land  o'Shakakt 
under  sects.  13  and  14  of  this  Act  such  land  shall  not  have  been    ^oJIbim. 

sorreyed  by  the  Grovemment,  temporary  boundaries  thereof  shall       

be  determined  by  the  conditional  purchaser,  who  shall  within  one 
month  after  such  time  of  purchase  occupy  the  land ;  and  any  dispute 
between  such  purchaser  and  any  other  person  other  than  a  holder 
in  fee  or  his  alienee  claiming  any  interest  therein  respecting  such 
boundaries  shall  be  settled  by  arbitration :  Proyided  that  if  such 
hnd  shall  not  be  surveyed  by  the  Groyemment  within  twelve 
months  from  the  date  of  application  it  shall  be  lawful  for  the  con- 
ditional purchaser  by  notice  in  writing  to  the  land  agent  for  the 
district  to  withdraw  his  application,  and  thereupon  he  shall  be  en- 
titled to  demand  and  recover  back  any  deposit  paid  by  him,  or  the 
purchaser  shall  have  the  option  of  having  the  land  surveyed  by  a 
duly  qualified  licensed  surveyor,  and  the  expense  of  such  survey 
shall  be  allowed  to  such  purchaser  as  part  payment  of  his  pur- 
chase-money, such  expense  to  be  allowed  in  accordance  with  the 
scale  of  charges  fixed,  or  to  be  fixed,  by  the  Surveyor-General." 

''  18.  At  the  expiration  of  three  years  from  the  date  of  con- 
ditional purchase  of  any  such  land  as  aforesaid,  or  within  three 
months  thereafter,  the  balance  of  the  purchase-money  shall  be 
tendered  at  the  o£Bce  of  the  Colonial  Treasurer,  together  with  a 
declaration  by  the  conditional  purchaser  or  his  alienee,  or  some 
other  person  in  the  opinion  of  the  Minister  competent  in  that  be- 
half^ under  the  Act  9  Yict.  No.  9,  to  the  effect  that  improvements 
as  hereinbefore  defined  have  been  made  upon  such  land,  specifying 
the  nature,  extent,  and  value  of  such  improvements,  and  that  such 
land  has  been  from  the  date  of  occupation  the  bond  fide  residence 
either  continuously  of  the  original  purchaser,  or  of  some  alienee  or 
niooeasive  alienees  of  his  whole  estate  and  interest  therein,  and 
that  no  such  alienation  has  been  made  by  any  holder  thereof  until 
after  the  bond  fide  residence  thereon  of  such  holder  for  one  whole 
year  at  the  least.  And  upon  the  Minister  being  satisfied  by  such 
declaration  and  the  certificate  of  the  land  agent  for  the  district  or 
oth^  proper  officer  of  the  facts  aforesaid,  the  Colonial  Treasurer 
shall  receive  and  acknowledge  the  remaining  purchase-money,  and 
a  grant  of  the  fee  simple,  but  with  reservation  of  any  minerals 
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J.  0.       which  the  land  may  contain,  shall  be  made  to  the  then  lightM 
1876        owner :  Provided  that  should  such  lands  have  been  occupied  and 
(y&BJMAm  improved  as  aforesaid,  and  should  interest  at  the  rate  of  five  per 
JojLonu.     ^^^^^^™  P^^  annum  on  the  balance  of  the  purchase-money  be  paid 
—        within  the  said  three  months  to  the  Colonial  Treasurer,  the  pay- 
ment of  such  balance  may  be  deferred  to  a  period  within  three 
months  after  the  1st  day  of  January  then  next  ensuing,  and  may 
be  so  deferred  from  year  to  year  by  payment  of  such  interest  during 
the  first  quarter  of  ea^h  year.    But  on  default  of  a  compliance 
with  the  requirements  of  this  section  the  land  shall  revert  to  Her 
Majesty,  and  be  liable  to  be  sold  at  auction,  and  the  deposit  shall 
be  forfeited/' 

Mr.  Joseph  Broum,  Q.C.,  and  Mr.  J.  D.  Wood,  for  the  Appellant  :— 

No  person  can  become  a  conditional  purchaser  under  the  Oronon 
Lands  AKeruUion  Act,  1861,  unless  he  is  a  person  who  can  tender 
a  written  application  and  make  a  payment  as  required  by  sect  13 ; 
who  can  have  a  dispute  with  another  person  and  join  with  him  in 
an  arbitration,  withdraw  an  application  by  a  notice  in  writing  and 
exercise  an  option  under  sect  16;  and  who  can  make  and  tender 
a  declaration,  alienate  land,  and  hand  fide  reside  on  the  land,  as 
contemplated  by  sect.  18.  It  is  contended  that  the  Bespondents, 
as  infants,  are  incapable  of  doing  any,  or,  at  all  events,  all  of  the 
acts  above  enumerated,  and,  therefore,  that  the  Legislature  could 
not  have  contemplated  that  they  should  become  conditional  pur- 
chasers under  the  Act  In  Drinktoater  v.  Arthur  (1)  no  doubt  a 
majority  of  the  Judges  held  against  the  opinion  of  the  Chief  Justice 
that  an  infant  of  any  age,  however  tender,  was  capable  of  being  a 
conditional  purchaser,  one  of  the  Judges  so  deciding  solely  on  the 
supposed  authority  of  Emery  v.  Barday  (2).  In  that  case,  how- 
ever, the  question  of  an  infant's  capacity  in  this  respect  was  not 
argued,  though  the  Plaintiff  therein  was  in  fact  an  in£ant;  but  an 
opinion  is  attributed  to  the  Court,  said  to  have  been  expressed 
before  argument  took  place,  that  a  selection  might  be  made  by  a 
person  under  twenty-one  years,  and  by  a  father  in  the  name  of  his 
son.  So  £ar,  therefore,  as  the  decision  in  Drinkwater  v.  Arthur 
proceeded  on  the  authority  of  Emery  v.  Barday,  it  was  based  on  a 
misoonoeption.  Here  the  grant  is  a  void  grant,  for  the  Act  does 
(1)  10  Supreme  Coort  Re^  193.  (2)  8  Snprame  Ooiirt  Rep.  37i. 
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not  authorize  a  grant  to  an  in&nt    [Sm  Montague  E.  Smith  : —       J.  0. 
That  is  a  serious  contention ;  a  man  might  have  supposed  himself       1876 
twenty-one,  the  government  having  exercised  a  discretion  and  o*SBAirA88Y 
accepted  the  selection.]     An  infant  cannot  make  a  conditional     jqacbim. 

pnrchase:  see  Ba^ia  v.  IHndey  (1).    Merry  v.  Nickalh  (2)  was  also       

referred  to.  The  words  *'  any  person  "  in  a  statute  can  never  be 
lield  to  remove  disability :  see  MaawdCs  Interpretation  of  Statutes, 
pp.  61, 66, 68.  An  infant  cannot  do  all  the  things  required  by  the 
Act  [Sib  Babnes  Fkagook  :— Tee,  he  can,  though  he  may  avoid 
his  contracts  when  he  comes  of  age ;  he  can  nevertheless  contract 
for  his  own  advantage.  Sib  Moktaque  E.  Smith  : — ^If  he  may 
purchase  under  the  Act  his  capacity  to  do  all  the  rest  would  follow.] 
The  Act  contemplates  selection  by  a  person  who  can  alienate:  see 
sects.  13, 18.  No  valid  conveyance,  at  all  events,  can  be  made  till 
the  mfant  comes  of  age:  see  iSii^eZdfi's  Vendors  and  Purchasers'[10th 
ei],  voL  ii  p.  222,  and  [14th  ed.]  p.  398.  [Sib  Bobkbt  P.  Col- 
UEB : — Suppose  the  infant  purchased,  could  he  not  bring  ai;  action 
of  trespass  ?  Sib  Montague  K  Smith  : — Suppose  an  infant  buys 
a  reversion,  and  that  the  lease  expires  before  he  comes  of  age,  can 
he  not  eject  7]  It  is  implied  in  the  Act  that  an  infant  should  not 
be  a  purchaser,  and  even  if  a  distinction  is  to  be  drawn  between  the 
capacity  to  purchase  of  infants  of  tender  years  and  infants  of  more 
matore  years,  yet  the  decision  in  this  case  proceeded  on  the  ground 
that  all  infants,  no  matter  what  their  age,  may  be  conditional  pur- 
chasers, and  such  decision  ought  to  be  reversed.  They  referred 
also  to  Act  39  Vict.  No.  13,  sects.  6,  9,  and  11,  the  effect  of  which 
'was  to  validate  by  subsequent  enactment  all  selections  theretofore 
made  in  the  name  of  infants,  except  in  cases  where  litigation  was 
actually  pending. 
The  Bespondents  did  not  appear. 

The  judgment  of  tiieir  Lordships  was  delivered  by  1876 

SiE  Bobbbt  p.  Collieb  : —  f^-  5. 

Three  infants  of  the  name  of  Joaehim,  of  the  ages  respectively 
of  sixteen,  fourteen,  and  twelve  years,  brought  ^separate  actions  in 
'which  they  complained  that  the  Defendant  had  trespassed  upon 
their  doses.    They  claimed  their  land  under  grants  made  by  the 

(1)  3  M.  &  S.  477. 
(2)  Law  Bep.  7  Ch.  Ap.  748,  749,  and  Law  Bep.  7  H.  L.  545,  648. 
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J.  0.       Oovernor  in  putsnance  of  the  Orovm  Lands  Alienation  Act,  1861. 

1876        The  only  defence  which  is  now  insisted  upon  is  that  the  grants  to 

0*Shaha88t  the  Plaintifib  were  absolutely  null  and  void,  inasmuch  as  whei> 

JoAOTXM.     those  grants  were  made  they  were  under  the  age  of  twenty-one 

years.  The  question  would  undoubtedly  be  one  of  very  great  im- 
portance and  wide  application  in  the  colony,  were  it  not  for  a 
recent  statute  which  has  decided  it  with  respect  to  all  cases  except 
those  pending  at  the  time  of  the  passing  of  the  Act ;  the  Act 
afiSrming  the  validity  of  all  grants  to  in&nts  of  whatever  age 
before  its  passing,  and  of  all  subsequent  grants  to  infants  of  and 
above  the  age  of  sixteen  years. 

Upon  an  application  which  was  made  in  pursuance  of  leave  re- 
served to  enter  a  verdict  for  the  Plaintiff  on  the  ground  that  the 
grants  were  void  because  the  Plaintiffs  were  under  twenty-one,  the 
Court  refused  to  grant  the  rule  nisi,  on  the  ground  that  the  ques^ 
tion  had  already  been  decided  in  the  colony,  in  the  two  cases 
which  have  been  referred  to  at  the  Bar.  The  first  case  was  a  case 
of  JSmery  v.  Barday  (1),  decided  in  1869,  in  the  report  of  which  this 
statement  occurs : — '^  The  Court  were  agreed  in  the  opinion  that  a 
selection  might  be  made  by  a  person  under  twenty-one  years,  and 
by  a  father  in  the  name  of  his  son."  It  is  true  that  the  Chief 
Justice,  Sir  Alfred  Stephen^  said  in  a  subsequent  case  that  the 
point  was  not  argued,  but  was  decided,  as  it  were,  incidentally  and 
without  much  consideration.  At  the  same  time,  the  case  as  re- 
ported appears  to  have  been  understood  in  the  colony  as  deciding. 
this  point,  and  their  Lordships  cannot  doubt  that  Mr.  Justice  Ear- 
grave  is  right  in  saying  that  a  good  deal  of  land  was  purchased 
upon  the  strength  of  that  decision,  and  that  many  titles  may  have 
depended  upon  it. 

The  subsequent  case  was  decided  in  1871.  It  was  a  case  of 
Brinhwater  v.  Arthur  (2),  in  which  one  of  the  questions  was  whether 
an  infiemt  of  the  age  of  three  and  a  half  years  was  capable  of 
taking  land  under  the  Act  referred  to.  The  Chief  Justice  held 
that  an  in£Euit  of  that  age  was  not  capable,  on  the  ground  appa- 
rently that  it  was  of  too  tender  age  to  be  able  to  execute  the 
necessary  documents,  or  even  to  form  any  understanding  of  the 
transaction;  but  it  is  to  be  observed  that  the  Chief  Justice  then, 
expressed  an  opinion  that  an  infant  of  the  age  of  sixteen  or  there- 
(1)  8  Supreme  Court  Rep.  374.    ,  (2)  10  Supreme  Court  Bep.  193.  - 
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aboats  would  be  capable  of  labouring,  capable  of  occapying  the       J.  C. 
gronndy  and  capable  of  understanding  the  nature  of  the  transaction        1876 
in  which  he  was  engaged,  and  would  therefore  be  capable  of  taking  q'Shanasst 
under  the  Act.    The  other  two  Judges  decided  that  the  infant  was     j^^J^n^ 

capable,  Mr.  Justice  Cheehe  no  doubt  considering  himself  bound  by       

the  former  decision.  That  was  in  1871,  and  from  that  time  until 
these  actions  were  brought,  the  doctrine  so  laid  down  would  not 
appear  to  haye  been  questioned ;  and  their  Lordships  must  treat  it 
as  haying  been  laid  down  by  a  course  of  decisions  in  the  colony. 

Theit  Lordships  are  now  asked  to  reverse  these  decisions,  and 
the  ground  on  which  they  are  said  to  be  wrong  is,  in  effect,  that 
the  sections  of  the  Crown  Lands  Alienation  Ad  which  hare  been  a 
good  deal  referred  to,  chiefly  the  13th,  the  16th,  and  the  18th, 
impose  upon  the  person  who  is  to  apply,  and  who  is  to  be  the  con- 
ditional purchaser,  seyeral  obligations,  such  as  the  making  of  a 
written  application,  the  payment  of  money  by  way  of  deposit,  the 
ascertaining  the  temporary  boundaries,  the  exercising  of  an  option 
of  whether  to  withdraw  his  application  or  to  have  the  land  re- 
measured,  and  at  the  end  of  three  years  the  duty  of  improving 
the  land,  without  which  improvements  it  would  be  forfeited. 

Undoubtedly  there  is  a  good  deal  of  force  in  the  arguments 
which  have  been  drawn  from  these  provisions,  and  their  Lordships 
would  be  disposed  to  give  them  very  great  weight  if  the  question 
before  them  was,  whether  the  Governor  would  be  bound  to  accept 
an  application  from  an  infant  of  so  tender  years  as  to  be  incapable 
of  subscribing  the  necessary  form,  or  of  exercising  any  judgment, 
or  eren  understanding  the  question  with  which  it  had  to  deal.  It 
may  be  that  the  governor  would  be  justified  in  refusing  such  an 
application.  It  may  also  be  that  the  Governor  might  repudiate 
such  a  transaction,  if  it  were' entered  into,  on  the  ground  that  the 
Grown  had  been  imposed  upon  in  its  grant,  or  that  the  grant 
^improvide  emanavit.**  These,  however,  are  not  the  questions 
which  are  before  their  Lordships.  The  Defendant  has  to  make 
out»  not  merely  that  the  Governor  might  exercise  or  might  not 
exercise  an  option  of  refusing  applications  under  certain  circum- 
stances, but  he  has  to  go  the  length  of  satisfying  their  Lordships 
that  the  word ''  person  ^  used  in  sect  13  must  be  limited  to  persons 
above  the  age  of  twenty-one,  and  that  any  grant  made  to  any 
person  under  that  age  is  void,  although  he  may  be  of  years  sufH- 


so  HOUSE  OF  LOEDS  [VOLL 

J.  a       cient  to  reside  on  and  cultiyate  the  land,  and  to  execute  improye- 

1876       mentSy  and  to  be  able  to  decide  for  himself  as  to  whether  he  should 

O'Shakasbt  ^^  should  not  exercise  the  option  referred  to ;  the  Defendant  has 

JoAOTiM     ^  satisfy  their  Lordships  that  the  word  "  person  "  must  necessarily 

be  restricted  to  all  persons  above  twenty-one,  and  that  a  grant 

made  to  any  person  under  twenty-one,  no  matter  how  near  he  may 
be  to  tiiat  age,  is  so  completely  null  and  void  that  a  stranger  can 
take  advantage  of  it  in  order  to  excuse  a  trespass. 

Although  their  Lordships  have  not  been  entirely  free  firom  diffi- 
culty in  considering  this  question,  they  have  come  to  the  conclu- 
sion that  the  Defendant  has  not  established  that  which  he  had  to 
make  out  He  has  not  satisfied  their  Lordships  that  they  ought  to 
reverse  a  series  of  decisions  in  the  colony,  and  to  lay  down  that  a 
grant  made  to  any  person  imder  the  age  of  twenty-one  is  neces- 
sarily void  to  all  intents  and  purposes.  It  has  been,  indeed,  con- 
tended on  the  part  of  the  Appellant  that  the  meaning  of  the  word 
^  person  "  in  the  sections  above  referred  to  must  be  somewhat 
restricted,  and  cannot  be  held  to  have  the  effect  of  enabling  any 
person  to  take  who  could  not  previously  take  a  grant  of  Crown 
lands,  and  so  far  their  Lordships  are  disposed  to  agree  with  the 
view  of  the  counsel  for  the  Appellant ;  but  it  is  to  be  observed  that 
the  construction  which  they  put  upon  the  clauses  does  not  enlarge 
the  powers  of  infants,  inasmuch  as  before  the  passing  of  the  Act 
the  Grown  might  grant  to  infants,  and  in£Euits  might  take. 

On  the  whole,  their  Lordships  think  that  no  sufficient  case  has 
been  made  out  to  satisfy  them  that  the  Court  was  wrong,  and  to 
reverse  decisions  which  have  been  acted  upon  for  several  years, 
and  under  these  circumstances  they  will  humbly  advise  Her 
Majesty  to  dismiss  this  appeal. 

A  printed  case  was  lodged  on  behalf  of  the  Bespondents,  although 
they  did  not  appear  by  counsel  at  the  Bar  on  the  hearing.  Under 
these  circumstances  their  Lordships  will  direct  that  the  Bespon- 
dents should  be  allowed  their  costs  down  to  the  lodging  of  their 
case,  indusiva  This  sum  will  be  paid  to  them  out  of  the  sum 
deposited  by  the  Appellant  in  the  Begistry  as  security  for  the  costs 
of  the  appeal 

Solicitors  for  the  Appellant :  PeaeJiey  &  Uoyd. 
[    Solicitors  for  the  Bespondents :  Burton,  Teates,  &  Sart. 
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THE  MAYOR  OF  LYONS Plaintiff; 


AND 


1875 

Dee.h2. 

1876 


THE  ADVOCATE-GENERAL  OP  BENGAL  1  ^  t:::^ 

andOtheks |Defendant8.       ^^5. 

ON  APPEAL  FEOM  THE  HIGH  OOUBT  OF  BENGAL. 

WiU—Gift  to  Charity  whu^  Juu  ceased  to  exist — AppUcaiion  of  Cy-jprh  Doctrine^ 
when  ihe  Bestduary  Bequest  is  aiso  to  Charity. 

C.  B^  a  Frenchman,  by  an  English  will,  dated  the  Ist  of  January,  1801, 
bequeathed  his  property,  valued  by  himself  at  upwards  of  30  lacs,  partly  to 
indiridaal  legatees,  moxe  largely  to  various  charitable  objects,  the  most  pro- 
minent being  certain  establishments  in  Lucknotp^  CaJkutta^  and  Lyons,  His 
estate  was  administered  and  various  questions  under  his  will  disposed  of  in 
seyenl  suits  instituted  for  those  purposes  in  the  Supreme  Court  at  Calcutta, 
Among  the  charitable  bequests  were  the  three  following  legacies :  1,  by  the 
28th  clause  the  annual  sums  of  Bs.5000  and  R8.1000,  to  be  applied  respec- 
tively to  the  discharge  and  relief  of  poor  debtors  detained  in  prison  in  Col- 
cvAia ;  2,  by  the  25th  clause  the  annual  sum  of  Bs.4000  to  be  paid  to  the 
magistrateB  of  Lyons  to  liberate  poor  prisoners  detained  for  debt  in  Lyons, 
This  fund  was,  before  1832,  fully  paid  over  to  the  Mayor  abid  Commonalty 
of  Lyons,  3.  By  the  83rd  clause  the  annual  sum  of  Bs.4000,  to  be  paid  to 
liberate  poor  prisoners  at  Lu,ehnow^  but  with  a  direction  that  **  if  none,  that 
sum  is  to  renudn  to  the  estate."  This  gift  was,  by  a  decree  of  the  Supreme 
Court  in  1832,  declared  to  be  void,  and  the  residuary  estate  was  increased  by 
the  amount  which  would  have  been  required  to  satisfy  it. 

A  scheme  was  settled  in  1802  for  the  administration  of  the  charities  for 
the  release  and  relief  of  poor  prisoners  at  Calcutta  comprised  in  the  first- 
mentioned  legacy,  and  funds  to  satisfy  the  same*  were,  by  orders  of  the 
Supreme  Court,  tzansferred  to  the  credit  of  two  separate  accounts  for  those 
several  purposes.  The  income  of  these  funds  in  excess  of  what  was  re- 
quired for  poor  prisoners  at  Calcutta  accumulated ;  and  in  August,  1865, 
had  amounted  to  Bs.351,000.  The  residuary  clause  of  the  will  (the  83rd) 
directed  that  **  after  the  several  payments  of  gift  and  others,  as  also  the 
sevexal  establishments,  if  a  surplus  of  ten  lacs  remains,  that  above  surplus 
is  to  be  divided  in  such  a  manner  as  to  increase  the  three  establishments." 

On  a  petition  by  the  Advocate-General,  without  citing  the  Appellant,  the 
High  Court  on  tiie  3rd  of  August,  1866,  made  an  order  (confirmed  by 
another  order  of  the  2nd  of  March,  1866),  under  which  a  sum  of  Bs.  150,000 
was  reserved  in  an  account  for  the  relief  and  release  of  poor  prisoners  at 


*  Tmeni :— Sib  Javes  W.  Colvilx,  Sib  Babkbs  Fbaoock,  Sib  Montaovb  E. 
SxiTB,  and  Sib  Bobxbt  F.  Colijeb. 
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Calcutta  as  above,  the  income  to  be  applied  on  the  cypres  principle  *'  in  Iku 
and  supersession  of  the  former  scheme ;"  and  the  residue  of  the  said  aocn- 
mulation  was  divided  between  the  CaktUta  and  the  Lucknow  Martiniere 
establishments. 

On  a  petition  by  the  Appellant  to  the  High  Ck>urt,  dated  the  2l8t  of 
June,  1873,  praying  that  it  might  be  declared  that  the  said  gifts  of  Bs.500O 
and  R8.1000  annually  for  the  release  and  relief  of  prisoners  in  CalaUia  bad 
failed ;  that  the  said  accumulations  formed  part  of  the  residue  of  the  tes- 
tator's estate ;  and  that  the  Petitioner,  as  a  residuary  legatee,  was  entitled  to  s 
share  thereof:  the  High  Court  refused  the  petition,  holding  *'  that  the  said 
charitable  gift  was  an  absolute  charitable  gift  capable  of  being  applied 
cy-prh ;  and  that  the  Petitioner,  as  one  of  the  residuary  legatees  under  the 
will,  was  not  entitled  to  any  of  the  funds  appropriated  to  that  gift  **:— 

Hdd^  by  their  Lordships,  that  this  order  must  be  affirmed. 

It  cannot  bo  laid  down  as  a  general  principle  that  the  cy-prh  doctrine  is 
invariably  displaced  when  the  residuary  bequest  is  to  charity. 

The  jurisdiction  of  the* Court  to  act  on  the  cy^pres  doctrine  upon  the 
failure  of  a  specific  charitable  bequest  arises  whether  the  residue  be  given  to 
charity  or  not,  unless  upon  the  construction  of  the  will  a  direction  can  be 
implied  that  the  bequest,  if  it  fails,  should  go  to  the  residue. 

Such  a  direction  cannot  be  implied  from  the  terms  of  the  above  legacies 
to  poor  prisoners  in  Calcutta  and  Lyons,  especially  when  compared  with  the 
corresponding  gift  to  the  prisoners  at  Lucknow^  nor  can  it  be  inferred  from 
the  residuary  clause,  which  in  terms  disposes  of  such  residue  as  is  left  after 
providing  for  the  said  legacies. 

L  HIS  was  an  appeal  from  an  order  of  the  High  Court  at  Bengdy 
dated  the  10th  of  September^  1873,  and  made  in  certain  causes 
instituted  for  the  purpose  of  administering  the  trusts  of  the  will 
of  Major-General  Claude  Martin^  whereby  the  Court  refused  an 
application  on  the  part  of  the  Mayor  of  Lyons,  as  representing 
one  of  the  residuary  legatees,  to  the  effect  that  a  fund  devoted  to 
charity  by  the  testator's  will  might,  in  consequence  of  the  parti- 
cular object  pointed  out  by  the  testator  having  failed,  be  divided 
amougst  the  residuary  legatees.  « 

Major-General  Claude  Martin  was  a  Frenchman  by  birth.  He 
was  born  at  Lyons  in  1735.  Early  in  life  he  went  to  the  Baxi 
Indies  as  a  common  soldier  in  the  French  army.  In  1763  he 
transferred  his  services  to  the  East  India  Company  on  condition  of 
not  being  required  to  serve  against  his  countrymen,  and  he  rose  to 
high  rank  in  the  Company's  employ.  In  1776  he  was  attached  to 
the  military  service  of  the  Nawab  Vizier  of  LuchnoWy  and  thence- 
forth he  remained  in  the  Nawab's  service  until  near  the  time  of 
his  death.    He  died  on  the  30th  of  September,  1801,  having 
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amassed  a  large  fortane,  the  greater  part  of  which  he  devoted  by       J.  G. 
his  will  to  charitable  purposes.  1875-6 

The  said  will,  dated  the  Ist  of  January,  1801,  (as  the  same  has    biatob  of 
been  constmed  in  various  decrees  and  orders)  contained,  among      ^^^^^ 
others,  dispositions  to  the  following  effect :  A  gift  of  BsISOOO  per    Adtooate- 
annum  for  the  release  of  unpnsoned  debtors  at  OcueuUa,  and  a   of  Bbnqal. 
gift  of  B6.1000  per  annum  for  the  relief  of  such  prisoners.    Also 
three  bequests  to  found  charities  at  CaJeuitay  at  Lyons,  and  at 
Lucknaw,  respectively.    And  a  gift  of  the  residue  equally  between 
the  said  three  charities  at  Calcutta^  Lyons,  and  Lueknow,    The 
two  bequests  for  the  release  and  relief  of  prisoners  having  failed 
for  want  of  objects  of  the  charity,  the  question  raised  in  this 
appeal  was  whether  the  fund  thereby  set  free  ought  to  be  divided 
between  the  three  residuary  charities,  or  applied  ey-pres  in  the 
manner  directed  by  the  order  appealed  from,  which  was  in  sub- 
fitanoe  a  distribution  for  the  benefit  of  the  CalcuUa  and  Lueknow 
charities,  and  for  the  benefit  of  convicts  on  their  release  from  jail 
at  CdbuUa,  to  the  exclusion  of  the  Lyons  charity. 

The  will  was  divided  into  thirty-four  articles,  of  which  those 
most  material  on  the  questions  arising  on  this  appeal  are  the 
following: — 

The  23rd  article  contained  a  bequest  of  Bs.150,000,  to  be 
invested,  and  the  income  applied  for  the  relief  of  the  poor  of 
Ludmow,  Calcutta,  and  Chandemoffore. 

The  24th  article  was  as  follows :  *'  I  give  and  bequeath  the  sum 
of  200,000  sicca  rupees  to  the  town  of  CalctUta,  to  be  put  at 
interest  in  government  paper,  or  the  most  secure  mode  possible, 
and  this  principle  and  interest  to  be  put  under  the  protection  of 
Government  or  the  Supreme  Court,  that  they  may  devise  an  insti- 
tution the  most  necessary  for  the  public  good  of  the  town  of 
Cakutta,  or  establishing  a  school  for  to  educate  a  certain  number 
of  chOdren  of  any  sex  to  a  certain  age,  and  to  have  them  put 
prentice  to  some  profession  when  at  the  conclusion  of  their  school, 
and  to  have  them  married  when  at  age ;  and  I  also  wishes  that 
every  year  premium  of  few  rupees  or  other  thing,  and  a  medal, 
l»  given  as  to  the  most  deserving  or  virtuous  boy  or  girl,  or  both, 
to  such  that  have  come  out  of  that  school,  or  that  are  still  in  it, 
and  this  to  be  done  on  the  same  day  in  the  month  I  died,  that  day 
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J.  a       those  that  are  to  be  married  are  to  be  married,  and  to  hare  a 
1875-6      sermon  preached  at  the  church  to  the  boy  and  girl  of  the  school, 
Matob  of    Afterwards  a  public  dinner  for  the  whole,  and  a  toast  to  be  drink'd 
Ltoks      jj^  memorandum  of  Oxefandaiar.    This  institution  is  to  bear  the 
Adjocatb-   title  of  La  Martiniere^  and  to  have  an  inscription,  either  on  stones 
or  Bbhoal.  or  marble,  in  large  character,  to  be  fixed  to  any  part  of  the  school, 
on  it  wrote  instituted  by  Major-General  Marl%%  borne  the 
of  January,  1735,  at  Lyon^  who  died  the  day,  month,  and  year 
(mentioning  the  day,  month,  and  year)  and  buried  at  (men- 

tioning the  place) ;  and  as  I  am  little  able  to  make  any  arrange- 
ment for  such  an  institution,  I  am  in  hope  Grovemment  or  the 
Supreme  Court  will  devise  the  best  institution  for  the  public  good, 
and  to  have  it,  as  I  said  above-mentioned,  the  name  of  the  insti- 
tutor,  after  every  article  of  my  or  this  will  and  testament  is  or  are 
fully  settled,  and  every  articles  provided  and  paid  for  the  several 
pension  or  other  gift,  donation,  institution,  and  other  any  sum 
remaining  may  be  made  to  serve— first,  buy  or  build  a  house  for 
the  institution,  as  that  it  may  be  made  permanent  and  perpetnal 
by  securing  the  interest  by  government  paper,  either  in  India  or 
Europe f  that  the  interest  annually  may  support  the  institution ;  for 
this  reasons  I  give  and  bequeath  150,000  sicca  rupees  more  ac- 
cording to  the  proportion  that  may  remain  after  every  articles 
of  this  testament  is  fulfilled,  then  this  sum  to  be  added  for  the 
permanency  of  that  institution,  making  the  sum  of  850,000  sicca 
rupees." 

The  25th  article  was  as  follows :  **  I  give  and  bequeath  the  sam 
of  200,000  sicca  rupees  to  be  deposited  in  the  most  secure  interest 
fund  in  the  town  of  Lyon,  in  France,  and  the  magistrates  of  that 
town  to  have  it* managed  under  theirs  protection  and  control; 
that  above-mentioned  sum  is  to  be  placed,  as  I  said,  in  a  stock  or 
fund  bearing  interest,  that  interest  is  to  serve  to  establish  an  insti- 
tution for  the  public  benefit  of  that  town ;  and  the  Academy  of 
Lyon  are  to  devise  the  best  institution  that  can  be  permanently 
supported  with  the  interest  accruing  of  the  above-named  sum ; 
and,  if  no  better,  to  follow  the  one  devised  in  the  Artide  24th  as 
at  Ludonow  ;  the  institution  to  bear  the  name  of  MarHMkre,  and 
to  have  an  inscription  made  at  the  house  of  the  institution  men- 
tioning the  same  title  as  the  one  of  Cakiutia^  and  this  institution 
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to  be  established  at  the  Place  8t  Pierre — 1^.  Safurinn  being  J.  C 
where  I  had  been  christened — ^there  at  that  place  to  buy  or  build  1875-6 
a  house  for  that  purpose;  and  to  marry  two  girls  every  year,  to  matob  of 
each  200  liyres  toumois,  besides  paying  about  100  livres  for  the  ^^^ 
marriage  and  fest  of  each  of  those  who  married ;  or  if  the  insti-  Adyooatb- 
tution,  such  as  the  Lud^now  one,  educating  a  certain  number  of  of  Bbnoal. 
boy  and  girl,  then  they  are  to  have  a  sermon  and  a  dinner  for  the 
schools-boys  and  those  who  are  married,  and  they  are  to  drink  a 
toast  in  memory  of  the  institutor ;  and  a  medial  is  to  be  given  of 
the  value  of  50  livres,  with  a  premium  in  cash,  or  in  kind,  to  be 
about  200  livres  to  the  boy  or  girl  that  has  been  the  most  virtuous 
and  behaved  better  during  the  course  of  the  year ;  and  also  to 
have  a  premium  of  the  value  of  100  livres  for  the  second  that 
behave  better,  and  ako  a  third  premium  of  about  60  livres  for  the 
third  that  behave  better.  I  am  in  hope  that  the  magistrate  of 
the  town  will  protect  the  institution ;  and  in  case  the  sum  above 
allowed  of  200,000  sicca  rupees  is  not  sufficient  for  a  proper 
interest  to  support  the  institution,  and  buying  or  building  the 
honse,  then  I  give  and  bequeath  an  additional  sum  of  50,000  sicca 
rupees,  making  250,000  sicca  rupees.  One  of  my  male  relations 
residing  at  Lyon  may  be  made  administrator  or  executor,  joined 
with  any  one  appointed  by  the  magistrate,  to  be  manager  of  the 
8aid  institution ;  and  these  managers  are  to  have  an  ceconomical 
commission  for  their  trouble,  taken  from  the  interest  of  thb  sum 
above-mentioned.  I  also  give  and  bequeath  the  sum  of  4000  sicca 
mpees  to  be  paid  to  the  magistrates  of  the  town  of  Lyon^  for  to 
liberate  from  the  prison  so  many  prisoner  as  it  may  extend,  such 
that  are  detained  for  small  debt ;  and  this  liberation  is  to  be  made 
the  day  of  month  I  died,  as  that  the  remembrance  of  the  donor 
may  be  known,  and  my  name,  Major^General  Martin,  is  the  insti- 
tutor; and  as  given  and  bequeathed  the  sum  of  4000  sicca  rupees 
for  to  liberate  some  poor  prisoners  as  far  as  that  sum  can  afforded ; 
this  I  mention  to  have  it  made  known,  as  that  if  neglected  that 
some  charitable  men  may  acquaint  the  magistrate  of  the  town  of 
Lyon,  as  that  they  might  obUge  my  executor,  administrator,  or 
assigns  to  pay  the  sum  above  said,  and  be  more  regular  in  their 
payments." 
The  28th  article  was  as  follows :  ^  I  give  and  bequeath  the  sum 
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J.  G.       of  5000  sicca  nipees  to  be  paid  annually  to  the  magistrates,  or 

1875-6      Supreme  Court  of  Calcutta,  or  to  Government.    This  sum  is  to 

Hator  op    ^^y^  to  pay  the  debt  of  some  poor  honest  debtor,  detained  in 

Lyons      j^jj  f^^  small  sum,  and  to  pay  as  many  small  debt  and  liberate  as 

Advocatc-   many  debtor  as  the  sum  can  extend ;  this  liberation  is  to  be  made 

uF  BoGAL.  the  day  month  I  died,  as  a  commemoration  of  the  donor,  and  as 

being  a  soldier,  I  would  wish  to  prefer  liberating  any  poor  officers 

or  other  military  men  detained  for  small  debt,  preferable  to  any 

other.    And  I  also  give  and  bequeath  the  sum  of  1000  sicca 

rupees  to  be  paid  yearly,  and  to  make  a  distribution  of  it  to  the 

poor  prisoners  remaining  in  jail  on  the  same  day  as  the  one 

mentioned  above,  both  sums  making  Bs,6000  every  year.** 

The  material  portion  of  the  33rd  or  residuary  article  is  set  ont 
in  the  judgment  of  their  Lordships. 

For  the  purpose  of  carrying  into  execution  the  trusts  of  the 
said  will,  five  suits  were  instituted  in  the  late  Supreme  Court 
of  Judicature  at  Fart  WiUiam  in  BengdL  These  suits  were  as 
follows : — 

First. — Uveddle  v.  Paimerf  which  related,  among  other  things, 
to  the  prisoners'  charity,  vide  Article  28.  Second. — Advocate 
Oenerai  v.  Palmer.  The  bill  was  filed  the  20th  of  June,  1816,  for 
the  purpose  of  carrying  into  effect  the  directions  contained  in  the 
24th  article  of  the  said  will  (being  directions  relative  to  the 
establishment  of  what  is  now  known  as  the  CalGuUa  Branch  of  La 
Marliniere).  Third. — Mayor  of  Lyons  v.  Palmer.  The  bill  was 
filed  the  26th  of  August,  1818,  for,  amongst  other  things,  an 
account  of  the  personal  estate  of  the  testator,  and  that  the  residue 
might  be  ascertained,  and  the  city  of  Lyom  declared  entitled  to 
one-third  thereof  under  the  33rd  article  of  the  will.  Fourth.—- 
Martin  v.  Advocate  Oenerai.  The  bill  was  filed  the  22nd  of 
October,  1818,  for  an  account  of  the  real  estates  of  the  testator, 
and  for  establishing  the  alleged  right  of  the  Plaintiffs  to  so  much 
of  the  testator's  estate  as  was  undisposed  of.  Fifth. — Palmer  t. 
Martin.  A  cross  suit.  The  bill  was  filed  the  19th  of  February, 
1819,  for  divers  accounts. 

By  an  order  of  the  11th  of  November,  1802,  in  the  cause  of 
Uvedale  v.  Palmer,  a  scheme  was  established  by  the  Supreme 
Court  for  the  administration  of  the  said  charities  for  the  release 
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and  relief  of  poor  prisoners  at  Caleuita,  and  under  various  orders       J.  C 

fands  were  carried  over  out  of  the  testator's  general  estate  to      i875-<; 

answer  the  said  charities  to  the  credit  of  two  separate  accounts^  Mayor  of 

entitled  '*  General  Claude  Martin's  Fund  for  the  Belease  of  Pri-       ^^^"^ 

Sonera,"  and  "  General  Claude  Martin's  Fund  for  the  Belief  of   Advocate- 

.        Gknsbal 
Prisoners/'  and  the  income  of  such  funds  not  required  for  the  said   of  Bengal. 

charities  accumulated  from  time  to  time,  and  at  the  date  of  the 
petition  of  the  Advocate-General  of  the  3rd  of  August,  1865,  here- 
after referred  to,  there  were  standing  to  the  said  account  in  India 
5  per  cent,  and  4  per  cent.  India  paper  and  cash  sums  amounting 
in  the  aggregate  to  about  Bs.351,00U  accumulation  at  the  date  of 
the  order  of  the  10th  of  September,  1873,  the  subject  of  this 


By  a  decree  dated  the  16th  of  August,  1819,  the  causes  were 
consolidated,  and  certain  accounts  were  referred  to  the  Master, 
whose  report,  dated  the  25th  of  November,  1822,  was  confirmed 
on  the  29th  of  November,  1822. 

A  decree  was  made  on  the  2nd  of  December,  1822,  in  pursuance 
of  which  the  Master  made  his  general  report  on  the  3rd  of  Feb- 
mary,  1830,  to  which  the  then  mayor  of  Lyons  took  certain 
exceptions,  which  were,  on  the  1st  of  March,  1830,  allowed,  and 
there  was  a  further  reference  to  the  Mctster,  who  made  his  amended 
report  on  the  19th  of  July,  1830,  and  such  amended  report  was 
dnly  confirmed. 

On  the  7th  of  February,  1831,  a  decree  on  further  directions 
was  pronounced.  In  due  course  the  said  causes  came  on  to  be 
re-heard,  and  on  the  23rd  of  February,  1832,  the  Court  varied  the 
order  made  on  the  7th  of  Februar)-,  1831,  and,  among  other 
thbgs,  decreed  and  declared  that  the  testator,  being  an  alien, 
certain  lands  and  houses  in  Calcutta  could  not  pass  by  his  will,  and 
that  the  meaning  of  the  testator  in  the  will  was  that  payment  of 
his  debts  and  legacies  should  first  be  made,  and  a  sufficient  sum 
should  be  set  apart  and  secured  for  the  payment  of  the  several 
pensions,  and  for  the  completing  and  maintaining  of  the  several 
buildings,  charitable  institutions,  and  establishments  in  the  will 
mentioned,  or  so  many  of  them  as  could  be  lawfully  and  efitBctually 
established  and  maintained,  and  for  the  payment  of  all  salaries, 
wages,  and  allowance  in  the  will  provided  for  supervisors,  servants, 

VcH..  I.  3  H 
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J.  0.        and  other  persons  to  be  employed  in  and  about  the  buildings,  in- 
1875-^      stitutionSy  and  establishments,  or  any  of  them;  and  that,  after 
Mayor  of    leaking  all  such  payments  and  provisions,  if  it  should  be  found 
Ltoks      jj^f^^i  fj^Q  Q^jjj^  remaining  would  exceed  10  lacs  of  rupees,  the  whole 
Advooate-    of  such  surplus  should  be  divided  into  three  equal  portions,  which 
OF  Bengal,    should  be  respectively  appropriated  and  applied  as  far  as  they 
could  be  lawfully  applied  to  the  same  charitable  institations, 
establishments,  and  uses  at  CcUeutta,  LyonSj  and  Lucknow,  to  which 
certain  other  sums  were  bequeathed  and  made  applicable  by  the 
preceding  provisions  of  the  will,  and  if  it  should  be  foimd  at  the 
time  of  the  testator's  death  that  the  sum  so  remaining,  after 
making  all  such  payments  and  provisions  as  aforesaid,  should  be 
less  than  10  lacs,  then  that  it  should  be  kept  at  interest  upon 
government  securities  imtil  it  should  amount  to  the  sum  of  10 
lacs,  when  the  whole  should  be  divided  and  applied  in  the  same 
way  and  for  the  same  purposes,  as  it  hath  been  stated,  that  it  was 
the  intention  of  the  testator  in  the  aforementioned  case  that  the 
surplus,  if  it  should  at  fiist  exceed  10  lacs,  should  be  divided  and 
applied.    And  the  said  decree  also  decreed  and  declared  that  the 
sum  of  EsJ50,000,  by  the  23rd  article  of  the  will  bequeathed  to 
the  poor  of  CalciUtay  Cha/ndernoffore,  and  Lucknow;  and  a  farther 
sum  to  provide  for  the  payment  annually  of  the  sum  of  5000  sicca 
rupees,  and  of  1000  sicca  rupees  directed  by  the  28th  article  of  tlie 
will  to  be  paid  annually  for  the  release  and  relief  of  prisoners  for 
debt,  at  Calcutta,  some  time  before  the  said  decree  of  the  22&d 
December,  1822,  were  paid  by  John  Palmer,  one  of  the  executors 
aforementioned,  into  the  hands  of  the  Aocountant-Greneral  of  this 
Court,  under  an  order  of  this  Court  in  the  cause  of  Vvedale  y. 
Falmer. 

And  decreed  and  declared  that  a  sum  amounting  with  interest 
to  Es,312,097  had  been  carried  to  a  separate  account  to  provide 
for  certain  pensions  and  allowances  bequeathed  by  the  will. 

And  decreed  and  declared  that  the  sunis  of  Bs.200,000  and 
Bs.150,000,  bequeathed  for  a  charitable  institution  at  Calcutta, 
with  interest  thereon,  had  been  carried  to  a  separate  account 

And  decreed  and  declared  that  the  sum  of  B8.250,000,  be- 
queathed for  a  charitable  institution  at  Lyons  by  the  25th  article 
of  the  will,  with  interest  thereon,  and  a  sum  su£Bloient  to  satisfy  the 
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beqnest  of  Bs.4000  per  annum  for  the  liberation  of  prisoners  at       J.  0. 
Lyons  had  been  paid  to  the  Mayor  and  Commonalty  of  Lyons.  1875-^ 

And  decreed  and  declared  that  the  form  of  the  government  at    matob  of 
Ludsnow,  and  the  circumstances  of  that  country,  made  it  impossible      Lyons 
that  any  effect  should  be  given  to  the  bequest^  in  the  33rd  article    -^ooate- 
of  the  willy  of  Bs.4000  per  annum  for  the  liberation  of  prisoners  at   of  Beitoal. 
Lucknow,  and  that  such  bequest  was  consequently  void,  and  that 
the  Court  was  incompetent  by  itself  to  give  effect  to  the  other 
charitable  bequests  at  Lucknow,  being  a  place  beyond  the  jurisdic- 
tion of  the  Court,  but  that  the  Governor-General  in  Council  had 
the  means  to  give  effect  thereto,  and  that  the  sum  of  Bs.200,000 
bequeathed  in  the  33rd  article  ought  to  be  paid  to  the  Governor- 
General  in  Council,  and  that  a  further  sum  of  Bs.100,000  for  the 
college  and  school  at  Lvcknow  ought  to  be  set  apart,  and  the  in- 
terest paid  to  the  Gt)vemor-General  in  Council,  and  that  certain 
further  sums  therein  mentioned  ought  to  be  set  apart  and  the 
interest  paid  to  the  Governor-General  in  Council  for  salaries, 
allowances^  and  expenses  connected  with  Constantia  House.    And 
it  was  referred  to  the  Master,  among  other  things,  to  inquire  and 
report  what  surplus  remained  out  of  the  funds  standing  to  the 
general  credit  of  the  causes,  after  making  provision  for  all  the  ' 
payments,  reservations,  and  appropriations  to  separate  accounts 
and  other  matters  and  things  by  the  decree  ordered,  directed,  or 
declared. 

Appeals  were  presented  against  the  said  decree  to  Her  Majesty 
in  Council,  and  by  the  Beport  of  the  Judicial  Committee  dated  the 
22nd  of  February,  1837,  various  points  were  set  forth  upon  which 
the  said  decree  ought  to  be  reversed  or  varied^  and,  among  others, 
the  declaration  that  the  said  land  and  houses  at  Cdleuita  did  not 
pass  by  the  will ;  and  the  declaration  as  to  the  Ltteknow  MarHwiere 
Charity  was  reversed,  and  another  declaration  substituted;  and  in 
all  other  respects,  including  the  declaration  hereinbefore  stated  as 
to  the  intent  and  meaning  of  the  testator's  residuary  disposition, 
and  the  declaration  that  the  gift  of  Bs.4000  per  annum  for  the 
liberation  of  prisoners  for  debt  at  Lucknow  was  void,  the  said 
decree  was  affirmed. 

By  a  decree  of  the  Supreme  Court  of  Judicature  at  Fort  WU' 
iiam,  in  Bengal,  in  these  causes,  dated  the  14th  of  November,  1837, 

3  H2 
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J.  0.       the  variatioDS  specified  by  the  report  of  the  Judicial  Committee  oi 

1875-6      the  Privy  Council  were  embodied  in  the  shape  of  a  further  decree, 

Matob  of    £^d  in  all  other  respects,  including  the  declaration  as  to  the  intent 

^^^       and  meaning  of  the  residuary  disposition,  and  the  declaration  that 

-^vocATE-   the  gift  of  Rs.4000  per  annum  for  the  liberation  of  prisoners  at 

OF  Bengal.   Luchnoto  was  void,  the  decree  of  the  23rd  of  February^  1832,  was 

confirmed  and  established. 

By  a  decree  of  the  Supreme  Court  dated  the  11th  of  April,  1839; 
after  reciting  the  various  sums  which  had  been  carried  to  separate 
accounts,  and  giving  various  directions  relating  thereto,  it  was  de-^ 
clared  that  the  residue,  and  the  costs  (if  exceeding  10  lacs),  was,, 
according  to  the  decree  and  order  of  the  Privy  Council,  applicable 
to  the  increase  of  the  charities  at  CalciMa,  Lyons,  and  Ltiehnow, 
in  equal  shares. 

By  a  decree  dated  the  31st  of  August,  1840,  it  was  recited  that 
the  residue  of  the  testator^s  estate,  after  providing  for  the  purposes 
in  the  said  decree  mentioned,  and  for  all  other  purposes  directed 
by  the  testator's  will,  would  greatly  exceed  the  sum  of  10  lacs, 
although  the  amount  thereof  could  not  be  ascertained  until  such 
purposes  were  finally  completed,  in  which  event  the  whole  thereof 
became  applicable  according  to  the  provisions  of  the  said  will  to 
the  increase  of  the  said  establishments  at  (Meutta,  Lyons,  and 
Liicknow,  And  it  being  desirable  that  such  increase  should  not 
be  postponed  until  the  final  completion  of  the  purposes  aforesaid, 
but  should  take  efiect  immediately,  as  far  as  practicable,  it  was 
ordered  that  5  lacs  should  be  carried  to  the  account  of  the  Calcutta 
Martiniere,  5  lacs  to  the  trustees  of  the  Luchnow  charity,  and  5 
lacs  should  be  paid  to  the  mayor  and  municipality  of  Lyons. 

By  an  order  dated  the  28th  of  February,  1849,  after  directing 
certain  payments  by  way  of  restoring  to  the  residue  certain  sums 
which  had  been  paid  in  excess  for  the  benefit  of  the  Luchum 
charities  aforesaid,  the  residue  then  available  was  divided  in  equal^ 
shares  between  the  CahMa  Martiniere,  the  Lueknow  trustees,  and 
the  mayor  and  municipality  of  Lyons. 

On  the  3rd  of  August,  1865,  the  Advocate-General  of  Her  Majesty 
for  the  Presidency  of  Fort  William  in  Bengal  preferred  his  Petition, 
to  the  High  Court,  and  after  stating  the  said  28lh  Article  and  the 
schemes  contained  in  the  Master's  report  of  the  11th  of  November,. 
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1802,  and  the  confirming  order  of  like  date,  and  stating  the  pay-       J.  0. 
mente  which  had  been  made  under  orders  of  the  Court  to  the      1872h6 
iimds  set  apart  for  the  release  and  relief  of  prisoners  at  Calcutta^    Mayor  op 
but  not  stating  any  of  the  subsequent  decrees  or  orders  herein-       ^^loiss 
before  mentioned,  further  stated  that  for  many  years  past  the  said   -^▼ooatk- 
schemes  for  the  distribution  of  the  said  annual  sum  of  B8.5000  for  op  Bengal. 
the  release  of  prisoners,  and  of  the  said  annual  sum  of  Bs.1000  for 
the  relief  of  prisoners,  had  both  become  obsolete,  and  that  neither 
of  them  had  been  acted  upon  in  practice,  and  that  the  funds  in 
Court  had  largely  accumulated  owing  to  the  small  expenditure 
out  of  the  income  thereof,  and  stated  the  amounts  of  the  said  funds 
which  were  then  in  the  aggregate  upwards  of  Bs.350,000  in  India 
4  and  5  per  cent  paper,  and  in  cash,  and  that  the  number  of 
fersons  coming  or  likely  to  come  within  the  express  terms  of  the 
bequests  in  the  said  28th  article  of  the  will  mentioned  was  and 
would  be  wholly  insufficient  to  exhaust  the  income  of  the  said 
funds  in  Court,  and  that  it  had  become  impracticable  literally  to 
carry  into  effect  the  said  bequests,  thereby  prayed  that  he  might 
be  at  libei-ty  to  lay  before  the  Court  a  scheme  or  schemes  for  the 
application  of  the  trust  funds  then  in  Court,  or  the  income  thereof, 
or  a  part  thereof  respectively,  in  lieu  and  supersession  of  the  said 
former  schemes  which  had  become  obsolete  and  were  then  in- 
capable of  being  carried  into  effect. 

By  an  eo;  parte  order,  dated  the  3rd  of  August,  1865,  and  made 
upon  the  said  Petition,  liberty  was  given  to  the  Advocate-General 
4o  propose  and  lay  before  the  Court  a  scheme  for  the  application 
of  the  said  funds.  A  scheme  was  accordingly  brought  in  and 
reported  upon,  and  approved  by  Mr.  Justice  Norman  on  the  20th 
of  February,  1866. 

By  an  order  of  the  said  Court,  dated  the  2nd  of  March,  1866, 
the  report  containing  the  said  scheme  was  confirmed,  and  it  was 
ordered  amongst  other  things  as  follows : — That  the  corpus  of  the 
fimds  in  Court,  beyond  the  sum  which  would  at  4  per  cent,  pro-  ; 

duce  yearly  6000  sicca  rupees,  should  be  applied  iu  manner  follow-  I 

ing  (that  is  to  say)  one  lac  rupees  be  transferred  to  the  credit  of 
the  governors  of  the  Calcutta  branch  of  La  Martintere,  and  the 
residue  (after  deducting  costs)  to  the  credit  of  the  trustee  of  the 
JLudcnow  branch  of  La  Martiniere. 
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J.  0.  That  the  sum  which  would  as  aforesaid  produce  yearly  6000 

1875-6  sicca  rupeeSy  tIz.,  150,000  sicca  rupees,  should  be  kept  apart  in  one 

Matob  of  account,  to  be  headed  ''  The  account  of  General  Martin's  fund  for 

Lyons  ^^^  release  and  relief  of  prisoners,"  and  should  be  applied  for  the 

Advocate-    benefit  of  convicts  on  their  release  from  jail  as  therein  mentioned, 
Gbveral  , 

or  Bengal,  the  income  to  be  paid  out  of  Court  half-yearly  to  the  Commis- 

'       sioner  of  Police  for  the  town  of  Caleutta. 

The  said  order  was  obtained  ex  parte  on  a  Petition  of  the  Advo- 
cate-General filed  on  the  day  of  the  date  thereof,  and  the  Ap- 
pellant had  no  notice  either  of  the  Petition  of  the  Advocate- 
General  or  of  the  report  of  Mr.  Justice  Norman,  or  of  the  order 
of  the  2nd  of  March,  1866. 

On  the  80th  of  June,  1873,  the  Appellant,  the  Mayor  of  Lyons, 
acting  for  and  in  the  name  of  the  community  of  the  city  of  Lyons, 
presented  his  petition  to  the  High  Court  of  Judicature,  and 
thereby,  after  stating  the  particulars  relating  to  other  funds  which 
had,  as  the  Petitioner  contended,  fallen  into  the  residue  of  the 
testator's  estate,  and  also  stating  the  said  order  of  the  2nd  of 
Marchy  1866,  which  was,  as  the  petition  alleged,  made  without 
notice  to  the  Petitioner ;  it  was  among  other  things  prayed  that 
it  might  be  declared  that  the  bequest  in  the  28th  article  of  the 
testator's  will  had  failed,  and  that  the  sums  standing  to  the  credit 
of  the  separate  accounts,  '*  General  Claude  Martin's  Fund  for  the 
Eelease  of  Prisoners,"  and  '*  General  Claude  Martin's  Fund  for  the 
Belief  of  Prisoners,"  fell  into  and  formed  part  of  the  residue  of 
the  testator's  estate,  and  that  it  might  be  ordered  that  the  said 
sum  of  150,000  sicca  rupees,  with  the  accumulations,  if  any,  might 
be  transferred  to  the  general  credit  of  the  causes,  and  that  an 
account  might  be  taken  of  the  sums  received  by  or  set  apart  for 
the  benefit  of  the  residuary  legatees,  other  than  the  Mayor  of 
Lyons,  under  the  said  order  of  the  2nd  of  March,  1866 ;  and  that 
the  amount  might  be  recouped  to  the  general  credit  of  the  causes, 
or  duly  brought  into  account  in  adjusting  the  division  of  tlie  resi- 
duary estate ;  and  that  the  amount  of  the  residue  divisible  between 
the  residuary  legatees,  and  the  share  coming  to  each  of  them, 
might  be  ascertained,  having  regard  to  the  sums  properly  payable 
or  transferable  to  the  general  credit  of  the  causes  and  to  the 
adjustments  aforesaid. 
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The  petition  of  the  Mayor  of  Lyons  came  on  to  be  heard  before       j.  c. 
the  High  Court  of  Judicature,  and  by  the  order  made  on  the  said      187£h6 
petition  on  the  10th  of  September,  1873,  it  was  among  other    hatobof 
things  ordered  that  the  prayer  of  the  petition  of  the  Mayor  of      ^^®^* 
h/ons^  so  &r  as  it  related  to  the  bequest  in  article  28  of  the  will    Adtooatb- 
of  the  said  testator,  be  refused,  and  it  was  declared  that  the   of  Bengal. 
charitable  gift  in  the  28th  article  of  the  said  will  was  an  absolute 
charitable  gift  capable  of  being  applied  ey-jres^  and  that  the 
Mayor  of  Lyons,  as  one  of  the  residuary  legatees  under  the  said 
wiU,  was  not  entitled  to  any  part  of  the  trust  funds  appropriated 
to  such  gift 

Mr.  Cowie,  Q.C.,  and  Mr.  Hemminff,  Q.C.,  for  the  Appellant, 
referred  to  the  various  danses  of  the  will  and  history  of  the  pro- 
ceedings hereinbefore  and  in  the  report  of  the  Mayor  of  Lyons  t. 
East  India  Company  (1)  set  forth.  They  contended  that  the 
effect  of  the  will  and  of  the  whole  series  of  orders  made  in  the 
suits  mentioned  above,  prior  to  the  ex  parte  proceedings  in  the 
years  1865  and  1866,  was  that  the  Appellant,  as  representing  the 
city  of  Lyons,  was  entitled  to  one-third  of  the  sums  set  free  by 
the  fiEdlure  of  particular  charitable  bequests.  Orders  had  been 
made  for  division  of  sums  representing  residue,  and  for  payment 
of  one-third  to  the  Mayor  and  Municipality  of  Lyons  from 
time  to  time  as  funds  become  available.  In  all  the  decrees  and 
orders  mentioned  above,  and  in  all  consequent  proceedings,  the 
fond  which  had  been  set  free  by  the  fitilure  of  the  bequest  of 
B&4000  per  annum  for  the  liberation  of  prisoners  at  Luchnow,  was 
treated  as  part  of  the  residue  divisible  into  thirds,  of  which  one 
was  payable  to  the  Mayor  and  Municipality  of  Lyons  for  the 
charitable  purposes  mentioned  in  the  will  of  the  testator.  They 
referred  especially  to  the  decrees  of  the  23rd  of  February,  1832^ 
and  the  31st  of  August,  1840.  With  regard  to  the  orders  made 
and  the  proceedings  had  in  the  years  1865  and  1866,  they  were 
not  binding  on  the  Appellant  for  want  of  notice. 

The  High  Court  in  the  judgment  under  appeal  had  in  sub* 
stance  held  that  the  funds  ought  to  be  applied  ey-pres  in  a  par* 
ticalar  manner,  to  the  exclusion  of  the  Lyoni  charity,  to  which 

(1)  1  Hoore,  Ind*  Ap.  Ca.  p.  175,  see  especially  pp.  292,  294. 
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^'  0.       one-third  of  the  reaidue  was  given  by  the  will ;  but  such  applica- 
1875-6      tion  of  the  doctrine  of  ey-pres  is  erroneous.    There  was  a  complete 
Hatob  of    residuary  gift  in  favour  of  specified  charitable  objects ;  and  such 
I,.         being  the  case,  the  particular  legacy  which  failed  lapsed  into  the 
-^^^1^   residue.    The  cy-pres  doctrine  cannot  be  applied  in  order  to  divert 
OF  BuroAL.  moneys  given  to  a  charity  to  purposes  which  were  non-charitable, 
and  if  charity  is  the  admitted  purpose  in  view,  it  must  be  the 
charity  specified  by  the  testator  himself  according  to  his  expressed 
intention  in  the  residuary  clause,  and  not  one  which  the  Court 
substitutes  for  it  in  accordance  with  some  presumed  intention.    If 
the  ey-pres  doctrine  is  applicable  at  all,  the  Mayor  of  Lyons  is  one 
of  the  proper  objects  of  its  application.  It  is  conceded  that  there  is  a 
general  dedication  by  the  testator  to  a  charity,  and  if  a  particular 
mode  indicated  by  an  early  clause  in  the  will  fails,  another  still 
charitable  is  to  be  adopted,  in  accordance  with  the  direction  in  a 
later  one.     In  other  words,  when  the  residuary  bequest  is  to 
charity,  there  was  no  reason  for  a  ey-pres  disposition  of  a  charit- 
able legacy,  and  the  rule  failed  together  with  the  reason  which 
supported  it.     They  referred  to  Jarman  on  Wills  [2Qd  ed.], 
vol.  i.,  p.  199,  and  Moggridge  v.  ThachweU  (1).    In  this  particular 
case,  moreover,  the  doctrine  if  applied  would  contravene  the  in- 
tention of  the  testator,  which  clearly  pointed  out  the  three  Mar- 
tiniere  establishments  as  the  principal  and  prominent  objects  of  his 
bounty.     The  true  construction  of  the  will  was  that  on  failure  of 
those  particular  legacies  of  Bs.5O0O  and  Rs.lOOO  annually,  there 
was  a  bequest  over  of  the  corpus  of  the  fund  to  the  three  MarHniere 
establishments. 

Lastly,  if  notwithstanding  the  words  of  the  will,  and  the  decrees 
and  orders  heretofore  made,  the  Court  below  was  right  in  regu- 
lating the  application  of  this  fund  by  the  ey-prh  doctrine,  the 
scheme  which  it  has  devised  in  consequence  ought  to  be  amended, 
in  that  it  improperly  excludes  the  Mayor  of  Lyons  from  all  par- 
ticipation therein.  The  intention  of  the  testator  was  to  benefit 
all  these  Martiniere  institutions,  and  it  was  wrong  to  exclude  the 
Lyons  charity  altogether  whilst  framing  the  seheme. 

Mr.  Cotton,  Q.C.,  and  Mr.'  Macnoffhten,  for  the  Bespondents,  cen- 

(1)  7  Vcs.  36. 
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tended  that  the  gift  contained  in  article  28  of  the  testator's  will  was  J.  a 
an  absolute  charitable  gift  capable  of  being  applied  cy-preSy  and  1875-6 
therefore  the  bequest  did  not  fall  into  the  testator's  residuary  matorov 
estate  on  failure  of  the  particular  object  pointed  out  by  the  tes-  ^^^** 
tator.  The  rule  contended  for  on  the  other  side,  that  the  ey-prea  Advooatb- 
doctrine  cannot  be  applied  where  the  residuary  bequest  is  to  a  of  Bengal. 
charity,  is  unsupported  by  authority,  and  is  also  unreasonable. 
Cases  might  be  supposed  where  the  particular  bequest  which 
failed  was  in  favour  of  an  important  and  extensive  charity,  and 
the  residuary  bequest  was  to  one  of  limited  scope,  to  which  the 
application  of  large  sums  would  be  absurd  and  clearly  opposed  to 
the  testator's  intention.  The  true  rule  is  that  a  valid  legacy  to  a 
charity  cannot  fidl,  and  if  the  particular  object  fails,  the  disposition 
of  the  moneys  so  bequeathed  will  in  all  cases  be  regulated  by  the 
cy-pres  doctrine,  notwithstanding  that  the  residue  is  likewise  given 
to  charity.  The  legacy  to  the  particular  charity  is  sustained  by 
ascertaining  what  is  the  particular  object  nearest  in  character  to 
tiiat  which  has  failed ;  not  by  ascertaining  from  the  rest  of  the 
will  what  are  the  other  charitable  objects  which  the  testator,  in 
other  dispositions  of  his  property,  has  had  in  view.  [They  re- 
ferred to  Jamian  on  Wills  [2Qd  ed.],  vol.  i.,  p.  199  ;  JPtsi  v. 
AUomey-General  (1);  Be  Ashtan's  Chariiy  (2);  AUomey-Oeneral 
T.  Iranmonffers*  Company  (3).]  A  gift  to  a  charity  may  be 
held  to  fail :  see  Cherry  v.  Mott  (4),  where  such  a  gift  was  held 
totally  void ;  but  where  charity  in  however  general  a  sense  is 
once  established  as  the  legatee,  and  the  particular  mode  of  exe- 
cnting  it  pointed  out  by  the  testator  fails,  it  will  be  executed  by 
the  Coart  cy-pres.  See  also  MilU  v.  Farmer  (5).  In  the  case  of 
a  legacy  to  an  individual,  form  is  of  the  essence,  and  if  he  cannot 
take  it  modo  et  forma  he  cannot  take  it  at  all ;  in  the  case  of  a 
legacy  to  charity  it  never  fails  when  once  the  gift  has  been 
established,  for  the  Court  will  reform  the  mode  of  execution  in 
order  to  give  effect  to  the  intention. 

It  is  argued  on  the  other  side,  that  it  was  the  intention  of  the 
testator  that  if  the  particular  object  of  charity  indicated  in  the 

(1)  Law  Kep.  4  Eq.  521.  10  a  &  F.  908. 

(2)  27  Beav.  115.  (4)  1  My.  &  Cr.  133. 

(3)  Cr.  &  P.  208 ;  2  My.  &  K.  576 ;    (5)  19  Ves.  483 ;  1  Mer.  99. 
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J.  G.  28th  clause  failed,  then  that  there  was  a  bequest  over  to  the  chari- 

1875  6  ties  mentioned  in  the  residuary  clause.      Such    bequest  oyer 

MatoTof  110 where  appears  in  express  terms,  and  to  give  effect  to  it  is  to 

Ltonb  construe  a  testator's  will,  not  by  the  terms  which  he  has  employed. 

Advocate-   but  by  conjectures  of  what  he  might  have  intended  in  a  state  of 
General        ,  ii.«i 

07  Bengal.  Circumstances  different  from  those  which  he  contemplated  at  the 
date  of  his  will.  Instead  of  executing  the  intention  of  the 
testator  in  the  maimer  which  is  nearest  to  that  which  he  has  ex- 
pressed,  it  is  to  be  assumed  that  the  legacy  is  to  be  diverted  to 
another  and  it  may  be  totally  different  purpose  from  that  which 
he  has  expressed.  In  this  case  the  charities  mentioned  in  the 
residuary  clause  are,  totally  different  from  that  indicated  in  the 
28th.  [They  referred  to  Ex  parte  Governors  of  Ghrias  EMpitai  (1) ; 
Ghamberlayne  v.  Brockett  (2).]  There  being  nothing  in  this  will  to 
exclude  the  application  of  the  doctrine  of  cy-pfes  the  Court  below 
has,  in  the  scheme  referred  to  by  the  other  side,  exercised  its  dis- 
cretion as  to  the  manner  in  which  that  doctrine  should  be  applied; 
and  a  Court  of  Appeal  will  not  interfere  with  the  exercise  of  dis- 
cretion by  the  lower  Court,  where  it  is  a  mere  question  of  discretion. 
See  judgments  of  Lord  CoUenham  and  Lord'  Campbell:  Iran- 
mongers^  Company  v.  Atiomey-Oeneral  (3).  Moreover,  upon  the 
question  of  the  exercise  of  discretion,a8Suming  the  doctrine  of  ey^es 
applies,  the  Appellant  is  not  entitled  to  be  heard.  He  was  not  a 
party  to  the  proceeding  in  which  the  discretion  was  exercised,  or  to 
the  suit  in  which  this  particular  legacy  is  being  administered.  His 
share  had  been  carried  to  a  separate  account,  and  separated  from 
the  cause  entirely.  The  Appellant  and  the  next  of  kin  had 
agreed  to  divide  between  them  anything  which  came  to  them  by 
way  of  residue,  and  that  compromise  had  been  sanctioned  by  the 
proper  French  authority.  See  Mayor  of  Lyons  v.  East  India 
Company  (4).  With  regard  to  the  right  of  the  Appellant  under 
the  antecedent  orders  and  decrees  referred  to  by  his  counsel,  the 
question  of  the  failure  of  this  particular  legacy  had  not  at  those 
dates  arisen ;  and  no  declaration  has  been  made  either  expressly 
or  impliedly  in  reference  thereto.    The  decree  of  1832  construed 

(1)  Law  Bep.  8  Oh.  199.  (3)  10  Ci.  &  F.  926,  929. 

(2)  Ibid.  206.  (4)  1  Moore,  Ind.  Ap.  Ca.  219. 
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the  will  with  regard  to  the  disposition  of  the  surplus  after  the       J.  C. 
legacies  in  question  had  taken  effect,  and  did  not  contemplate      1875-6 
their  feilure ;  and  the  decree  of  1840  dealt  with  part  of  the  surplus    matob  or 
on  the  same  footing.  ^^^"" 

Adtooatb- 
Mr.  Hemming,  Q.C.,  replied.  o»  bIkgau 

The  judgment  of  their  Lordships  was  delivered  by  1S76 

Sm  MoHTAQUB  K  Smith  : —  Feb.  s. 

The  questions  in  this  appeal  arise  upon  one  of  the  bequests 
in  the  will  of  Major-Greneral  Claude  Martin,  whereby  he  gave 
the  annual  sums  of  Bs.5000  and  Bs.1000  to  be  applied  respec- 
tiTely  to  the  discharge  and  relief  of  poor  debtors  detained  in 
prison  in  CcdeuUa.  The  residue  of  his  large  property  the  testator 
bequeathed^  in  the  special  manner  more  particularly  stated  here- 
after, to  increase  the  funds  of  certain  charitable  establishments 
which,  by  proTious  clauses  in  his  will,  he  had  founded  in  Oaleutta, 
Ltuhnow,  and  the  city  of  Lyons,  in  France. 

The  bequests  to  poor  prisoners  in  Qdetdta  haying  failed  by 
reason  of  the  abolition  of  imprisonment  for  debt,  the  point  to  be 
considered  ia,  whether  these  gifts  are  to  be  dealt  with  by  the 
Conrt  upon  the  principle  of  a  cy-pree  application  of  them,  or 
whether,  as  the  Appellants  contend,  they  fall  into  the  residue, 
so  as  to  increase  the  endowments  of  the  three  establishments 
aboTe  referred  to. 

The  testator  was  a  Frenchman,  bom  in  Lyons.  He  entered  the 
military  service  of  the  East  India  Company,  and  attained  the 
rank  of  Major-general.  With  the  sanction  of  the  British  Goyem- 
ment  he  afterwards  took  seryice  under  the  Bider  of  Dude,  and 
resided  at  Luehnow,  where  he  died  in  1801. 

The  will,  dated  the  1st  of  January,  1801,  was  composed  and 
written  by  the  testator  himself  in  English,  a  language  of  which, 
it  appears,  he  had  only  an  imperfect  knowledge.  It  contains 
nmneroos  bequests^  comprised  in  thirty-four  articles  or  clauses, 
and  has  been  the  subject  of  many  suits  and  much  litigation. 
Several  questions  arising  upon  it,  and  notably  the  question 
whether  the  English  law  relating  to  aliens  had  been  introduced 
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into  British  India,  were  determined  by  this  Committee  on  appeal 
in  1836.  The  judgment  was  delivered  by  Lord  Brougham,  and 
some  passages  of  it  will  hereafter  be  referred  to.  The  general 
history  of  the  suits  will  be  found  in  Mr.  Moore  a  full  report  of  the 
case.    See  the  Mayor  of  Lyons  v.  East  India  Company  (1). 

By  the  will  in  question  the  testator  bequeathed  his  property, 
which  he  valued  at  upwards  of  thirty  lacs  of  rupees,  partly  to 
individual  legatees,  and  more  largely  to  various  charitable  objeck 
The  most  prominent  of  the  charities  were  the  institutions  he 
founded  in  Luchnow,  Calcutta,  and  Lyons  for  educational  and  other 
purposes,  his  desire  being  to   perpetuate  his  memory  in  these 
cities.     The  purposes  are  not  precisely  alike  in  the  three  cities, 
owing  to  the  different  conditions  of  the  countries  to  which  they 
belong.    The  bequest  to  Calcutta  is  found  in  the  24th  article  of 
the  will ;  that  to  the  city  of  Lyons  is  contained  in  the  25th  article, 
and  is  as  follows: — [The  judgment  then  set  out  the  article,  see 
ante,  p.  94.] 

It  is  to  be  observed  that  this  25th  article  contains  the  gift  of 
an  annual  sum  of  Bs.4000  to  be  paid  to  the  magistrates  of  Lyom 
to  liberate  poor  prisoners  detained  for  debt. 

The  analogous  gift  in  favour  of  poor  prisoners  in  Calcutta, 
which  forms  the  subject  of  the  present  appeal,  is  not  in  like 
manner  included  in  article  24,  containing  the  principal  bequest  to 
that  city,  but  is  found  in  a  separate  article  (the  28th),  which  is  as 
follows : — ^[The  judgment  then  set  out  the  article,  see  ante,  p.  95]. 

The  material  part  of  the  33rd  article,  which  contains  what  ma; 
be  treated  as  a  residuary  disposition,  is  in  the  following  terms  :— 

''After  all  accounts  being  settled,  and  sum  insured  for  the 
interest  for  the  payment  of  the  several  monthly  pension,  and  the 
several  payment  of  gift  and  others,  as  also  the  several  establish 
ment,  if  a  surplus  above  £100,000  sterling,  or  about  10  lacs  o; 
sicca  rupees,  remain  of  my  estate,  that  above  surplus  of  10  lac: 
of  sicca  rupees  is  to  be  divided  in  such  a  manner  as  to  increas< 
the  several  establishment  of  Calcutta,  at  Lyon,  and  Luchnow,  a 
that  they  may  be  permanent  and  exist  for  ever.  Besides  the  sun 
allowed  for  finishing  all  the  building,  and  other  of  Constantu 


(1)  1  Moore,  Ind.  Ap.  Ca.  175 ;  S.  C.  1  Moore,  P.  C.  175. 
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Housej  vfhich  I  suppose  may  smonnt  to  200,000  sicca  rupees,  I       j.  c. 
also  give  and  bequeath  the  sum  of  100,000  sicca  rupees  for  the       1876 
snpport  of  the  college  and  other  school,  to  be  regulated  as  the    hatobof 
Caleutta  establishment,  as  per  articles  24,  as  also  as  the  establish-      ^t^oks 
ment  at  l^yofi,  articles  25,  the  gift  for  the  poor  of  Luchnaw,  to  be    Advooatk- 
conducted  as  mentioned  in  articles  23.    I  also  give  and  bequeath  of  Bknoal 
the  sum  of  4000  sicca  rupees  to  be  paid  annually  for  to  liberate  as  ' 

many  prisoners  for  debt  at  I/ucknow  as  it  may  extend,  and  if  none, 
then  that  sum  is  to  remain  to  the  estate ;  any  sum  remaining  is 
to  be  placed  at  interest  for  to  accumulate,  and  improve  the  several 
establishment  and  concern  of  indigo.** 

This  article,  it  may  here  be  remarked,  comprises  a  gift  of  4000 
rupees  to  be  paid  annually  to  liberate  poor  prisoners  for  debt  at 
Luchnow,  but  with  a  direction,  that  ^'if  none,  that  sum  is  to 
remain  to  the  estate." 

Without  going  into  the  details  of  the  suits,  it  will  be  convenient 
to  refer  generally  to  the  proceedings  relating  to  the  fund  now  in 
dispute. 

It  appears  that  by  an  order  of  the  Supreme  Court  of  Judicature 
at  Fort  William  of  the  11th  of  November,  1802,  made  in  the 
cause  of  Uvedale  v.  Palmer,  a  scheme  which  had  been  settled 
by  the  Master  for  the  administration  of  the  charities  for  the  re- 
lease and  relief  of  poor  prisoners  at  CaJctUta  was  confirmed  by  the 
Court,  and  funds  to  satisfy  these  charities  were,  by  orders  of  the 
Courts  transferred  to  the  credit  of  two  accounts  entitled  respec- 
tively, "  Distribution  of  General  Claude  Martinis  Fund  for  the 
Belease  of  Prisoners,"  and  '' Distribution  of  General  Claide 
ManMi  Fund  for  the  Belief  of  Prisoners." 

The  above  oiders  are  not  found  in  the  record,  but  their  exist- 
ence was  admitted  by  the  counsel,  and  the  substance  of  them  is 
stated  in  the  petition  of  the  OfiSciating  Advocate-General  of  the 
3rd  of  August,  1865,  and  in  a  previous  decree  of  the  31st  of 
August,  1840.  It  also  appears  that  the  income  of  these  fundig^  in 
excess  of  what  was  required  for  poor  prisoners,  had  accumulated, 
and  at  the  date  of  the  petition  of  the  Advocate-General  above 
referred  to,  the  fund  amounted  in  the  aggregate  to  about 
R8.351,000. 
,  This  petition,  after  stating  that  for  many  years  past,  owing  to 
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J'  0,       the  passing  of  laws  for  the  relief  of  insolvent  debtors  and  other 

Wi$        causes,  the  existing  scheme  "  had  become  obsolete/'  submits  that 

Mayor  op    there  were  useful  charitable  objects  of  a  kind  not  very  different 

^^^'^      from  those  contemplated  by  the  testator,  and  also  charitable  oi> 

^S*^^*"   J^*®  ^^  other  descriptions  which  the  testator  approved  and  made 

OF  Besgal.    the  subjects  of  other  bequests,  towards  which  the  income  of  the 

funds  might  now  be  beneficially  applied ;  and  prays  to  be  at  liberty 

to  submit  a  scheme  for  the  application  of  the  funds  "  in  lieu  and 

supersession  of  the  former  schemes." 

On  the  3rd  of  August,  1865,  an  order  was  made  on  this  petition 
as  prayed.  This  was  done  without  citing  the  Mayor  of  Lyons ; 
and  in  making  it  the  C!ourt  evidently  assumed  it  had  power  to 
deal  with  these  funds  on  what  is  called  the  ey-pres  principle. 

A  scheme  was  accordingly  settled  and  confirmed  by  an  order  of 
the  Court  on  the  2nd  of  March,  1866. 

This  scheme  provides,  in  substance,  that  a  sum  of  Es.150,000, 
representing  an  annual  income  of  Rs.6000,  should  be  reserved  in 
an  account  to  be  headed,  **  The  account  of  General  Martinis  Fund 
for  the  Belease  and  Belief  of  Prisoners " ;  the  income  of  which 
was  to  be  applied  by  the  visiting  justices  to  assist  convicts  who 
had  conducted  themselves  properly  in  prison  upon  their  discharge ; 
and  that  the  corpus  of  the  fund,  after  reserving  the  above  sum  oi 
Bs.150,000,  should  be  applied  as  follows,  viz. :  ^'  that  6ne  lac  ol 
rapees  should  be  transferred  to  the  credit  of  the  governors  of  the 
Calcutta  branch  of  La  Martiniere,  and  the  residue  (amounting  to 
nearly  a  lac  of  rupees),  after  paying  the  costs  of  these  proceedingSj 
should  be  transferred  to  the  credit  of  the  Lueknow  branch  of  La 
Martiniere  for  the  general  purposes  of  these  institutions  respec- 
tively." Some  special  directions  also  were  given  regarding  the 
disposition  of  the  fund  transferred  to  Lueknaw. 

It  will  be  convenient  to  mention  here  what  has  been  done  with 
respect  to  the  charities  for  the  liberation  of  poor  prisoners  in  Lyom 
and  Lueknow.  With  respect  to  Lyons,  it  was  declared  by  the 
decree  of  the  23rd  of  February,  1832  (and  this  declaration  was  no< 
disturbed  on  the  appeal  in  1836),  ^'  that  a  sum  sufficient  to  satisfy 
the  bequest  of  Bs.4000  to  be  paid  annually  for  the  liberation  ol 
prisoners  at  Lyons,  together  with  the  accumulation  of  interest 
since  testator's  death,  had  been  fully  paid  to  the  mayor  and  com- 
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monalty  of  Lyons!*    It  appears  therefore  that  this  fundi  instead       J.  0. 

of  being  carried  to  an  account  in  the  causes,  as  was  done  with  the        1876 

CakuOa  fund,  was,  before  the  year  1832,  paid  over  "  faUy  **  to  the  mayob  of 

municipality  of  Lyons,  and  that  the  administration  of  it  has  since  ^'^^* 

taken  place  without  any  control  by  the  Court.  Advocate- 

"  ''  General 

With  respect  to  LueTcnow,  the  decree  of  the  23rd  of  February,  of  Bbnoal. 
183%  declared  that  it  being  impossible  owing  to  the  form  of 
goyemment  at  Lwoknow  and  other  causes  to  give  efiect  to  the  gift, 
in  favour  of  poor  prisoners  at  that  place,  the  bequest  was  void. 
This  declaration  relating  to  the  gift  to  poor  prisoners  of  Lueknow 
was  not  disturbed  on  appeal,  and  the  residue  was  increased  by  the 
amount  which  would  have  been  required  to  satisfy  it.  No  objec- 
tion appears  to  have  been  made  to  the  Luchnow  gift  going  into 
the  residue ;  but  it  is  to  be  remembered  that  in  the  clause  of  the 
will  relating  to  this  legacy  it  is  expressly  directed  that  in  case  of 
failure  '^  the  sum  is  to  remain  to  the  estate." 

The  order  of  the  2nd  of  March,  1866,  confirming  the  scheme  for 
the  application  of  the  funds  in  dispute,  appears  to  have  been  unques- 
tioned until  1873,  when  the  petition  of  the  Mayor  of  Lyons,  which 
gives  occasion  to  the  present  appeal,  was  filed.  That  petition 
(dated  the  21st  of  June,  1873),  after  stating  the  facts,  and  asking 
relief  with  respect  to  other  sums  which  was  granted  in  the  Court 
below,  prayed  that  it  mi^ht  be  declared  that  the  bequests  in  the 
28th  article  of  the  testator's  will  had  failed,  and  that  the  sum 
standing  to  the  credit  of  the  accounts  for  the  relief  and  release  of 
prisoners  at  the  date  of  the  order  of  the  2nd  of  March,  1866,  fell 
into  and  formed  part  of  the  residue  of  the  testator's  estate.  It 
also  prayed  for  relief  consequent  on  this  declaration,  to  the  efiect 
that  this  amount  with  the  accumulations  should  be  ascertained 
and  carried  to  the  general  credit  of  the  causes,  and  divided  be- 
tween the  petitioner  and  the  other  residuary  legatees. 

The  Judges  of  the  High  Court  in  a  judgment  fully  stating 
their  reasons,  whilst  granting  relief  to  the  petitioner  on  other 
matters,  refused  this  prayer ;  and  inserted  in  their  formal  decree  a 
declaration  containing  the  ground  of  their  refusal  in  these  terms : 
— **  That  the  charitable  gift  in  the  28th  clause  of  the  will  was  an 
absolute  charitable  gift>  capable  of  being  applied  cy-pris  ;  and  that 
the  petitioner,  the  Mayor  of  Lyons,  as  one  of  the  residuary  legatees 
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J  c.        under  the  will,  is  not  entitled  to  any  of  the  funds  appropriated  to 
iflTG       that  gift" 
Matob  of        It  is  to  be  noticed  that  the  only  question  raised  by  the  petition 
Lyons      j^,^  whether  the  Appellant,  representing  the  city  of  Lyons,  is  en- 
Advocati-    titled  as  one  of  the  residuary  legatees  to  a  share  of  these  trust 
•OF  BxKQAL.   funds,  as  haying  fallen  into  the  residue.    Whether  the  Martiniere 
establishment  of  Lyons  should  have  been  included  in  the  distribu- 
tion provided  by  the  scheme  ordered  by  the  Court  is  a  different 
question,  which  is  not  raised  by  the  petition. 

Three  points  were  made  at  the  Bar  by  the  Appellant's  counsel. 

1.  That  the  doctrine  of  cy-pres  disposition  of  charitable  legacies 
is  iiiapplicable  where  the  residuary  bequest  is  to  charity. 

2.  That  if  this  be  not  true  as  a  general  proposition,  the  doctrine 
is  mapplicable  to  the  particular  case,  by  reason  of  the  special  pro- 
visions of  General  Martinis  will. 

3.  That  the  previous  decrees  have  determined  the  question  in 
the  Appellant's  favour. 

I.  The  Appellant's  Counsel  did  not  dispute  the  general  doctrine, 
and  there  is  no  doubt  that  although  strongly  disapproved  of  by 
Lord  Eldon,  it  was  in  his  time  so  firmly  established,  that  this  great 
Judge  felt  himself  bound,  contrary  to  his  own  opinion,  to  give 
effect  to  it  But  their  broad  contention  was  that  there  was  no 
room  or  necessity  for  the  interposition  ,of  the  Court  where  the  re- 
siduary bequest  is  to  charity,  and  they  sought  in  the  reason  of  the 
rule  the  grounds  for  supporting  this  distinction.  The  rule,  they 
said,  was  founded  on  the  presumption  that  although  the  gift  might 
be  to  a  particular  charity,  the  intention  was  to  give  to  charity 
generally,  and  the  Court  therefore,  when  the  particular  disposition 
could  not  be  carried  into  effect,  undertook  to  make  a  oy-pres  ap- 
plication of  the  fund  in  order  that  charity  should  not  be  disap- 
pointed. The  reason  of  the  presumption,  it  was  said,  being  to 
prevent  funds  given  to  charity  from  Mling  to  residuary  legatees 
or  next  of  kin,  and  so  disappointing  the  general  intention  of 
charity,  altogether  failed,  and  left  no  foundation  for  the  interposi- 
tion of  the  Court  where  the  bequest  of  the  residue  itself  was  to 
charity.  Why,  it  was  asked,  should  the  Court  interfere  to  inter- 
cept a  fund  falling  into  a  ^residue  devoted  to  charity,  substituting 
its  own  discretion  for  the  testator's? 
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The  question  thus  raised  does  not  seem  to  hare  been  distinctly       J.  C. 
before  the  Courts  in  any  of  tbe  previous  decisions;   but  their       ,187G 
Lordships,  after  fully  considering  tbe  argument,  are  unable  to  per-    matob  of 
ceiye  satisfactory  grounds  for  such  a  limitation  of  tbe  ey-pfes       ^J^ow 
doctrine:  certainly  not  as  a  limitation  applicable  generally  to  all   Ai>^ocate- 
cases  in  which  the  residuary  bequest  is  to  chanty,  whatever  its  or  Bbhgal. 
kind  and  nature  may  be.    The  principle  on  which  the  doctrine 
rests  appears  to  be,  that  the  Court  treats  charity  in  the  abstract  as 
the  substance  of  the  gift,  and  tbe  particular  disposition  as  the 
mode,  so  that  in  the  eye  of  the  Court  the  gift  notwithstanding  the 
particular  disposition  may  not  be  capable  of  execution  subsists  as 
ft  legacy  which  never  £gu1s  and  cannot  lapse. 

This  seems  to  be  what  Lord  Eldan  understood  to  be  the  effect  of 
the  decisions,  from  the  following  passage  of  his  judgment  in  MilU 
T.  Farmer  (1). 

''With  regard  to  charity,  therefore,  without  gomg  through  all 
the  cases,  which  I  examined  with  great  diligence  in  Moggridge  v. 
Thackwdl  (2),  a  case  that,  bound  by  precedent,  I  decided  as  much 
against  my  inclination  as  any  act  of  my  judicial  life,  I  consider  it 
now  established,  that  although  the  mode  in  which  a  legacy  is  to 
take  effect  is  in  many  cases  with  regard  to  an  individual  legatee 
considered  as  of  the  substance  of  the  legacy,  where  a  legacy  is 
giyen  so  as  to  denote  that  charity  is  the  legatee,  the  Court  does  not 
held  that  the  mode  is  of  the  substance  of  the  legacy,  but  will 
effectuate  the  gift  to  charity,  as  the  substance;  providing  a  mode 
for  {kd  legatee  to  take  which  is  not  provided  for  any  other  legatee.** 
This  passage  is  reported  in  somewhat  different  language,  but  sub- 
stantially to  the  same  effect,  in  1  Men  99. 

Nor  can  the  suggested  distinction,  as  a  general  qualification  of 
the  doctrine,  be,  in  reason,  maintained,  f  Cases  may  be  easQy  sup- 
posed where  the  charitable  object  of  the  residuary  clause  is  so 
limited  in  its  scope,  or  requires  so  small  an  amount  to  satisfy  it, 
that  it  would  be  absurd  to  allow  a  large  fund  bequeathed  to  a  par- 
ticular charity  to  (aSl  into  it.  If  a  large  sum  were  given  to  endow 
ft  college,  and  the  residue  bequeathed  for  the  support  of  three  poor 
almswomen,  or  to  provide  coals  at  Christmas  for  ten  poor  persons, 
it  would  be  manifestly  absurd,  supposmg  the  eg^pres  doctrine  be 

(1)  19  Ves.  486.  (2)  7  Ves.  36. 
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established  at  all,  to  withhold  the  application  of  it  in  instances  of 
this  kind.    It  cannot,  therefore,  in  their  Lordships'  opinion,  be 

Matob  OP    ^^  down  as  a  general  principle  that  the  ey-fres  doctrine  is  in- 
LioKs      variably  displaced  where  the  residuary  bequest  is  to  charity. 

Abvooatb-       XL  But  it  was  next  contended  that,  however  this  may  be,  the 

OF  Bengal.  Court  below  was  wrong  in  applying  the  ey-pres  doctrine  to  the 
will  in  question.  Undoubtedly  the  charitable  establishments 
mentioned  in  the  residuary  bequest  are  of  a  comprehensive  cha- 
racter, as  well  as  prominent  objects  of  the  testator's  bounty ;  and 
the  argument  of  the  Appellant's  Counsel  on  this  pcurt  of  the  case 
was  strongly  urged  and  has  been  carefully  considered  by  their 
Lordships.  The  argument  on  this  point  really  raises  two  distinct 
questions :  (a),  whether  the  cy-pres  doctrine  is  excluded ;  and  (b), 
whether  upon  the  construction  of  the  wiU  there  was  a  bequest  over 
of  the  legacy,  in  case  of  failure  of  objects,  to  the  MarUniere 
charities. 

On  the  first  (in  the  discussion  of  which  it  must,  of  course,  be 
assumed  there  was  no  bequest  over,  otherwise  eadit  qtuesUo)  the 
argument  was  founded  on  the  presumed  intention  of  the  testator 
to  make  the  Martiniere  establishments  the  principal  objects  of  his 
bounty,  and  to  give  them  the  benefit  of  all  lapsed  funds.  There 
is  certainly  much  to  favour  this  presumption ;  but  if  it  be  granted 
for  the  sake  of  the  argument  that,  looking  at  the  whole  will,  it  is 
probable  the  testator,  supposing  he  had  thought  about  it  at  all, 
would  have  wished  the  bequest  in  question  to  have  gone  to  increase 
the  funds  of  these  establishments,  can  this  conjecture  of  intention 
and  upon  the  hypothesis  that  the  will  does  not  contain  expressly 

^  or  by  implication  a  bequest  over,  it  can  be  no  more — exclude  the 

operation  of  the  doctrine  ?  It  seems  to  their  Lordships  that  an 
.  answer  in  the  negative  is  found  in  the  explanation  of  the  doctrine 
already  given,  and  that  on  this  point  the  contention  of  the  counsel 
for  the  Bespondent  is  supported  both  by  principle  and  precedent 
It  was  in  effect  that  the  Court,  when  deciding  whether  the  cy-pres 
doctrine  applies,  looks  only  to  the  particular  gift,  and  if  it  finds 
charity  to  be  the  legatee,  sustains  the  legacy  as  such,  without  re- 
garding at  this  stage  of  the  inquiry  (whatever  may  be  proper  when 
a  scheme  comes  to  be  framed)  the  rest  of  the  wilL 
This  view  of  the  doctrine  appears  to  have  been  present  to  the 
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mindfl  of  the  learned  Lords  who  took  part  in  the  decision  of  the       J.  C. 
Irwmxmgeri  Oompawy  y.  AUomey^eneral  (1),  although  the  dis-        1876 
cossion  in  the  House  of  Lords  turned  wholly  on  the  propriety  of   Matob  of- 
the  scheme  for  the  distribution  of  the  trust  funds ;  it  never  having      ^^^^ 
been  doubted  apparently  that  the  doctrine  itself  was  applicable.   Advooate- 
In  the  will  in  that  case  the  testator  had  divided  the  residue  of  his  of  BmaAL. 
property  between  three  charities,  and  the  question  arose  upon  a 
scheme  for  the  appropriation  of  one  of  them,  viz.,  the  gift  for  re- 
deeming British  slaves  in  Barhary,  which  had  failed  for  want  of 
objects.    It  was  held  that  in  applying  the  ey-pres  doctrine  the 
Court  was  to  look  primarily  to  the  object  of  the  charity  which  has 
&iled,  and  was  not  bound  to  apply  the  funds  which  were  set  free  in 
that  case  to  the  two  other  charities  mentioned  in  the  residuary 
clause  of  the  wilL    The  counsel,  in  arguing,  is  reported  to  have 
said:  '^  The  proper  application  of  the  doctrine  of  ei/'prhs  is,  that 
you  are  to  look  to  the  objects  of  the  testator,  and  to  what  comes 
near  to  those  objects."    To  which  Lord  OaUenJuim  replied :  **  No, 
ey-fres  means  as  near  as  possible  to  the  object  which  has  failed." 
Although  this  opinion  was  expressed  with  reference  to  a  scheme 
for  the  distribution  of  the  fund,  it  is  clearly  to  be  inferred  that 
this  would  have  been  the  consideration  by  which  Lord  CMenham 
would  have  been  guided  in  a  case  where  he  had  to  decide  whether 
the  doctrine  applied  at  all.    And  upon  fully  considering  the  opera- 
tion as  well  as  the  principle  of  the  rule,  it  is  difficult  to  see  that  it 
could  be  otherwise.    Their  Lordships,  therefore,  are  brought  to 
the  conclusion  that  the  jurisdiction  of  the  Court  to  act  on  the 
cy^ref  doctrine  upon  the  failure  of  a  specific  charitable  bequest 
arises  whether  the  residue  be  given  to  charity  or  not,  unless  upon 
the  construction  of  the  will  a  direction  can  be  implied  that  the 
bequest,  if  it  fails,  should  go  to  the  residue. 

The  question  remains  whether  such  an  implication  arises  upon 
this  will.  It  certainly  cannot  be  inferred  from  the  terms  in  wUch 
the  respective  gifts  to  poor  prisoners  in  Calcutta  and  Lyons  are  be- 
queathed, that  the  testator  had  contemplated  the  failure  of  either 
of  these  charities,  or  had  formed  any  intention  in  that  case  re- 
garding them;  on  the  contrary,  the  inference  arises,  upon  com- 
parmg  these  clauses  with  the  corresponding  gift  for  the  benefit  of 
(1)  10  CI.  &  F.  908. 
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J.  a       the  prisoners  at  Ludmow  in  which  there  is  a  direction  that  in  the 
1B7G        event  of  failure  it  shall  remain  to  the  estate,  that  he  had  not    If^ 

Major  or    then,  sach  an  implication  can  be  made,  it  must  be  from  the  residuaiy 
Ltoks      clause  itself,  constraed  with  the  other  parts  of  the  will  relating  to 

Adtocatv-    the  Martiniere  establishments.    The  frame  of  this  clause  is  peca- 

OF  BxNQAL.  liar :  ''  after  the  several  payment  of  gift  and  others,  as  also  the 

^        several  establishment — if  a  surplus  above  10  lacs  remain,  that 

above  surplus  is  to  be  divided  in  such  a  manner  as  to  increase  the 

*  three  establishments."    Assuming  this  to  be  a  residuary  disposi- 

tion into  which,  in  case  of  failure,  legacies  other  than  to  charity 
would  fall,  yet,  in  considering  the  present  question,  the  peculiar 
frame  and  language  of  it  cannot  be  disregarded,  and  from  these  it 
may  be  inferred  that  what  was  present  to  the  testator's  mind,  and 
what  alone  he  intended  to  dispose  of,  was  a  residue  after  the  funds 
for  these  charities  had  been  provided  and  set  apart.  It  seems, 
therefore,  to  their  Lordships,  that  there  is  not  such  a  necessary 
inference  of  intention  to  be  found  in  the  terms  and  provisions  of 
the  will  as  is  required  to  raise  the  implication  of  a  bequest  over 
by  the  testator  of  these  legacies,  upon  the  failure  of  the  particular 
charities. 

in.  The  third  point  argued  at  the  Bar  was  that  the  decrees 
already  passed  are  judgments  in  his  favour  on  the  questions  above 
discussed.  What  the  counsel  mainly  relied  on  was  a  general  de- 
claration as  to  the  surplus  funds  contained  in  the  decree  of  the 
23rd  of  February,  1832,  which  was  left  undisturbed  on  appeal,  and 
a  disposition  by  a  later  decree  of  the  31st  of  August,  1840,  of  part 
of  such  surplus  fands  among  the  three  Martiniere  establishments. 
It  is  to  be  observed  that  the  judgment  of  the  High  Court  does 
not  notice  this  point,  nor  does  it  appear  to  have  been  insisted  on 
below.  But  however  this  may  have  been,  their  Lordships  cannot 
find  anything  in  the  decrees  referred  to  which  decides  the  question. 
The  declaration  in  the  decree  of  1832  was  to  the  effect  that  after 
setting  aside  su£Scient  funds  for  the  various  charitable  and  other 
purposes  of  the  will,  the  surplus,  if  amounting  to  10  lacs,  should 
be  at  once  divided  between  the  three  establishments,  and  if  it  fell 
short  of  10  lacs,  should  accumulate  until  it  amounted  to  that  sum, 
and  be  then  divide  I.  This  is  no  more  than  an  exposition  of  the 
will  with  regard  to  the  surplus,  after  provision  had  been  made  for 
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the  particiilar  gifts.    The  Court  did  not  then  contemplate  the       J..G. 
failnre  of  the  gift  in  question,  and  could  not  haye  intended  to        1876 
make  any  declaration  regarding  it.    The  disposition  referred  to  in    ^atob  or 
the  later  decree  of  1840  was  only  a  distribution  of  part  of  the      ^^"^ 
Borplus  on  the  footing  of  the  declaration  in  the  decree  of  1832.        AimwATE- 
Reliance  was  placed  by  the  Appellant's  counsel  on  some  obser-  of  Botoal. 
Tstions   in  the  judgment  of  this  tribunal,  deUyered  by  Lord 
Brougham^  in  the  former  appeal.    A  question  had  arisen  whether 
the  gift  to  found  the  establishment  at  Lueknow  could,  in  the  dr- 
camstances  of  the  country,  be  carried  into  effect    The  decree 
below,  founded  on  reports  of  the  master,  declared  the  inability  of 
the  CSourt  to  give  effect  to  that  bequest,  but  the  Court,  considering 
that  the  Grovemor-General  had  the  means  of  doing  so,  had  ordered 
the  funds  to  be  paid  to  the  Goyemment  for  that  purpose.    This 
tribunal  held  that  this  part  of  the  decree  was  not  warranted  by  the 
master^s  reports,  and  directed  a  further  reference  upon  the  facts. 
In  stating  the  questions  which  arose,  Lord  Brwigham  made  the 
obeeryations  relied  on :  **  Can  the  decree  as  to  the  application  of 
the  fund  stand  ? — Shall  the  fund  be  applied  to  the  establishment 
and  support  of  a  college  at  Lucknovo  1 — Shall  it  sink  into  the 
lesidue  and  be  divided  between  the  two  charities  appointed  to  be 
established  at  CaUuUa  and  at  Lyons? — for  the  cases  of  Athmetf'- 
General  y.  Bishop  of  Llandaff  (1),  and  AUomeif'Oeneiral  y.  Iron- 
mongers* Company  (2),  make  it  clear  that  in  this  case,  which  is 
indeed  stronger  than  either  of  those,  the  other  two  charities  must 
take,  if  the  gift  fails  as  regards  the  third.'*    It  is  obvious  that  the 
question  of  the  ultimate  disposition  of  the  fund  was  not  ripe  for 
decision,  the  point  then  under  consideration  being  the  directiona 
proper  to  be  given  for  carrying  into  effect,  if  possible,  the  Ludknoto- 
Charity;  and,  indeed,  the  decree  advised  by  this  Committee^ 
giving  directions  for  that  object,  was  expressly  made  ''  without 
prejudice  to  any  question  as  to  the  final  application  of  the  same 
fund  under  the  directions  hereinafter  contained  or  otherwise."^ 
The  observations  in  the  judgment,  therefore,  can  only  be  regarded 
as  an  opinion,  and  not  as  a  judgment.    So  regarded,  however,  they 
Yfould  have  been  entitled  to  great  weight,  if  their  authority  had 

(1)  Cited  2  My.  &  E.  586. 
(2)  Cr.  &  P.  206;  2  My.  &  K.  576;  10  CI.  &  F.  908. 
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/.  a       remaiiied  nnimpeacked.    But  the  subsequent  decision  in  the  case 

ifTi       of  the  AUamey-Generdl  v.  Ironmongers^  Compcmy  in  the  House 
jUmtor    ^^  I^rds,  in  which  Lord  Brougham  concurred,  corrected  the  views 

Lvdvi       iij^  Lordship  had  expressed  in  an  earlier  stage  of  that  case  (1), 

Aotooatk-    and  in  the  observations  referred  to.     That  decision  was  in  effect 

-or  DsKGiiL.  that  among  charities  there  was  nothing  analogous  to  benefit  of 

'■"         survivorship. 

It  was  lastly  submitted  by  the  Appellant's  counsel,  that  if  a 
etj'jyres  application  was  admissible,  the  actual  scheme  which  ex- 
cluded the  Lyons  Charity  from  participation  in  the  fund  is  an 
improper  one.  The  High  Court  held,  and,  as  their  Lordships 
thioky  rightly,  that  it  was  not  competent  for  the  Appellant) 
under  his  present  petition,  which  is  confined  to  the  claim  of  a 
share  of  the  residue,  as  residuary  legatee,  to  open  the  scheme. 
But  with  a  view  to  prevent  further  litigation  and  expense,  the 
Judges  expressed  an  opinion  tha;t  if  it  was  proper  to  reform  the 
schome  at  all,  it  might  be  right  to  confine  it  to  charitable  objects 
in  tho  city  of  Calcutta,  excluding  both  Lueknow  axid  Lyons.  Their 
liordships  have  been  invited  to  correct  this  view,  and  to  declare 
that  the  Lyons  Charity  ought  not  to  be  excluded. 

Agreeing  with  what  was  said  in  the  House  of  Lords,  in  the  case 
of  tlie  Ironmongers'  Company,  as  to  the  care  and  circumspection  to 
be  exercised  by  a  Court  of  Appeal  in  substituting  its  discretion 
for  that  of  the  Court  below,  their  Lordships  would  be  reluctant  in 
any  case  to  interfere  with  a  scheme  unless  it  were  plainly  wrong, 
and  still  more  to  unsettle,  by  a  premature  declaration,  one  which 
is  not  regularly  before  them.  Besides,  bearing  in  mind  the 
o[HU]on8  expressed  in  the  House  of  Lords,  so  often  referred  to,  they 
at  ti  not  satisfied,  as  at  present  advised,  that  the  view  of  the  High 
Court  does  not  accord  with  them.  The  sum  of  these  opinions 
ii]>|tear8  to  be,  that  whilst  regard  may  be  had  to  the  other  objects 
of  the  testator's  bounty  in  constructing  a  scheme,  primary  consi- 
deration is  to  be  given  to  the  gift  which  has  failed,  and  to  a  search 
for  objects  akin  to  it.  If  this  be  the  rule,  may  not  the  gift  to 
{KHir  prisoners  in  Calcutta  be  considered  to  have  a  local  character; 
Aud  in  that  case,  may  not  a  scheme  properly  framed  for  the  benefit 
of  i^her  poor  persons  in  Calcutta  be  supported,  as  being  cypres  to 
(1)  See  2  My.  dp  K.  586. 
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the  original  purpose.    And  if  these  questions  are  capable  of  being       j.  c. 
answered  in  the  a£5rmatiTey  it  follows  that  it  would  not  be  a  valid        1S76 
objection  to  the  present  scheme  that  it  gives  no  part  of  the  funds    matoTov 
to  Lyons.    The  contention  upon  this  point,  then,  appears  to  come       Lyons 
to  this,  that  the  inclination  of  the  testator  to  benefit  the  MartifUkre   Advooate- 
institutions  so  strongly  appears,  that  it  ought  to  guide  the  Court  or  Bekoal. 
in  framing  a  scheme,  in  preference  to  the  principle  of  selecting  an 
object  near  to  that  which  has  failed.    Opinions  may  well  differ  on 
SQch  a  point.    Beasons  are  not  wanting  in  favour  of  the  Appel- 
lant's contention ;  but,  on  the  other  hand,  much  may  be  said  in 
favour  of  the  view  that  these  gifts  to  poor  prisoners  bear  the 
character  of  a  charity  for  the  relief  of  misery  in  the  particular 
locality.      The  necessary  funds  for  them  were  directed  by  the 
will  to  be  set  apart,  and  in  the  case  of  the  Lyons  Charity  were, 
long  ago,  paid  over  to  the  municipal  authorities  of  that  city.    It 
may  well  be  doubted  whether  if  such  a  contingency  as  the  failure 
of  the  gift  to  Lyons  should  occur,  it  would  be  thought  proper  that 
any  part  of  the  funds  paid  over  to  the  authorities  there  should  be 
restored  to  India. 

Their  Lordships  are  not  now  called  upon  to  decide  whether  the 
application  of  the  gift  which  has  failed  to  the  relief  of  criminal 
prisoners,  and  the  transfer  of  part  of  it  to  Lucknow,  are  proper,  or 
the  best  possible  disposition  of  the  fond.  All  they  need  say  about 
the  actual  scheme  is,  that  they  do  not  feel  justified  upon  the 
present  appeal  in  declaring,  as  they  are  invited  to  do,  that  it  is 
necessarily  bad,  beoause  no  part  of  the  fund  has  been  appropriated 
to  the  Lyons  Charity. 

In  the  result,  their  Lordships  will  humbly  advise  Her  Majesty 
to  affirm  the  decree  of  the  High  Court,  and  to  dismiss  this  appeal 
with  costs. 

Solicitors  for  the  Appellant:  Young,  Jackson,  &  Co. 
Solicitors  for  the  Eespondent :  Lawford  &  Waterhouse. 
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Contract— Implitd  Warranty, 


{ 


IN  Errob. 


Where  plans  and  a  specification,  for  tbe  execution  of  a  oertun  work,  are 
prepared  for  the  use  of  those  who  are  asked  to  tender  for  its  executioo, 
the  person  asking  for  the  tenders  does  not  enter  into  any  implied  warranty 
that  the  work  can  be  sncoeasfully  executed  according  to  such  plans  and 
specification. 

The  contractor  for  the  work  cannot^  therefcM^  sustain  an  action  for 
damages,  as  upon  a  warranty,  should  it  turn  out  that  he  could  not  execute  it 
according  to  such  plans  and  specification. 

T.  contracted  with  the  Defendants  to  take  down  an  old  bridge  and  build  a 
new  one.  Plans  and  a  specification  prepared  by  the  Defendants'  engineer 
were  furnished  to  him,  and  he  was  required  to  obey  the  directions  of  the 
engineer.  The  descriptions  given  were  stated  to  be  *'  believed  to  be  oarrect," 
but  were  not  guaranteed ;  and,  in  one  particular  matter  at  least,  he  was 
warned  to  make  examination  for  himself.  Part  of  the  plan  consisted  in  the 
use  of  cussons.  These  turned  out  to  be  of  no  value,  and  the  work  done  in 
attempting  to  use  them  was  wholly  lost,  and  the  bridge  had  to  be  built  in  a 
different  manner.  In  this  way  much  labour  and  time  were  wasted.  Tbe 
contract  contuned  provisions  as  to  the  payment  for  extra  work,  and  that 
work  had  (with  the  contract  work)  been  duly  paid  for.  The  contractor 
sought  for  ccanpcnsation  for  his  loss  of  time  and  labour  occasioned  by  tbe 
failure  of  the  csussons,  and  in  his  declaration  allied  that  the  Defendants 
had  warranted  that  the  bridge  could  be  inexpenuvely  built  according  to 
the  plans  and  specification.  There  was  no  express  warranty  to  that  eficct 
in  the  contract  :^ 

Jldd^  that  none  could  be  implied. 

SevMe^  that  if  he  had  any  remedy  under  these  circumstances  it  was  not 
in  an  action  for  damages  as  for  breach  of  warranty,  but  for  compensation 
as  upon  a  quantum  meruit. 

On  the  5th  of  March,  1864,  Mr.  Brandy  on  behalf  of  the  Bridge 
HoQse  Committee  of  the  City  of  London,  published  a  notice  asking 
for  '^  tenders  for  taking  down  and  removing  the  present  bridge  at 
BlaehfriarSy  and  erecting  a  new  bridge  in  h'eu  thereof."  The 
''plans  of  the  intended  new  bridge  and  specification  of  the  works- 
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io  be  executed/'  were  announced  as  to  be  seen  at  the  office  of  Mr.    H.  L.  (E.) 
/oMp&  Oubitt,  the  engineer,  who  was  employed  by  the  Defendants.       1876 
The  Plaintiff  and  his  brother,  Hr.  Peter  Thorn  (since  deceased),      Tbobv 
tendered  for  the  work,  and  their  tender  was  accepted.  Matob  and 

Article.  30  of  the  specification  declared  that  the  contractors  ^,"^JX 

were  "  to  take  out  their  own  quantities,  no  surveyor  being  autho-       

rized  to  act  on  the  part  of  the  corporation ;"  Article  36  was  thus 
worded :  ^'  Drawings  lettered  A,  &c.,  are  plans  and  sections  of  the 
existing  bridge,  and  of  the  works  executed  thereon.    They  give  all 
the  information  possessed  respecting  the  foundations.   These  plans 
are  believed  to  be  correct,  but  their  accuracy  is  not  guaranteed, 
and  the  contractor  will  not  be  entitled  to  charge  any  extra  should 
the  work  to  be  removed  prove  more  than  indicated  on  these  draw- 
ings."   Under  the  head  of  "  coffer-dams,"  there  was  in  the  specifi- 
cation this  article :  ''  54.  The  contractor  must  satisfy  himself  as 
to  the  nature  of  the  ground  through  which  the  foundations  have 
to  be  carried ;  all  the  information  given  on  this  subject  is  behoved 
to  be  correct,  but  is  not  guaranteed."    Under  the  heading  ^'  Iron 
caissons,"  the  specification  contained  the  following  articles :  ^  63. 
The  foundations  of  the  piers  will  be  put  in  by  means  of  wrought 
iron  caissons,  as  shewn  on  drawing  No.  7."    ''  64.  The  casing  of 
the  lower  part  of  which  caissons  will  be  left  permanently  in  the 
work.    The  upper  part,  which  is  formed  of  buckle  plates,  is  to  be 
removed.    The  whole  of  the  interior  girder  framing  must  be  re- 
moved as  the  building  proceeds,  the  work  being  made  good  close 
np  to  the  underside  of  each  girder  before  removal  thereof." 
*'  66.  The  whole  of  the  iron  used  in  the  caissons  shall  be  of 
good  quality  capable  of  bearing  a  tensible  strain  of  18  tons  per 
square  inch.    Plates  and  bars  will  be  selected  at  random  by  the 
engineer,  which  must  be  cut  to  the  required  form,  and  submitted 
to  such  tests  as  the  engineer  may  direct."    The  77th  article  de- 
clared that  *^  all  risk  and  responsibility  involved  in  the  sinking  of 
these  caissons  will  rest  with  the  contractor,  and  he  will  be  bound 
to  employ  divers  or  other  efiBcient  means  for  removing  and  over- 
coming any  obstacles  or  di£Sculties  that  may  arise  in  the  execution 
of  the  works."    The  79th  article  put  the  control  of  the  quality  of 
the  concrete  under  the  direction  of  the  engineer. 
Upon  the  Plaintiff's  tender  being  accepted,  a  deed  dated  the 
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H«  K  (E.)    24tli  of  May,  1864,  was  executed.    This  deed  in  various  parts  de- 

187G       scribed  the  intended  works  as  to  be  executed  to  the  satis&ction  of 

Tborit      the  engineer.    The  works  (sect.  8)  were  to  be  completed,  within 

Mayor  and  *^^^  years,  for  the  sum  (sect.  12)  of  £269,045,  increased  by  such 

CoMHOHALTv  gum  OS  shall  become  payable,  or,  as  the  case  may  require,  dimi- 

'   nished  by  such  sum  as  shall  have  to  be  deducted,  (as  proyided 

in  sect.  13)  in  respect  of  alterations  or  variations  in  the  works." 
Sect  13  gave  the  engineer  power  ^  at  any  time  or  times,  daring 
the  progress  of  the  works  to  vary  the  dimensions  or  position  of  the 
various  parts  of  the  works  to  be  executed  under  these  presents, 
without  the  said  contractors  being  entitled  to  any  extra  charge  for 
Buch  alteration,  provided  the  total  quantity  of  work  be  not  increased 
or  diminished  thereby."  Any  alteration  should  be  valued  according 
to  the  schedule  of  prices  accompanying  the  deed.  And  whenever 
the  engineer  gave  notice  of  any  such  alteration  or  variation  the 
contractors  were  to  execute  the  work  according  to  his  directions. 
For^delays  caused  by  the  contractors  £1000  a  month  were  to  be 
deducted  from  the  contract  sum.  By  sect.  22  it  was  provided 
that  in  case  the  contractors  should  refuse  or  neglect  to  perform  the 
works  ''  as  in  the  aforesaid  specification  directed  or  mentioned,  or 
as  shewn  on  any  of  the  said  drawings,  or  to  obey  and  comply  with 
any  order  or  direction  to  be  given  by  the  engineer,"  the  works 
might  be  taken  out  of  the  hands  of  the  contractors. 

The  work  was  begun  in  June,  1864,  and  neither  the  Bridge 
House  Committee  nor  the  Mayor  and  Commonalty  ever,  in  any 
way,  interfered  with  its  progress.  But  after  the  caissons  prepared 
as  directed  had  been  used,  it  was  found  that  they  would  not  answer 
their  purpose,  and  the  plan  of  the  work  was  altered.  Time  was 
thus  lost,  and  the  labour  which  had  been  given  to  the  execution  of 
the  original  plans  was  wasted.  It  was  admitted  that  the  work 
done  under  the  contract  had  been  well  done,  and  the  contract  price 
was  duly  paid,  and  the  costs  of  the  extra  work  rendered  necessary 
by  alterations  had  been  paid.  But  the  contractor  claimed  com- 
pensation for  loss  of  time  and  labour  occasioned  by  the  attempt 
to  execute  the  original  plans.  This  was  refused,  and  this  action 
was  brought  In  the  declaration  it  was  alleged  that ''  the  Defen- 
dants guaranteed  and  warranted  to  the  Plaintiff  that  Blackfrian 
Bridge  could  be  built  according  to  certain  plans  and  a  specifica- 
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tion  tiien  shewn  by  the  Defendants  to  the  Plaintiff,  withoat  tide-    H.  L.  (E.) 
work,  and  in  a  manner  comparatiTelyinexpensivey  and  that  certain       1876 
caiflBons  shewn  on  the  said  plans  wonld  resist  the  pressure  of  water      Thork 
during  the  constraction  of  the  said  bridge,  whereby  the  Plaintiff  jiayor  aw) 
was  induced  to  contract  with  the  Defendants  for  a  certain  sum  of  Commonalty 

OF  LOKIX>N. 

money,  £Etr  less  than  he  otherwise  would  have  done ;"  and  then  the        

declaration  went  on  to  allege  the  failure  of  the  plans  and  specifica- 
tion and  of  the  caissons,  whereby  he  was  obliged  to  expend  large 
soms  of  money  in  endearouring  to  build  the  bridge  according  to 
such  plangy  and  in  afterwards  completing  the  bridge ;  and  he  lost 
all  the  profits  he  otherwise  would  haye  realized  in  building  the 
same. 

The  cause  of  the  failure  was  that  the  caissons  would  not  resist 
the  external  pressure  of  the  water,  so  that  the  piers  of  the  bridge 
had  to  be  built  independently  of  them,  and  much  of  the  preceding 
work  was  vrasted,  and  the  piers  were  built  as  the  tide  permitted 
the  work  to  go  on,  which  occasioned  great  delay. 

The  facts  were  turned  into  a  special  case  for  the  opinion  of  the 
€oart  of  Exchequer.  The  case  was  argued  in  May,  1874,  and  the 
Lord  Chief  Baron,  Mr.  Baron  Pigott,  and  Mr.  Baron  AmphleU, 
^ye  judgment  for  the  Defendants  on  the  ground  that  there  was 
no  implied  warranty  in  the  contract  (1).  On  Error,  this  judgment 
was  a£Srmed  in  the  Exchequer  Chamber  (2).  Error  was  then 
brought  to  this  House.  . 

Mr.  Benjamin^  Q^C,  and  Mr.  H.  M.  Bompas  (Mr.  Litffer,  Q.C., 
and  Mr.  J.  W.  Batten,  were  with  them),  for  the  Plaintiff  in 
Enor:— 

If  a  man  enters  into  a  contract  by  which  he  binds  another  to 
do  certain  work  for  him  at  a  certain  place,  he  impliedly  undertakes 
that  the  place  shall  be  free  and  fit  for  the  work  to  be  done  there. 
8oy  if  he  stipulates  that  the  work  shall  be  done  in  a  certain  man- 
ner, he  undertakes  that  it  can  be  done  in  that  manner.  And  this 
is  especially  so  if  he  appoints  his  own  servant  to  see  that  it  is 
done  in  that  manner,  and,  by  his  contract  for  the  work,  binds  the 
workman  to  follow  the  directions  of  that  servant.  All  this  occiured 

(1)  Uw  Bep.  9  Ex.  163.'  (2)  Law  Rep.  10  Ex.  112. 
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H.  L  (E.)  .  in  the  present  case.  The  plans  and  specification  were  prepared  by 
ISTG  the  engineer  of  the  Defendants.  The  Plaintiff  was  required  to 
TnoBN  work  according  to  those  plans  and  specification,  and  was  put  under 
Mavob  and  *^®  direction  of  the  engineer ;  he  acted  under  that  direction ;  he 
GoMHONALTY  Jid  tho  work  according  to  the  plans  and  specification.  It  was 
—  admitted  that  he  did  the  work  well,  but  it  failed,  and  had  to  be 
altered  because  the  plans  and  specification  were  erroneous.  No- 
thing could  be  more  in  accordance  with  justice  than  that  the 
workman  whose  time  and  labour  had  been  thus  wasted,  and  wasted 
not  by  his  own  fault  but  by  the  mistakes  of  the  person  whose 
directions  he  was  bound  to  obey,  should  be  compensated  for  the 
loss  he  had  thereby  suffered.  He  was  to  be  pum'shed  by  a  heavy 
penalty  for  any  delay  occasioned  by  himself;  he  was  equally  en* 
titled  to  be  compensated  if  delay  was  occasioned  by  the  act  or 
default  of  others.  This  principle  of  implied  liability  arising 
from  the  nature  of  the  circumstances  was  adopted  in  Kniffht 
y.  Oravesend,  iie.,  Waterwarks  Company  (1) ;  and  that  case  ought 
to  be  followed  here.  The  specification  formed  part  of  the  con- 
tract, for  one  of  the  recitals  of  the  contract,  after  mentioning  ite 
preparation  by  Cubiti,  said,  ''  It  includes  the  general  conditions 
of  and  in  relation  to  the  works."  And  the  various  clauses  in  the 
contract  which  submitted  the  acts  of  the  contractor  to  the  direc- 
tion of  the  engineer,  all  shewed  that  the  contractor  was  not  like 
a  mere  independent  workman  who  had  undertaken  to  perform  a 
certain  work,  and  was  responsible  for  the  manner  of  doing  it,  and 
was  left  to  perform  it  in  his  own  way,  but  was  like  a  person  bound 
to  do  the  work  in  a  certain  form,  and  in  no  other,  and  to  do  it  in 
that  form  under  the  directions  of  a  particular  officer.  If  that  form 
led  to  failure,  he  ought  not  to  suffer  for  the  failure.  The  respon- 
sibility lay  with  those  whose  fault  occasioned  it.  The  only 
instance  in  which  the  contractor  was  required  to  use  his  own 
knowledge  and  discretion  was  to  be  found  in  the  54th  article  of 
the  specification,  but  the  fact  that  he  was  there  required  to  satisfy 
himself  as  to  the  nature  of  the  ground  through  which  the  founda- 
tions were  to  be  carried  shewed  that,  as  to  all  other  matters,  the 
Defendants  took  on  themselves  the  responsibility  of  the  business. 

(1)  2  H.  &  N.  6. 
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Now  the  £sdlare  here  had  not  been  occasioned  in  any  way  through    H.  L.  (E.) 
n^Iect  as  to  that  article,  but  arose  entirely  from  the  mistake  of       1^76 
the  engineer  as  to  the  strength  and  use  of  the  caissons.    Roberta      Thobn 
T.  Bury  Improvement  Commissioners  (1)  was  in  favour  of  the  Appel-  h^tob  akd 
lant    It  had  at  first  been  decided  the  other  way,  but  that  was  Commokaltt 

^  or  liOHDOV. 

because  it  had  been  deemed  there  that  the  words  of  the  contract       — 
gave  final  authority  to  the  architect  to  decide  on  the  matter,  and 
such  had  been  the  opinion  of  the  two  dissenting  Judges  in  the  Ex- 
chequer Chamber  (2).    The  majority  of  that  Court  however  over- 
luled  the  first  decision,  on  the  ground  that  the  rule  of  law  which 
exonerates  one  of  two  contracting  parties  from  the  performance 
of  a  contract,  applied  where  the  performance  of  it  is  prevented 
or  rendered  impossible  by  the  act  of  the  other  party.    And  no- 
body doabted  that,  but  for  the  matter  of  the  supposed  finality  of  the 
architect's  determination,  the  Commissioners  would  from  the  first 
have  been  liable,  for  the  fault  had  arisen  not  from  the  act  of 
the  contractor,  but  from  that  of  the  Commissioners.    Here  the 
fault  was  altogether  that  of  the  Defendants'  engineer ;  and  the 
Plaintiff  must  not  suffer  on  that  account.      Hill  v.  Corporation 
of  London  (8)  was  a  case  where  the  contractor  was  held  entitled 
because  the  land  on  which  he  was  to  build  had  not  been  given  to 
him,  and  his  performance  of  his  contract  was  therefore  rendered 
impossible.    So  here,  the  caissons  were  not  merely  unfit  for  the 
work,  but  were  the  occasion  of  mischief,  and  the  work  which  had 
been  performed  was  wholly  wasted.    But  that  was  the  fiEiult  of  the 
engineer,  not  of  the  Plaintiff ;  and  for  the  fault  of  their  engineer 
the  Defendants  were  responsible.    ApplAy  v.  Myers  (4)  was  not 
adyerse  to  the  Plaintiff,  for  there  the  contract  itself  had  made 
the  price  payable  only  on  the  completion  of  the  work,  and  as 
the  work  had  not  been  completed,  no  part  of  the  price  could  be 
demanded.    Here  there  was  no  such  restraining  stipulation.    The 
work  had  been  done,  and  well  done.    It  had  been  done  under  the 
direction  of  the  engineer,  and  what  was  defective  was  entirely 
occasioned  by  his  plans,  which  the  Plaintiff  was  bound  to  follow. 
Por  the  loss  which  had  been  occasioned  by  following  them,  the 
Plaintiff  was  entitled  to  be  compensated. 

(1)  Law  B6p.  4  0.  P.  755.  (3)  Not  reported. 

(2)  Law  Bep.  6  C.  P.  310.  (4)  Law  Rep.  1  C.  P.  615 ;  2  C.  P.  651. 
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Sir  E.  Qiffard,  S.G.,  and  Mr.  Thesiger,  Q-C,  for  the  Defendants, 
were  not  called  upon. 

The  Lobd  Chancellor  (Lord  Cairns) : — 

My  Lords,  nothing  could  be  more  ingenious  and  able  than  the 
two  arguments  which  your  Lordships  have  heard  from  Mr.  Ben- 
jamin and  Mr.  Bompaa  in  support  of  the  case  of  the  Appellant. 
But,  my  Lords,  those  arguments,  ingenious  and  able  as  they  were, 
haya  certainly  not  occasioned  any  doubt  in  my  mind,  and  I  think 
they  have  not  occasioned  any  doubt  in  the  mind  of  any  of  your 
Lordships,  as  to  the  soundness  of  the  decision,  the  unanimous  deci- 
sion^ of  the  two  Courts  from  which  this  appeal  has  been  brought. 

My  Lords,  the  action  which  was  brought  by  the  Appellant  in 
this  case  was  upon  a  cause  stated  in  his  declaration,  very  shortly  in 
these  words : — [His  Lordship  read  the  declaration,  see  ante,  p.  122.] 

The  action  so  commenced  was,  by  an  order  of  the  learned  Judge, 
ordered  to  be  turned  into  a  special  case  without  pleadings,  and  we 
must  go  to  the  special  case  to  find  what  is  the  question  put,  and 
what  is  the  ground  of  action  submitted  for  decision  to  the  Court 
*'  The  question  **  on  the  special  case  "  for  the  opinion  of  the  Court 
is,  whether  there  is  any  and  (if  any)  what  implied  warranty  on  the 
part  of  the  Defendants,  to  the  effect  stated  in  the  declaration,  or  so 
as  to  give  to  the  Plaintiff  a  ciause  of  action  against  the  Defendants. 
If  the  Court  should  be  of  opinion  that  such  warranty  exists,  and 
that  on  the  facts  the  Plaintiff  has  a  cause  of  action,  then  judgment  is 
to  he  entered  for  the'  Plaintiff."  **  If  the  Court  should  be  of  a  con- 
trary opinion,  then  judgment  to  be  entered  for  the  Defendants." 
Tlierefore,  my  Lords,  the  action,  whether  you  look  to  the  declara- 
tion or  to  the  special  case,  is  an  action  founded  upon  a  warranty ; 
and  the  question  for  the  opinion  of  the  Court  is,  whether  such  a 
warranty  exists,  either  by  expression  or  by  implication. 

I  do  not  propose  to  go  at  any  length  into  the  narrative  of  the 
facts  of  this  case  which  has  been  so  completely  and  so  recently  put 
before  you.  BlacJcfriara  Bridge  was  to  be  rebuilt.  The  Defen- 
dants, who  constitute  the  Corporation  of  London,  called  for  tenders 
for  rebuilding  the  bridge.  They  had,  of  course,  to  indicate  in 
what  way  they  desired  the  work  to  be  constructed,  and,  as  is  usual 
in  aiieh  cases,  specifications  and  drawings  were  prepared  by  their 
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engineer,  Mr.  OubiU,  to  be  the  subject  of  tender.    Mr.  CubiU  con-    H.  L.  (E.) 
sidered  that  the  bridge  could  be  built  in  a  manner  which  was        187g 
somewhat,  if  not  altogether,  noyel*,  by  the  use  of  caissons  in  the      thobk 
place  of  coffer-dams,  and  the  specification  and  drawings  were  pre-  jj^yor  and 
pared  on  that  footing.    The  contract  referred  to  the  specification,  Oommokaltt 

and,  for  the  purpose  of  what  I  have  to  say,  I  will  assume  that  the        

specification  must  be  read  into  the  contract.    The  specification 
provided,  as  is  usual  in  cases  of  the  kind,  with  regard  to  extra  or 
yaried  work,  that  extra  or  varied  work  should  be  certified  and 
accounted  for,  and  paid  for  at  certain  specification  prices.    The 
Plaintiff  in  this  case  (the  Appellant)  says  that  when  he  came  to 
perform  the  work  the  upper  part  of  the  caissons,  inside  of  which 
the  pier  was  to  be  built,  was  found,  if  constructed,  as  it  was  con- 
structed, according  to  this  specification,  to  be  unable  in  point  of 
strength  to  stand  the  pressure  and  the  force  of  the  stream ;  that 
therefore  the  upper  part  of  the  caisson  had  to  be  abandoned,  the 
lower  part  remained  in  the  river,  and  the  lower  part  of  the  pier 
was  built  inside  the  lower  part  of  the  caisson  up  to  low-water 
mark ;  that,  in  consequence  of  its  becoming  necessary  to  abandon 
the  upper  part  of  the  caisson  in  place  of  building  inside  the  caisson 
above  low  water  mark,  the  work  had  to  be  done  between  low  and 
high  water,  when  it  could  be  done  without  the  impediment  of  the 
river  at  that  height — and  that  that  occasioned,  as  it  obviously 
would,  great  delay  in  point  of  time,  and  considerably  more  expense 
in  point  of  outlay. 

Uy  Lords,  it  appears  to  me,  that  under  those  circumstances,  the 
Appellant  must  necessarily  be  in  this  dUemma,  either  the  addi- 
tional and  varied  work  which  was  thus  occasioned  is  the  kind  of 
additional  and  varied  work  contemplated  by  the  contract,  or  it  is 
not    If  it  is  the  kind  of  additional  or  varied  work  contemplated 
by  the  contract,  he  must  be  paid  for  it,  and  will  be  paid  for  it, 
according  to  the  prices  regulated  by  the  contract.    If,  on  the 
other  hand,  it  was  additional  or  varied  work,  so  peculiar,  so  unex- 
p^^,  and  so  different  from  what  any  person  reckoned  or  calcu- 
lated upon,  that  it  is  not  within  the  contract  at  all ;  then,  it 
appears  to  me,  one  of  two  courses  might  have  been  open  to  him ; 
he  might  have  said :  I  entirely  refuse  to  go  on  with  the  contract — 
Ncn  im  m  foedera  vent:  I  never  intended  to  construct  this  work 
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H.  Ii.  (E.)    upon  this  new  and  unexpected  footing.    Or  he  might  have  said, 
1876       I  will  go  on  with  this,  but  this  is  not  the  kind  of  extra  work  con- 
TfiOBN      templated  by  the  contract,  and  if  I  do  it^  I  must  be  paid  a  quantum 
Matob  akd  ^'^^^^^  for  it.    Or,  for  aught  I  know,  for  I  wish  to  express  no 
0:>^^o:xALTY  opinion  upon  the  subject,  having  gone  on  with  it^  he  might  now,  if 
— ^    '  this  is  not  extra  work  within  the  contract,  have  maintained  a  pro- 
ceeding for  remuneration  upon  a  quantum  meruit  for  the  extra 
work  he  so  did.    I  repeat,  I  give  no  opinion  whatever  upon  that 
point;  but  it  appears  to  me  .that  those  courses  were  the  only 
courses  open  to  him.    But  that  which  he  comes  here  for  now  is 
not  remuneration  under  the  contract  at  all ;  it  is  neither  remunera- 
tion fixed  by  the  eugineer,  nor  remuneration  on  a  quantum  m&ruU, 
It  is  a  proceeding,  first  according  to  the  declaration,  then  in  the 
words  of  the  special  case,  upon  a  warranty,  and  for  damages  as  for 
a  breach  of  the  warranty. 

Now,  my  Lords,  I  own  that  that  raises,  as  it  appears  to  me,  a 
very  serious  and  a  very  alarming  question,  if  it  were  to  be  ente^ 
tained,  or  if  it  should  be  held  that  upon  such  a  footing  the  Ap- 
peUant  could  succeed.  The  proposition  which  would  be  affirmed 
would  not  go  merely  to  the  present  case,  but  would  go  to  nearly 
every  kind  of  work  in  which  a  contractor  is  employed,  and  in 
which,  for  convenience,  specifications  of  the  details  of  the  work  are 
issued  by  the  person  who  desires  to  employ  the  contractor.  In 
those  specifications,  and  in  the  contracts  founded  upon  them,  an 
elasticity  or  latitude  is  always  given  by  provisions  for  extra 
additional  and  expected  work ;  but  if  it  were  to  be  held  that  there 
is,  with  regard  to  the  specification  itself,  an  implied  warranty  on 
the  part  of  the  person  who  invites  tenders  for  the  contract,  that 
the  work  can  be  done  in  the  way  and  under  the  conditions  men- 
tioned in  the  specificatioD,  so  that  he  is  to  be  liable  in  damages  if 
it  is  found  that  it  cannot  be  so  done,  the  consequences,  I  say,  my 
Lords,  would  be  most  alarming.  They  would  be  consequences 
which  would  go  to  every  person  who,  having  employed  an  archi- 
tect to  prepare  a  plan  for  a  house,  afterwards  enters  into  a  contract 
to  have  the  house  built  according  to  that  plan.  They  would  go 
to  eyery  case  in  which  any  work  was  invited  to  be  done  according 
to  a  specification,  however  unexpected  might  be  the  results  from 
that  work  when  it  came  actually  to  be  execated. 
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My  Lords,  it  is  not  contended  that  there  is  any  express  war-    H.  L.  (E.) 
ranty  whatever  on  the  face  of  any  of  the  documents  in  this  case.        1876 
The  qaestion  may  readily  be  asked.  Is  it  natural  to  suppose  that      tbobm 
any  warranty  can  have  been  intended  or  implied  between  these  m^y*^  and 
parties?     Is  it  natural  to  suppose,  can  it  be  supposed  for  a  CtomroKALTT 

moment,  that  the  Defendants  intended  to  imply  any  such  war-       

ranty  ?  My  Lords,  if  the  contractor  in  this  case  had  gone  to  the 
Bridge  Committee,  then  engaged  in  superintending  the  work,  and 
bad  said :  You  want  Blackfriara  Bridge  to  be  rebuilt  ,*  you  haye 
got  specifications  prepared  by  Mr.  Gvhitt;  you  ask  me  to  tender 
for  the  contract;  will  you  engage  and  warrant  to  me  that  the 
bridge  can  be  built  by  caissons  in  this  way  which  Mr.  CiMtt 
thinks  feasible,  but  which  I  have  never  seen  before  put  in  prac- 
tice. What  would  the  committee  have  answered?  Can. any 
person  for  a  moment  entertain  any  reasonable  doubt  as  to  the 
answer  he  would  have  received  ?  He  would  have  been  told :  You 
know  Mr.  CuUtt  as  well  as  we  do ;  we,  like  you,  rely  on  him — we 
mnst  rely  on  him ;  we  do  not  warrant  Mr.  Cvhitt  or  his  plans ;  you 
are  as  able  to  judge  as  we  are  whether  his  plans  can  be  carried 
into  effect  or  not ;  if  you  like  to  rely  on  them,  well  and  good ;  if 
you  do  not,  you  can  either  have  them  tested  by  an  engineer  of 
your  own,  or  you  need  not  undertake  the  work;  others  will 
doit. 

My  Lords,  it  is  really  contrary  to  every  kind  of  probability  to 
suppose  that  any  warranty  could  have  been  intended  or  implied 
between  the  parties;  and  if  there  is  no  express  warranty,  your 
Lordships  cannot  imply  a  warranty,  unless  from  the  circumstances 
of  the  work  some  warranty  must  have  been  necessary,  which 
clearly  is  not  the  case  here,  or,  unless  the  probability  is  so  strong 
that  the  parties  intended  a  warranty,  that  you  cannot  resist  the 
application  of  the  doctrine  of  implied  warranty. 

Now,  my  Lords,  that  appears  to  me  to  exhaust  the  whole  of 
this  case.  If  this  contractor  is  entitled  to  remuneration  for  the 
services  he  performed,  it  must  be  sought,  or  ought  to  have  been 
sought,  in  a  way  different  from  the  present.  Damages  as  for  a 
breach  of  warranty  he  is,  in  my  opinion,  in  no  respect  entitled  to ; 
and  therefore  I  move  your  Lordships  that  the  judgment  of  the 
Court  below  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Vol.  L  a  K 
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H.  L.  (B.)    Lord  Chelmsford  :— 

]^  My  Lords,  the  question  which  alone  is  open  to  the  Appellant 


THoair      on  the  special  case  is,  whether  the  Defendants  are  liable  to  him 

Matob  and  npon  a  warranty  either  in  the  terms  stated  in  the  declaration,  or 

^of'lmidon^  to  give  him  a  cause  of  action.    The  case  of  the  Appellant  is  not 

that  there  was  any  express  warranty,  but  that,  from  the  facts  and 

circumstances  of  the  case,  a  warranty  by  the  Defendants  to  the 

effect  stated  in  the  declaration  must  be  implied. 

The  contract  entered  into  between  the  Appellant  and  the 
Defendants  originated  in  an  advertisement  issued  by  the  corpora- 
tion inviting  tenders  for  the  rebuilding  of  Blackfriars  Bridge 
according  to  certain  plans  and  specifications,  which  it  was  stated 
might  be  seen,  and  farther  particulars  obtained  at  the  office  of  Mr. 
Ctibitty  the  engineer  for  the  corporation.  It  appears  that  the 
ordinary  mode  of  proceeding  to  lay  the  foundations  and  build  the 
piers  of  a  bridge  is,  by  the  construction  of  timber  coffer-dams  which 
exclude  the  tidal  water  and  enable  the  work  to  be  continued  unin- 
terruptedly  in  every  state  of  the  tide.  By  this  specification,  instead 
of  coffer-dams,  the  foundations  of  the  piers  are  to  be  laid  by  means 
of  iron  caissons,  and  minute  details  are  given  of  the  quantity  of 
iron  to  be  used  in  the  caissons,  the  form  and  dimension  of  the 
iron  work,  and  the  means  of  making  them  water-tight 

The  Plaintiff's  tender  for  the  work  having  been  accepted,  he 
executed  a  deed  by  which  he  agreed  to  perform,  under  the  super- 
intendence and  according  to  the  directions  of  the  engineer,  all  the 
works  of  every  description  which  should  be  required  to  be  made, 
done,  and  executed,  in  building  the  new  bridge,  including  all 
piers,  &c.y  according  to  the  specification  and  drawings.  The 
caissons  were  found  not  to  be  of  sufficient  strength  to  resist  the 
pressure  of  the  water,  and  it  became  necessary  to  make  great 
alterations  in  them,  which  brought  them  considerably  below  high 
water-mark,  and  the  piers  could  then  only  be  completed  by  tide 
work.  This  occasioned  great  delay  in  the  execution  of  the  whole 
work,  and  the  Appellant  sustained  in  consequence  great  loss  and 
damage,  which  he  alleges  Ihat,  upon  the  facts  of  the  case,  the 
Defendants  must  be  taken  to  have  warranted  him  against 

I  think  the  difference  of  opinion  between  two  of  the  Judges  as 
to  whether  the  caissons  are  to  be  considered  as  work  to  be  done, 
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or  as  the  mode  of  performing  the  work,  like  the  scaBbldiDg  neces-    H.  L.  (E.) 
sary  for  the  building  of  a  house,  is  quite  immaterial.    The  Plain*       i87G 
tiff,  by  his  contract,  bound  himself  to  execute  the  works  of  every      t^^ 
description  which  should  be  required  in  building  the  new  bridge,  ^^  .J'^  ^^^ 
including  the  piers,  according  to  the  specification.    Therefore  in  Commokaltt 
whatever  light  the  caissons  are  to  be  regarded,  the  Appellant  was       _!. 
bound  to  employ  them  in  the  construction  of  the  piers. 

It  is  stated  in  the  special  case  that,  "  The  diiBculties  in  carrying 
out  the  work  in  accordance  with  the  plans  and  designs  of  the 
engineer  of  the  corporation,  in  the  several  respects  before-men- 
tioned, were  not  known  by  the  contractors  at  the  time  of  entering 
into  the  said  contract,  although  the  same  might  have  been  dis- 
covered on  careful  examination  of  the  specification  and  drawings 
by  a  civil  engineer  of  competent  skill  and  knowledge.  The  con- 
tractors had  in  their  employment,  before  and  at  the  time  of  ten- 
dering for  the  contract,  a  civil  engineer  who  saw  the  plans,  but 
no  such  careful  examination  had,  in  fact,  been  made  by  him  or  by 
any  other  person  on  behalf  of  the  contractors." 

This  passage  Mr.  Benjamin  ingeniously  turns  against  the  engineer 
of  the  Defendants,  and  urges  it  as  proof  that  he  could  not  have 
made  a  careful  examination  before  he  devised  the  new  plan  for  the 
construction  of  the  piers  and  prepared  the  specification.  And  he 
argued  that,  the  engineer  being  originally  in  fault,  no  objection  liCy 
against  the  Plaintifif  on  the  ground  of  contributory  negligence.  It 
is  unnecessary  to  consider  the  validity  of  this  argument,  but 
assuming  that  there  was  a  want  of  care  and  skill  on  the  part  of 
the  engineer,  how  does  the  act  of  the  Defendants  in  issuing  the 
advertisement  inviting  tenders  for  the  work  according  to  the 
specification,  and  referring  to  the  engineer  for  farther  particulars, 
imply  a  warranty  that  the  work  was  capable  of  being  carried  out 
npon  the  terms  and  under  the  conditions  contained  in  the  specifi- 
cations. 

But  it  is  argued  on  behalf  of  the  Plaintiff  that  from  the  contract 
itself  a  warranty  may  be  implied  on  the  part  of  the  Defendants, 
that  there  are  several  clauses  in  which  the  Defendants  expressly 
state  they  will  not  guarantee  certain  things,  and  that,  upon  the 
maxim  ^cpremo  unius  est  eteclusio  alierius,  there  is  an  implied 
warranty  in  every  case  which  is  not  expressly  excluded.    This  is 

3  K  2 
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H,  L,  (E.)  certainly  a  novel  application,  if  not  a  total  change  of  the  purpose 

1S7U  of  the  maxim,  for  the  Plaintiff's  argument  really  is,  that  Escdusio 

TaoEN  nnitts  est  e^remo  alterius,  that  the  exclusion  of  a  warranty  as  to 

UxroR  AKD  ^^^r*^^^  P^**  of  the  contract  is  an  admission  of  a  warranty  as  to 

CoiiMosALTY  the  other  parts.    There  is  no  principle  upon  which  such  a  rule  of 
OF  London.  *  r         xr         r 

law  could  exist ;  and  certainly  nothing  approaching  to  it  has  ever 

been  established. 

There  can  be  no  doubt  that  the  Plaintiff,  in  the  exercise  of 
common  prudence,  before  he  made  his  tender,  ought  to  have  in- 
formed himself  of  all  the  particulars  connected  with  the  work, 
and  especially  as  to  the  practicability  of  executing  every  part  of 
the  work  contained  in  the  specification,  according  to  the  specified 
terms  and  conditions.  It  is  said  that  it  would  be  very  inconve- 
nient to  require  an  intended  contractor  to  make  himself  thoroughly 
acquainted  with  the  specification,  as  it  would  be  necessary  upon 
each  occasion  for  him  to  have  an  engineer  by  his  side.  Such  an 
imagined  inconvenience  is  inapplicable  in  this  case,  as  it  appears 
that  the  Plaintiff  had  his  engineer,  who  examined  the' specification 
for  him,  though  not  carefully.  But  if  the  contractor  ought  pru- 
dently and  properly  to  have  full  information  of  the  nature  of  the 
work  he  is  preparing  to  undertake,  and  the  advice  of  a  skilful 
person  is  necessary  to  enable  him  to  understand  the  specification, 
is  it  any  reason  for  not  employing  such  a  person  that  it  would 
add  to  the  expense  of  the  contractor  before  making  his  tender  ? 
It  is  also  said  that  it  is  the  usage  of  contractors  to  rely  on  the 
specification,  and  not  to  examine  it  particularly  for  themselves. 
If  80,  it  is  an  usage  of  blind  confidence  of  the  most  unreason- 
able description. 

The  Appellant  having  entered  into  the  contract  with  the  neg- 
lect of  all  proper  precautions,  and  trusting  solely  to  the  specifica- 
tion in  a  case  in  which  the  proposed  substitution  of  iron  caissons 
for  coffer-dams  was  an  entire  novelty,  and  the  progress  of  the 
work  having  disclosed  the  inefficiency  of  the  plan  of  working 
described  in  the  specification,  which  he  might  by  careful  exami- 
nation have  discovered  beforehand,  he  endeavours  to  throw  upon 
the  Defendants  the  consequences  of  his  own  neglect  to  inform 
himself  of  the  nature  of  the  work  he  was  preparing  to  undertake, 
by  alleging  that  there  was  an  implied  warranty  by  them  that  the 


\ 


VOL.  L]  AND  PBIVT  COUNCIL.  133 

bridge  eould  be  built  according  to  the  plans  and  specification,    H,  l.(e.) 
and  that  the  caissons  shewn  on  the  plans  would  answer  the  pur-        1876 
pose  of  excluding  the  tidal  water  during  the  construction  of  the      trobn 

If  the  Plaintiff  had  considered,  as  he  was  bound  to  do,  the  Oommohalty 

tenns  of  the  specification,  he  would  either  have  abstained  from        

tendering  for  the  work,  or  he  would  haye  asked  the  Defendants  to 
protect  him  from  the  loss  he  was  likely  to  sustain  if  the  plan  of 
working  described  in  the  specification  should  torn  out  to  be  an 
improper  one.  It  is  unnecessary  to  speculate  upon  what  the 
answer  wotdd  have  been  to  such  an  application.  But  I  think  we 
may  fiedrly  assume  that  if  the  Defendants  had  been  asked  for  an 
express  warranty  to  the  effect  alleged  in  the  declaration,  they 
would  have  refused  to  give  it. 

I  cannot  see  any  principle  upon  which,  from  the  facts  of  the 
case,  an  implied  warranty  can  be  imported  into  the  contract 
making  the  Defendants  liable  for  the  loss  which  the  contractor 
has  sustained  by  the  delay  caused  by  the  insufficiency  of  the 
caissons  to  stand  the  work  for  which  they  were  intended.  I  agree 
that  the  judgment  should  be  affirmed. 

LoBD  Hathebley  : — 

Hy  Lords,  I  entertain  the  same  opinion  as  that  expressed  by 
my  noble  and  learned  friends,  and  after  what  has  been  said  it 
is  only  necessary  for  me,  inasmuch  as  different  grounds  have,  to  a 
certain  extent,  been  relied  on  by  the  judges  in  the  Court  below, 
to  state  on  what  grounds  it  appears  to  me  to  be  absolutely  neces- 
sary that  the  conclusion  must  be  arrived  at,  by  your  Lordships, 
which  was  arrived  at  by  the  whole  body  of  the  Judges  when  the 
case  was  before  them. 

My  Lords,  I  put  it  exactly  on  those  grounds  upon  which  my 
noble  and  learned  friend  on  the  woolsack  has  put  it,  that  the 
Plaintiff  here  is  placed  in  this  extreme  difficulty.  It  is  not  only 
that  he  comes  here  upon  a  case  in  which  the  proposition  he 
contends  for  is  not  found  to  be  supported  by  any  authority  at  all, 
but  he  is  inevitably  in  the  dilemma  of  being  obliged  to  say  one  of 
tivo  things,  each  of  which  is  adverse  to  him.  He  may  either  say : 
This  work  whicE  I  have  done  and  for  which  I  now  claim  to  be 
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H.  L.  (E.)  paid  either  by  way  of  damages  (that  is  the  mode,  and  the  ouly 

1876  mode  in  which  it  was  put  by  the  case  originally  brought  before  the 

Thobx  Court),  or  if  not  by  way  of  damages,  then  by  way  of  a  quantum 

^,    *•  meruit  as  within  the  contract;  or  he  may  say  that  it  was  not  within 

KaYOB  AXT)  ,       \    .« •  .1.       t 

CoxMoirALTY  the  contract.    On  the  one  hand,  if  it  was  withm  the  contract,  then 

*   of  course  it  would  be  paid  for  in  the  manner  provided  by  the  terms 

of  the  contract,  which  are  full  and  explicit  as  to  all  the  work  done  in 
pursuance,  (I  agree  with  Mr.  Bompaa  in  his  able  argument  on  this 
point,)  and  only  done  in  pursuance,  of  the  engagement  entered 
into.  He  must  be  paid  for  it,  as  it  is  provided  that  all  such  works 
are  to  be  paid  for,  namely,  upon  the  amount  of  extras,  that  is  to 
say,  upon  the  additional  work  over  and  above  the  amount  of  work 
agreed  to  be  executed  under  the  contract  Then,  of  course,  he 
would  have  no  difficulty  in  obtaining  his  remedy. 

On  the  other  hand,  if  it  was  outside  the  contract,  I  apprehend 
his  course  would  be  very  clear — clear,  at  all  events,  in  one  sense. 
No  doubt  contractors  find  themselves  hampered  by  the  very  strong 
provisions  which  are  usually  contained  in  engagements  of  this 
kind,  but  still  in  point  of  law  the  case  would  have  been  clear  if 
he  had  said :  This  not  being  within  my  engagement,  I  will  have 
nothing  to  say  to  this  farther  work.  I  have  performed  (as  Mr. 
Benjamin  once  or  twice  forcibly  put  it)  all  the  work  my  contract 
requires  me  to  do :  the  contract  is  fulfilled ;  it  is  not  a  question  of 
deviating  from  the  contract,  or  of  not  carrying  the  work  contracted 
for  into  effect ;  the  work  lias  been  carried  into  eflect,  and  now  you 
are  calling  upon  me  to  do  something  new;  that  must  be  the 
subject  of  a  wholly  new  engagement.  I  will  not  enter  upon  the 
performance  of  that  work  until  a  new  contract  has  been  made 
according  to  the  character  and  nature  of  the  new  work.  You 
have  ordered  me  to  do  what  is  outside  the  contract  altogether. 

My  Lords,  in  neither  of  these  cases  could  he  recover,  because 
in  the  one  case,  if  the  transaction  be  within  the  contract,  it  is 
already  sufficiently  provided  for,  and  he  has  been  paid  for  it ;  and 
in  the  other  case  there  is  nothing  to  shew  that  he  entered  into 
such  new  engagement  at  all.  All  that  we  have  stated  to  us  in  the 
case  is,  that  he  was  directed  to  do  the  work  in  question,  and  being 
so  directed,  he  made  no  objection  to  it.  It  was  ingeniously  at- 
tempted by  Mr.  Bompas,  in  the  last  part  of  his  argument,  to  say. 
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If  anybody  directs  you  to  do  that  which  he  has  no  right  to  direct    H.  L.  (E.) 
yon  to  do  without  remunerating  you,  he  must  be  held  to  be.  under       1676 
a  contract  to  pay  quantum  meruit    The  answer  is,  that  that  is  not      thobh 
the  case  before  us  here.    Whether  that  might  be  had  recourse  to  jj^yob  akd 
in  any  other  form  of  action  it  is  not  for  us  to  say.    We  have  Commonalty 

OF  London. 

neither  the  form  of  case  nor  the  statements  which  would  enable  — — 
us  to  arrive  at  a  conclusion  on  the  subject.  AH  we  have  before 
ns  is  a  declaration  stating  that  there  was  an  implied  engagement 
or  warranty  entered  into  on  the  part  of  the  Defendants  with  refer- 
ence to  the  mode  in  which  this  work  was  to  be  executed,  and  a 
special  case  stated,  upon  which  we  are  asked  to  inquire  whether 
or  not  there  was  any  such  implied  warranty  as  is  stated  in  the 
declaration,  ** or"  as  would  give  rise  to  a  claim  for  remuneration, 
the  word  "  warranty  **  being  necessary  to  the  terms  of  the  question. 
The  grammatical  construction  requires,  and  no  other  construction 
could  be  put  upon  it,  that  the  meaning  of  the  word  **  warranty  " 
there,  is,  either  a  warranty  such  as  is  stated  in  the  declaration, 
or  such  warranty  as  would  give  this  right  of  action.  And  if  we 
should  find  that  there  is  such  a  warranty  (here  it  is  put  properly 
in  the  conjunctive),  if  the  warranty  be  found,  "  and  "  if  you  find 
farther,  that  the  facts  have  occurred  which  carried  that  warranty 
into  eflect,  then  the  remedy  which  the  PlaintiiF  seeks  is  to  be 
accorded  to  him. 

My  Lords,  if,  as  has  been  strongly  contended  upon  this  appeal, 
there  can  be  found  any  warranty  in  such  a  contract  as  this,  I 
apprehend  it  would  be  scarcely  possible  for  any  person  whatever 
to  enter  upon  any  new  work  of  any  description ;  say  the  tubular 
bridge,  for  instance,  which  was  originally  a  bold  speculation,  I 
believe,  on  the  part  of  Mr.  Slephenson.  Any  work  of  that  kind, 
which  must  necessarily  be  in  a  great  degree  speculative,  could 
scarcely  be  carried  into  effect  if  any  person  entering  into  a  con- 
tract for  the  performance  of  that  work,  with  a  contractor,  was  to  be 
supposed  to  have  guaranteed  to  the  contractor  that  the  perform- 
*  ance  of  it  was  possible.  We  have  had  no  authority  for  such  a 
doctrine  as  that  cited  before  us,  and  I  apprehend  it  will  be  impos- 
sible to  find  any  authority,  as  indeed  none  has  been  found,  which 
has  gone  any  way  whatever  near  to  that  doctrine  as  here  contended 
for. 
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H.  L.  (E.)       The  last  authority,  Appleby  v.  Myers  (1),  cited  by  Mr.  Bampas 
1876        — a  case  decided  one  way  in  the  Court  below,  and  afterwaids 
varied  by  the  Court  above— proceeded  upon  an  entirely  contrary 


Thobn 
0. 


Mayor  and  ^*®^  ^^  *^®  ^^*®®»  namely,  that  where  there  was  found  to  be  only 
OoMMOHALTY  guch  a  rosult  occurrinfif  as  had  not  been  foreseen  by  either  party, 

you  could  not  proceed  on  any  such  doctrine  of  warranty.     Mo 

doubt  all  persons  are  distinctly  bound  not  to  do  anything  towards 
impeding  their  own  engagements,  but  that  is  a'  very  long  way 
indeed  from  a  case  of  this  description.  Supposing  the  present 
Defendants  had  said  in  so  many  terms.  We,  the  Corporation  of 
London,  are  about  to  engage  in  this  very  important  work,  namely, 
the  re-building  of  BlaehfriarB  Bridget  and  we  have  secured  for  our 
assistance  in  laying  out  the  designs  for  that  work  the  services  of 
an  eminent  engineer.  Supposing  they  had  then  proceeded  to 
state  who  that  engineer  was,  and  had  named  Mr.  OiMtt,  what 
would  that  have  amounted  to  ?  No  more  than  to  a  representation 
that  they  had  engaged  an  engineer — and  that  that  engineer  is  one 
of  a  certain  standing  in  the  profession.  Does  it  go  a  bit  beyond 
that  ?  Does  it  proceed  to  say  that  the  engineer  is  infallible,  or 
has  never  made  a  mistake,  or  can  never  make  a  mistake  for  all 
time  to  come,  and  that  the  Defendants  give  a  warranty  to  that 
effect? 

Nothing  has  been  done  since  the  date  of  entering  into  the  con- 
tract by  which  the  Defendants  have  in  any  way  impeded  the 
execution  of  the  works  in  the  mode  proposed  by  the  specification. 
Instead  of  being  something  done  after  the  contract  was  entered 
into,  the  case  alleged  is  that  a  contract  was  entered  into  with  the 
advice  of  a  person,  which  advice  turns  out,  unfortunately,  not  to 
have  been  so  good  as  might  have  been  expected  from  his  position. 
That  is  no  representation  at  all,  nor  does  the  contract  amount  to 
anything  like  a  representation  that  *^  the  advice  which  we  have 
secured  is  such  that  you  may  confidently,  acting  upon  it,  enter 
into  this  engagement."  All  that  was  done  was  to  inform  the 
person  with  whom  the  contract  was  made,  of  all  the  surrounding  * 
circumstances  in  which  the  Defendants  were  disposed  to  enter  into 
the  contract    The  statement  of  every  one  of  those  surrounding 


(1)  Law  Rep.  2  C.  P.  651. 
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dicumfitances  was  correct.    Mr.  Cubitt  had  been  employed,  and     H.  L.  (E.) 
the  designs  had  been  prepared  by  him,  bnt  it  turned*  out  unfor-       1876 
tnnately  that 'there  was  an  error  made  as  to  the  feasibility  of      trorn 
executing  those  designs  in  the  way  he  contefnplated.  Mayob  and 

Now,  my  Lords,  I  am  quite  dear  on  the  point  of  principle  here.  Commonalty 

There  is  nothing,  I  am  sure,  to  induce  your  Lordships  to  lay  down       

a  new  principle  of  law  by  which  anybody  entering  into  a  contract, 
most  be  supposed  to  have  obtained  an  implied  warranty,  from  the 
person  engaging  him,  that  the  contract  itself  can  be  fully  carried 
oat  without  impediment,  whether  that  impediment  be  one  he  is 
himself  able  to  foresee  or  not. 

Lord  O'Hagan  : — 

Hy  Lords,  supposing,  as  I  think  it  is  perfectly  clear,  notwith- 
standing the  extremely  able  argument  that  has  been  addressed  to 
us,  that  upon  the  pleadings  and  the  special  case,  the  Plaintiff  can- 
not recover  damages  as  on  a  quardum  meruit,  and  that  the  ques- 
tion for  your  Lordships'  opinion  regards  only  the  implied  warranty 
on  which  he  has  relied,  I  concur  fully  with  my  noble  and  learned 
friends  who  have  addressed  the  House. 

Confessedly  there  is  no  authority  in  support  of  the  Plaintiff's 
case.  Such  an  action  under  such  circumstances  has  never 
been  sustained,  and  it  lies  upon  the  Plaintiff  to  shew  that  it  is 
sustainable. 

There  is  no  express  warranty,  and  I  see  no  reason  for  implying 
one.  The  parties  did  not  understand,  in  my  opinion,  that  any 
warranty  was  to  be  given.  No  such  understanding  is  manifested 
in  the  contract  or  specification,  and  the  notice  of  the  Defendants 
merely  informed  contractors  as  to  the  place  in  which  they  might 
examine  the  plans  and  specifications,  and  obtain  farther  par- 
ticulara  for  their  assistance  in  deciding  for  themselves,  and  with 
any  advice  which  might  be  available  to  them,  as  to  their  acceptance 
of  the  proposed  contract.  It  did  not  profess  to  do  more ;  it  gave 
no  indication  of  a  purpose  to  give  such  a  warranty  as  is  now 
alleged.  And  Mr.  OubiU,  who  was  named  in  it,  had  no  power 
within  the  scope  of  his  authority  indicated  in  the  special  case,  as 
engineer  or  as  agent,  to  warrant  anything.    At  his  o£5ce  needful 
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H.  {^{E.)    information  was  to  be  got^  and  the  ease  finds  that  it  was  ample  to 

1876       enable  the  contractors  to  discover  the  difficulties  in  carrying  out 

ThoIh      *^®  wor'^  which  afterwards  affected  them  so  injuriously.    They 

Maob  AND  ^^  *^  engineer,  and  if  he  was  of  "competent  skill  and  know- 

GoMMoyALTY  Icdgc,"  aud  had  carefully  examined  the  specifications  and  draw- 

*  *  ings,  the  special  case  informs  us  that  he  would  have  made  that 

important  discovery.  So  that  the  opportunities  of  knowledge  were 
really  very  equal  between  the  parties.  It  is  much  to  be  regretted 
that  the  contractors  omitted  a  precaution  which  in  so  grave  a 
matter  would  seem  to  have  been  reasonable  and  wise.  It  is  un- 
fortunate that  they  should  be  subjected  to  such  serious  loss ;  but 
I  do  not  think  that  your  Lordships  can  intervene  to  save  them 
from  the  results  of  their  own  impr6vidence,  by  making,  for  the 
parties,  a  contract  which  they  never  contemplated,  and  inserting  in 
it  a  warranty  of  which  no  one  ever  thought,  which  was  never  de- 
manded on  the  one  side,  and  if  it  had  been^  would^  I  feel  assured, 
have  been  refused  upon  the  other. 

On  this  short  ground  I  think  the  judgment  of  the  Exchequer 
Chamber  should  be  afiirmed,  and  the  appeal  dismissed  with  costs. 

Judgment  of  the  Court  of  Exchequer  Chancer 
affirmed,  with  costs. 

Lords  Journals,  18th  February,  1876. 

Solicitor  for  the  Appellant :  J,  B.  Batten. 
Solicitor  for  the  Kespondent :  Brand. 


Fcft.  21. 
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THE  REPUBLIC  OF  LIBERIA Appellants  ;       ^^^ 

AND 

EDWARD  FARROW  ROYE Respondent. 

Practice — Diamtssul  of  BilU 

The  Court  of  Chancery  has  not  only  full  power  to  stay  all  proceedings  in 
a  snit  till  the  Plaintiff  has  made  a  discovery  which  it  has  called  upon  him 
to  make,  but,  if  not  satisfied  that  its  order  has  been  properly  obeyed,  may 
dismiss  the  suit  itself;  and  where  money  has  been  paid  into  Court,  may 
direct  the  payment  of  that  money  out  of  Court  to  the  party  entitled  to  it. 

Per  LoBD  Hatheblet  : — ^When  any  step  ought  to  be  taken  in  a  cause, 
which,  in  the  judgment  of  the  Court,  is  necessary  in  order  to  facilitate  the 
decision  of  the  cause,  and  default  is  made,  the  party  in  default,  if  Plaintiff,  is 
liable  to  have  his  bill  dismissted.  And  this  is  not  a  matter  of  first  im- 
pression. 

IHIS  was   an  appeal    against    an    order    of   Vice-Cliancellor 
Tddins  (1),  which  had  been  confirmed  by  the  Lords  Justices  (2). 

Mr.  Ediita/rd  James  Boye,  a  merchant  in  Liberia^  had  been 
President  of  that  Republic  A  loan  was  raised  for  the  purposes 
of  the  Govemment,  and  it  was  alleged  that  the  President  had  im- 
properly appropriated,  for  his  own  political  purposes,  a  considerable 
part  of  this  loan.  He  was  deposed,  and  charged  with  high  treason ; 
his  son,  the  present  Respondent,  who  had  been  in  his  father's  time 
Secretary  to  the  Treasury,  was  subjected  to  a  similar  charge.  The 
son  was  acquitted,  and  came  to  England.  The  father  was  con- 
demned ;  he,  however,  got  out  of  prison  and  tried  to  escape  to  an 
English  vessel ;  he  was  either  drowned  or  killed  in  making  the 
attempt.  Money  had  been  paid  on  his  account  into  the  Com- 
mercial  Bank  of  Liverpool,  and  the  Republic  became  Plaintiff  in  a 
Chancery  suit  against  the  present  Respondent,  the  personal  repre- 
sentative of  his  father,  who  claimed  to  be  entitled  to  this  money. 
The  bill  in  Chancery  was  originally  filed  on  the  6th  of  December, 
1871 ;  it  was  amended  on  the  17th  of  January,  1872 ;  and  re- 
amended  on  the  11th  of  July,  1872.    The  sum  claimed  from  the 

(I)  Law  Rep.  16  Eq.  179.  (2)  Law  Rep.  9  Ch.  Ap.  S69. 
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Bespondent  was  £4000.    By  an  order  of  the  Court  this  sum  had 
been  paid  into  Court  and  invested. 

The  answer  of  the  Bespondent  was  filed  on  the  18th  of  Novem- 
ber, 1872|  and  set  up  an  absolute  claim  to  the  sum  in  dispute. 
There  were  intermediate  proceedings,  and  the  replication  was  not 
filed  till  the  22nd  of  January,  1874.  On  the  Slst  of  May,  1873, 
an  application  had  been  made  to  yice-Chancellor  Malins,  who,  on 
that  day,  made  an  order  that  the  Bepublic  should,  on  or  before 
the  2nd  of  November,  1873,  file  full  and  sufficient  affidavit  or  affi- 
davits, to  be  made  by  one  or  more  of  its  officers  or  ministers,  stating 
whether  it  has,  or  has  had,  in  its  possession  any,  and  if  any,  what 
documents  relating  to  the  matters  in  question  in  this  suit,  and 
accounting  for  the  same.  The  Appellants  alleged  that  this  order 
had  not  been  served  on  the  solicitors  till  the  23rd  of  June,  1873. 
Many  letters  passed  between  the  solicitors  of  the  two  parties;  the 
subject  of  this  application  for  discovery,  and  the  time  mentioned 
in  the  order  was  several  times  enlarged.  On  the  28rd  of  April, 
1874,  the  Court,  on  the  motion  of  the  Appellants,  enlarged  the 
time  for  the  filing  of  the  affidavits  to  the  12th  of  July,  1874,  and 
it  was  ordered  that  default  therein  should  be  certified  by  the  Chief 
Clerk,  and  that  the  money  should  then  be  paid  out  to  the  Bespon- 
denty  and  that  the  bill  against  him  should  stand  dismissed  with  costs. 
On  the  1st  of  June  and  the  17th  of  June,  1874,  affidavits  were  put 
in  on  behalf  of  the  Bepublic.  A  summons  to  consider  the  suffi- 
ciency of  the  affidavits  was  taken  out,  and  was  adjourned  to  the 
13th  of  July,  as  on  the  previous  day  the  date  fixed  by  the  Vice- 
Chancellor's  order  would  expire ;  but  in  the  meantime  the  Appel- 
lants applied  to  the  Lords  Justices,  who,  on  the  8th  of  July,  made 
an  order,  in  substance  adopting  the  Vice-Chancellor's  order,  but 
giving  time  to  the  Bepublic  till  the  28th  of  July  to  file  the 
required  affidavits,  till  which  time  the  order  of  the  23rd  of  April 
was  suspended.  On  the  18th  of  July,  1874,  Mr.  Jaeksan,  the 
Consul-General  in  this  country  for  the  Bepublic  of  Liberia,  filed 
an  affidavit,  in  which  he  said  that,  '^  according  to  the  best  of  his 
knowledge,  remembrance,  information,  and  belief,"  the  Plaintiff 
Bepublic  never  had  possession  of  the  books  and  papers  removed 
by  the  Defendant  The  Chief  Clerk  thought  this  affidavit  to  be 
insufficient.    On  the  5th  of  August,  1874,  the  Chief  Clerk  certified 
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that  the  Appellants  were  in  default    On  the  7ih  of  AuguBt  the    H.  L.  (E.) 
Appellants  took  out  a  summons  to  vary  this  certificate,  which       1876 
sammons  was  heard  on  the  11th  of  Noyember,  1874,  when  the  bkpublio  of 
Vice-Chancellor,  in  Chambers,  refused  to  make  any  order  on  it.     ^^^^^ 
On  the  17th  of  November  notice  was  given  of  a  motion  to  dis-       ^^^ 
charge  the  order,  and  this  motion  was  heard  on  the  12th  of  Janu- 
ary, 1875,  when  it  was  refused  vnth  costs.    This  appeal  was  then 
brought  against  the  order  of  the  Lords  Justices  of  the  8th  of  July, 
1874,  and  that  of  Vice-Ohancellor  Mdlins  of  the  12th  of  January, 
1875. 

Mr.  Olasse,  Q.C.,  and  Mr.  B.  BicUey  Boffers,  for  the  Republic:-^ 

The  course  which  had  been  taken  in  this  case  was  not  justified 
by'^the  practice  of  the  Court  There  were  difficulties  in  getting 
an  order,  such  as  that  of  the  Vice-Chancellor's,  properly  obeyed  in  a 
place  like  Liberia,  where  there  were  no  solicitors  of  skill  sufficient 
to  know  what  would  be  deemed  satisfactory  to  the  Court.  The  best 
that  could  be  had  been  done ;  and  if  the  affidavit  of  the  Consul- 
General  was  not  sufficient,  farther  time  ought  to  have  been  given. 
It  was,  at  least,  quite  premature  to  dismiss  the  bill  when  other 
affidavits  might  have  been  procured. 

[Princess  of  Wales  v.  Earl  of  Liverpool  (1)  and  United  States  v. 
Wagner  (2)  were  referred  to  and  conmiented  on.] 

Mr.  Hiffgins,  Q.C.,  and  Mr.  LangUy^  for  the  Bespondent,  were 
not  called  on  to  address  the  House. 

The  Lord  Changellob  (Lord  Cairns) : — 

My  Lords,  this  appeal  comes  before  your  Lordships  from  the 
Court  of  Chancery  upon  a  question  of  practice,  and  upon  a  ques- 
tion of  practice  alone ;  perhaps  I  should  be  more  correct  in  saying 
upon  two,  if  not  three,  points  of  practice ;  and  I  prefer  to  take 
them  in  succession  for  the  few  observations  I  have  to  make. 

My  Lords,  your  Lordships  are  called  upon  in  the  first  place  to 
decide  a  question  which  rarely  comes  before  this  House  for  con- 
sideration, namely,  whether  an  affidavit  as  to  documents,  made  on 

(1)  1  Sw.  114;  3  Sw.  507.  also  BepvUic  of  Peru  v.    Weguelin^ 

(2)  Law  Hep.  2  Ch.  Ap.  582 ;  see      Law  Bep.  20  Eq.  140. 
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H.  L.  (E.)    behalf  of  the  Plaintiffs  in  a  suit  in  Chancery^  is  or  is  not  a  suffi- 
I8TC       cient  aflBdavit.    Now,  my  Lords,  I  own  I  have  no  doubt  at  all  that 
Rkpiblic  of  upon  this  point  the  decision  of  the  learned  Vice-Chancellor  was 
iBEniA     entirely  correct    A  foreign  Kepublic  was  suing  in  this  couBtry. 
^^'       According  to  the  ordinary  practice  of  the  Court  the  Eepublic,  as 
Plaintiff,  was  called  upon  to  make  a  discovery  of  all  documents  in 
its  possession.    That  discovery  must  be  made  by  an  affidavit,  and 
as  that  affidavit  cannot  be  made  by  a  Bepublic,  it  must  therefore 
be  made  by  an  officer  of  the  Kepublic ;  and  accordingly  the  Vice- 
Chancellor  directed  that  a  full  and  sufficient  affidavit  should  be 
made  by  an  officer  or  officers  of  the  Eepublic.    Whether  the  affi- 
davit would  be  full  and  sufficient  would  depend,  among  other 
things,  upon  who  was  the  officer  of  the  Kepublic  by  whom  it  was 
made.     Was  it  an  officer  who  would  know  anything  about  that  of 
which  he  was  speaking,  or  was  he  a  person  who,  while  technically 
an  officer  of  the  Kepublic,  would  really  be  without  any  know- 
ledge whatever  on  the  subject  upon  which  he  was  making  the 
affidavit? 

My  Lords,  after  some  delay  the  officer,  the  person  selected  to 
make  the  affidavit,  was  the  Consul-General  of  the  Kepublic  in 
England.  He  knew  nothing  at  all  about  the  documents,  which 
were  abroad.  What  he  knew  was  this,  that  a  certain  number  of 
documents  had  been  sent  home  to  England^  and  those  of  course  he 
could  accurately  specify  as  being  in  England.  But  the  material 
point  upon  which  his  information  would  be  important  would  be 
not  as  to  the  documents  in  England^  but  by  way  of  negation,  for  the 
purpose  of  assuring  the  Defendant  that  there  were  no  other  docu- 
ments abroad  relating  to  the  subject-matter.  Upon  that  point  all 
that  the  Consul-General  could  say  was  this,  that  to  the  best  of  his 
knowledge,  information,  and  belief,  there  were  no  such  other  docu- 
ments. Of  course  that  could  be  merely  such  information  as  was 
sent  to  him.  Personal  knowledge  of  the  subject  he  did  not 
profess  to  have,  and  from  the  nature  of  the  case  he  could  not  have. 
The  Vice-Chancellor  thought  that  that  was  not  the  full  and 
sufficient  affidavit  which  he  had  desired  from  an  officer  of  the 
Kepublic.  If  I  had  any  hesitation  in  coming  to  that  conclusion,  I 
phould  doubt,  very  much,  the  propriety  of  differing  from  the  Judge 
who  had  the  whole  control  and  administration  of  the  casa    But, 
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my  Lords,  I  own  that  my  mind  goes  entirely  with  that  of  the    H.  L.  (E.) 
Yice-Chancellor  in  saying  that  I  think  the  Consul-Qeneral  was  not        1876 
the  proper  officer  of  the  Itepublic  to  make  the  affidavit,  but  that  Beicblio of 
some  person  on  the  spot,  so  far  as  I  could  see,  wonld  have  been     ^'^^^^ 
the  proper  person  to  make  the  affidavit.  ^^ 

Now,  my  Lords,  farther  than  that,  the  affidavit  being  insuffi- 
cient»  there  arises  the  questions  of  the  course  taken  by  the  Court 
as  to  this  suit  Three  different  opportunities  having  been  given 
of  making  this  affidavit,  and  it  not  having  been  made,  there  was 
an  order  of  the  Court  made  by  the  Vice-Chancellor,  and  confirmed 
by  the  Lords  Justices,  that  for  default  of  the  affidavit  the  bill 
should  be  dismissed,  and  a  sum  of  money  which  had  been  standing 
at  a  particular  bank  to  the  account  of  an  intestate  represented  by 
the  Defendant,  should  be  repaid  to  the  Defendant  as  representiog 
that  intestate,  and  as  having  a  previous  and  prior  claim  to  the 
money.  My  Lords,  it  has  been  questioned  whether  such  an  order 
was  within  the  jurisdiction  and  competence  of  the  Court  of 
Chancery. 

My  Lords,  I  have  not  a  shadow  of  a  doubt  upon  that  point.  I 
hold  it  to  be  clear  and  well  established  that  the  Court  of  Cliancery 
has,  in  the  first  place,  jurisdiction  to  stay  all  proceedings  in  a 
cause  until  the  Plaintiff  has  made  any  discovery  which  he  is 
called  upon  by  the  order  of  the  Court  to  make.  But,  my  Lords, 
if  the  Court  of  Chancery  has  power  to  stay  proceedings  until  a 
discovery  is  made,  is  it  to  go  on  constantly  staying  those  proceed- 
ings and  to  go  no  farther  ?  And  above  all,  is  that  to  be  the  only 
course  open  to  it  where  something  has  been  impounded.  Some 
money  taken  possession  of,  the  appropriation  of  which  may  be  ex- 
tremely inconvenient,  indeed  may  be  ruinous  to  the  person  from 
whose  hands  it  is  taken  ?  Can  anything  be  supposed  more  calcu- 
lated to  lead  to  injustice  and  wrong  than  that  money  should  be 
taken  and  impounded  in  the  Court  of  Chancery  upon  a  case  alleged 
by  a  Plaintiff,  which  might  be  displaced  by  documents  in  his 
possession,  and  that  he  all  the  while  is  to  hold  his  suit,  retain  the 
money  in  Courts  and  refuse  to  divulge  the  documents  which  would 
overthrow  the  title  he  has  alleged  ?  My  Lords,  that  of  course  is 
an  extreme  case.  J  do  not  say  it  is  the  case  before  your  Lord- 
ships, but  it  shews  that  the  jurisdiction  of  the  Couit  of  Chancery 
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H.  L,  (E.)    cannot  be  limited  to  a  mere  stay  of  proceedings.^.  The  Court  of 

1S76        Chancery  must  have  of  necessity  the  right  to  go  farther,  and  to 

HcpijBLic  OP  say  that  after  a  proper  interval  the  proceedings  which  have  been 

iBEiiA      grayed  shall  be  altogether  expelled  from  the  Court,  and  any  pro- 

^^^       perty  which  the  Court  has  taken  possession  of,  be  restored  to  the 

person  from  whom  it  was  taken.    Therefore,  my  Lords,  upon  the 

general  and  abstract  question  I  entertain  no  doubt  that  it  was 

within  the  jurisdiction  of  the  Court  of  Chancery  to  dismiss  this 

bill  for  default  of  proper  discovery. 

Then,  my  Lords,  another  question  would  arise,  whether,  in  the 
discretion  of  the  Court,  a  proper  length  of  time,  and  proper  oppor- 
tunities had  been  allowed  to  the  Plaintiff  Republic  to  make  the 
discovery.  My  Lords,  upon  that  point  I  certainly  should  be 
extremely  unwilling  that  your  Lordships,  upon  a  mere  question  of 
discretion,  should  open  what  has  been  done  first  by  the  primary 
Judge,  and  then  sustained  by  the  unanimous  decision  of  the  Court 
of  Appeal  in  Chancery.  The  Judge  of  first  instance,  the  Vice-Chan- 
cellor,  and  the  learned  Judges  of  the  Court  of  Appeal,  in  a  case  of 
this  kind  must  be  very  much  better  qualified  to  judge,  than  your 
Lordships  can  be  in  this  House,  how  far  in  their  discretion  latitude 
should  be  allowed,  and  how  far  time  should  be  given  to  a  Plaintiff 
under  these  circumstances.  I  do  not  desire  to  say  whether,  if  it 
had  fallen  to  me  in  the  first  instance  to  deal  with  this  case,  or  to 
sit  upon  it  as  a  member  of  the  Court  of  Appeal  in  Chancery,  I 
might  or  might  not  have  granted  a  greater  latitude  to  the  Plaintiff 
and  greater  indulgence  in  point  of  time.  My  Lords,  I  think  that 
the  main  point  which  your  Lordships  have  to  consider  is,  was  the 
order  within  the  jurisdiction  of  the  Court  of  Chancery ;  and  if  you 
think,  as  I  believe  you  will,  that  it  was  within  the  jurisdiction,  theu 
I  should  hold  that  the  discretion  having  been  exercised  by  the 
unanimous  decision  of  the  yice-Chancellor  and  of  the  Lords  Justices, 
it  would  indeed  be  contrary  to  the  practice  which  I  have  known  to 
prevail  in  your  Lordships'  House,  if,  upon  a  question  of  discretion 
alone,  you  were  to  adopt  a  different  course  here  and  enlarge  a  lati- 
tude which  those  learned  persons  have  thought  has  been  already 
sufficiently  given  to  a  Plaintiff. 

I  therefore  move  your  Lordships  that  this  appeal  should  be  dis- 
missed with  costs. 
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LoBD  Chxlmbfobd  : —  ^  ^  (®) 

I  enuxelj  agree.  ^^v^ 

Bkpublio  of 

LoBD  Hatheblet  : —  r. 

My  Lords,  I  haye  no  doubt  whatever  (and  I  think  I  ought  to        

express  as  much)  with  respect  to  the  general  doctrine.  All  that 
we  have  to  consider  in  this  case  is  as  to  the  power  of  the  Gonrt  to 
deal  with  a  PlaintifTs  suit  in  snch  a  manner  as  is  consonant  with 
the  JQstice  of  the  case.  My  Lords,  it  is  by  no  means,  I  think,  a 
case  of  first  impression,  that  when  any  step  ought  to  be  taken  in 
the  cause,  which  in  the  judgment  of  the  Court  is  necessary  to  be 
taken,  in  order  to  fiacilitate  the  decision  of  the  cause,  the  party  in 
default  in  taking  that  step,  if  he  be  the  Plaintiff  is  liable  to  have 
his  hill  dismissed,  whatever  be  the  ground,  technically,  upon  which 
that  may  occur,  whether  it  be  that  he  has  not  brought  his  witnesses 
at  the  right  time,  whether  it  be  that  he  has  not  taken  any  other 
step  in  the  suit  according  to  the  time  prescribed  by  the  orders  of 
the  Court,  or  whether  it  be  that  from  his  neglecting  to  perform 
something  which  he  was  ordered  by  the  Court  to  perform,  and 
which  the  Court  thinks  is  essential  to  the  proper  and  just  considera- 
tion of  the  cause,  the  Court  may  take  the  step  in  the  cause  which 
it  has  taken  here,  and  say.  If  you  delay  your  cause  so  that  it 
cannot  be  brought  to  a  hearing  because  you  are  in  default,  we 
shall  direct,  in  case  of  your  farther  default  in  proceeding  to  expe- 
dite it,  that  the  bill  shall  be  dismissed.  If  money  has  been  paid 
into  Court,  it  is  a  matter  of  course,  I  had  almost  said  of  every  day 
practice,  for  the  Court,  upon  the  dismissal  of  the  bill  on  the 
hearing,  to  direct  that  the  money  which  has  been  paid  into  Court 
shall  be  repaid  to  the  person  who,  having  paid  the  money  into 
Court  to  await  the  event  of  the  suit,  and  the  suit  being  delayed  by 
th6  default  of  the  Plaintiff,  is  entitled  to  ask  that  the  money  shall 
he  repaid  to  him. 

My  Lords,  as  respects  the  special  affidavit  which  was  made  in 
this  case,  I  cannot  have  any  doubt  whatever  that  it  was  insufficient, 
having  regard  to  the  position  of  the  parties.  If  a  defendants 
stmpKetbr,  one  of  the  persons  directly  concerned,  is  asked  to  make 
an  afiSdavit  as  to  the  state  of  documents  in  his  possession,  then, 
whatever  be  the  state  of  the  documents  within  his  own  knowledge. 

You  L  8  L 
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H.  L.  (E.)    he  is  answerable,  upon  his  oath,  to  state  what  he  knows  upon  that 
1876       subject,  and  when  he  swears  that  there  were  such  and  suoh  docu- 

Bcf'tBuo  OF  nients  and  no  others,  that  oath  is  all  that  the  person  asking  the 
LiRKBiA  discovery  of  documents  is  entitled  to.  But  if  he  is  not  a  person 
KoYE.  who  himself  has  charge  of  those  documents,  as  an  o£Scer  of  a 
corporation,  or,  as  in  this  case,  an  officer  of  a  Bepublic,  he  must 
state  what  are  his  sources  of  knowledge,  what  his  means  of  in- 
formation are,  and  it  is  not  enough  for  him  to  say,  ^'To  the  best 
of  my  belief  these  are  all  the  documents  that  can  be  had,"  when 
it  ^may  not  be  any  part  of  his  duty  to  know  anything  whateyer 
upon  the  subject  If  he  has  not  explained  that  properly  and  8n£S- 
ciently,  the  Court  has  not  that  which  it  requires,  and  which  it 
has  a  right  to  have,  namely,  the  sanction  of  the  oath  of  the  proper 
officer  acting  on  behalf  of  the  Plaintiff  (in  this  suit  the  Bepublic 
of  Liberia)  that  those  are  all  the  documents.  The  Consol- 
General  says  that  these  are  all  the  documents  in  this  country,  but 
it  appears  from  the  correspondence  which  has  since  been  going  on 
that  there  are  many  other  documents  in  Liberia,  But  it  is  said 
that  owing  to  the  circumstances  which  were  stated  at  the  Bar, 
namely,  that  there  are  no  solicitors  there,  and  no  persons  skilled 
in  matters  connected  with  the  administration  of  law  and  getting 
up  cases  like  the  present,  and  that  owing  to  the  want  of  skill  on 
the  part  of  local  parties,  the  documents  cannot  be  arrived  at  oi 
enumerated.  That  being  so,  it  becomes  all  the  more  necessar; 
that  steps  should  be  taken  by  some  competent  person  haying 
proper  skill,  and  that  the  matter  should  not  be  left  to  an  offieei 
in  this  country,  however  competent  he  may  be  in  other  respects 
who  happens  to  be  the  person  cJtrrying  on  the  affairs  of  the 
Bepublic  here  as  the  Consul-Greneral.  He  cannot,  as  it  appears  tc 
me,  from  the  information  before  us,  be  taken  to  be  the  depositary] 
or  to  be  the  person  properly  informed  of  the  documents  which  th( 
Bepublic  possesses  in  relation  to  this  particular  suit. 

It  seems  to  me,  therefore,  my  Lords,  in  every  point  of  view 
that  the  order  from  which  this  appeal  is  presented  is  correct,  anc 
whatever  degree  of  hardship  there  may  be  in  consequence  of  the 
time  having  been  unusually  short  which  was  given  for  the  produe 
tion  of  this  affidavit,  still  that  is  a  point  we  should  hardly  deai 
with.    It  is  a  matter  for  the  discretion  of  the  Judges  of  the  twc 
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Courts,  and  they  have  exeicised  their  discretion  upon  it    There-    H.  L.  (E.) 
fore  all  we  can  do  upon  the  present  occasion  is  to  dismiss  the       1876 
appeal  with  costs.  Rvubuo  of 

LlBCBia 

LoBD  OTHagan  :—  ^^  . 

My  liords^  I  wish  merely  to  add  that  I  quite  concur  with  the 
Tiew  of  the  learned  Vice-Chancellor,  who  seems  to  have  acted  in 
this  case  at  once  with  strict  justice  and  much  consideration  towards 
the  Appellants.  His  order  was  made  on  the  24th  of  April,  1874 ; 
and  repeated  opportonities  of  compliance  with  it  were  offered, 
from  time  to  time,  nntil  the  28th  of  July,  1875,  which  was  fixed 
by  the  Lords  Justices  as  the  latest  day  for  the  filing  of  the  neces- 
sary affidavit  The  Appellants,  although  in  a  distant  country, 
oonld  undoubtedly  have  fulfilled  the  duty  cast  upon  them  during 
that  considerable  period,  but  they  failed  to  do  so,  and  it  was  for 
the  learned  Judge  to  consider,  in  his  discretion,  whether  the  pro- 
ceedings could  properly  be  &rther  delayed,  and  the  large  sum  of 
money,  which  had  been  attached,  longer  detained  in  Court  He 
resolved  the  question  in  the  negative,  and  that  on  no  light  or 
technical  ground — ^as  has  been  represented  at  the  Bar — but  for  very 
substantial  reasons.  The  affidavit  was  in  no  way,  in  the  judg- 
ment of  the  Yice-Chancellor,  ''full  and  sufficient" according  to  the 
terms  or  the  spirit  of  his  order,  and  he  exercised,  I  think,  his 
undoubted  jurisdiction  in  dismissing  the  bill,  for  pertinacious  dis- 
regard of  it  Such  a  jurisdiction  must  be  inherent  in  a  Court  of 
Equity ;  and,  indeed,  the  suggestion  impeaching  its  existence  was 
very  faintly  urged  by  the  learned  Counsel  for  the  Appellant 
The  point  was  not  argued,  and  was  not  arguabla  The  power  of 
the  Court  to  do  what  has  been  done  was  ample ;  and  I  agree  with 
my  noble  and  learned  friends,  that  your  Lordships'  House  cannot 
properly  interfere  with  the  mode  of  its  discretionary  exercise. 
,  I  am,  therefore,  of  opinion  that  the  appeal  must  be  dismissed. 

Order  appealed  from  affirmed,  and  appeal 
dismissed  with  cods. 

Lords'  Journals,  21st  February,  1876. 

Solicitor  for  the  Appellant :  Edtowrd  Smith. 

Solicitor  for  the  Bespondent :  Flux  A  Co. 
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H.LCE.)    THE  NORTH  LONDON   RAILWAY  COM-  j 
187C           PANY     AND     B[ANSEL      (the     General  I  Appellants; 
Tth  Ts,2i/22,     Manager) j 

AKD 

THE  ATTORNEY-GENERAL Respondent. 

Bailway — "  Cheap  Trains  " — Board  of  Trade — Dispensing  Power, 

The  5  &  6  Vict,  c  79,  s.  4,  imposes  a  duty  upon  the  receipts  of  railway 
companies  derived  from  the  carrying  of  passengers.  The  7  &  8  Vict.  c.  85, 
for  the  purpose  of  securing  certain  advantages  to  '*  the  poorer  classes  of 
trayellers,"  directs,  sect.  6,  that  all  railway  companies  shall,  '*by  means  of 
one  train  at  the  least  to  travel  along  their  railway  from  one  end  to  the  other  of 
each  trunk,  branch,  or  junction  line,  once  at  the  least  each  way,  on  every  week 
day,  ^c,"  "  provide  for  the  conveyance  of  third-class  passengers  to  aiKl  fiom 
the  terminal  and  other  ordinary  passenger  stations.**  The  6th  section  then 
states  seven  ''conditions."  The  first  requires  the  train  to  start  at  an  hour 
approved  by  the  Lords  of  the  Committee  of  Trade ;  second,  to  travel  at  the 
rate  of  twelve  miles  an  hour,  including  stoppages ;  third,  to  take  up  and  put 
down  passengers  at  every  station  it  shall  pass ;  fourth,  seats  and  protectioa 
from  the  weather  to  be  provided  in  a  manner  satisfactory  to  the  said  Lords ; 
fifth,  the  charge  shall  not  exceed  one  penny  a  mile ;  sixth,  each  passenger  by 
such  train  shall  be  allowed  to  take  with  him  a  half-hundredweight  of  luggage 
not  merchandise ;  and  seventh,  provision  is  made  for  the  fares  of  children. 
The  8th  section  provides  that,  "  Except  as  to  the  amount  of  fare  for  each 
passenger  by  such  cheap  trains,  which  shall  in  no  case  exceed  the  rates 
hereinbefore  provided,  .the  Lords,  &c.,  shall  have  a  discretionary  power  of  di&- 
2)ensing  with' any  of  the  conditions  hereinbefore  required  in  regard  to  the  con- 
veyance of  passengers  by  such  trains,  in  consideration  of  such  other  arrange- 
ments in  regard  to  speed,  covering  fix)m  weather,  seats,  or  other  particulars, 
as  shall  appear  to  the  said  Lords  more  beneficial,"  &c.  The  9th  section  enacts 
that  no  tax  shall  be  paid  on  receipts  from  the  conv^ance  of  passengers  at 
fares  not  exceeding  one  penny  a  mile  by  any  such  cheap  trains  as  aforesaid :— 
*  Held,  that  the  first  three  and  the  fifth  of  the  "  conditions  "  contained  in  the 

6th  section  were  absolute,  and  were  not  affected  by  the  dispensing  power 
given  in  the  8th  section,  for  that  the  dispensing  power  applied  only  to  ''con- 
ditions hereinbefore  required  in  regard  to  the  conveyance  of  passengers  by 
such  trains  "  as  therein  specified* 

Train  A  of  the  North  London  Railway  started  firom  the  main  terminus  at 
Broad  Street^  and  ran  to  Ddlston  Junction,  taking  passengers  at  a  penny  a 
mile,  and  stopping  at  every  station: — 

Held,  that  so  i&r  it  was  a  cheap  train,  and  was  within  the  exemption  from 
the  tax. 

Train  B  started  a  little  later  from  Broad  Street,  did  not  stop  at  the  inter- 
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veaiog  statioDB,  and  came  up  with  train  A  at  Dakton,    There,  the  or^al    H.  L.  (E.) 
paseengera  of  train  A  (there  being  no  unreasonable  delay)  got  into  it  and         ,g-g 
proceeded  to  Kew,  stopping  at  every  station,  paying  a  fare  of  only  a  penny  a         ^v^ 
mile,  and  perfonning  the  journey  at  the  rate  of  twelve  miles  an  hour,       Kobth 
including  stoppages:-  BailwSco. 

Eddf  that  train  B  was,  as  from  DaUton  Jundion,  to  be  oansidered  as  a  «. 

continuation  of  train  A,  and  that  the  exemption  therefore  applied  to  it ;  but    Attobhet- 
thaty  so  tar  as  concerned  train  B  in  its  passage  from  Broad  Street  to  Ddbtan^       KSVRXh, 
it  was  not  to  be  considered  as  a  cheap  train,  for  that  no  train  was  to  be 
treated  as  a  cheap  train  when  the  fare  exceeded  one  penny  a  mile,  and  where 
the  train  did  not  stop  at  every  (not  merely  every  ordinary)  passenger  station 
on  the  line  between  one  terminus  and  another : 

8emble,per  Lobd  Chxlmsfoed  : — If  a  railway  company  should  have  one 
train  a  day  whidh  conformed  to  all  the  requirements  of  the  Act,  and  should 
be  desirous  of  running  other  additional  cheap  trains  on  the  same  lines,  which 
should  not  be  obliged  to  stop  at  every  station,  the  Board  of  Trade  might 
dispense  with  the  condition  as  to  these  additional  trains,  and  by  such  dis- 
pensation exempt  the  company  from  payment  of  duty. 

iHIS  was  an  appeal  against  a  decree  of  the  Court  of  Exchequer 
(BeTenue)on  an  infonnation  filed  by  the  Attomey-Greneral  against 
the  present  Appellants  to  obtain  from  them  payment  of  certain 
duties  alleged  to  be  owing  to  Her  Majesty  under  the  statute  5  &  6 
Yict.  c  79,  8. 4,  and  Sched«,  as  affected  by  the  provisions  of  the 
Cheap  Train$  Aa,7&8  Yict  a  85,  ss.  6,  8,  9  (1). 

The  earlier  statute  imposed  the  duty  of  £6  upon  every  £100 
received  for  passenger  fares  by  railway.  The  later  statute  con- 
tained the  enactments  which  created  ezemptionSy  the  nature  and 
extent  of  which  ecMistituted  the  questions  to  be  decided  in  the 
present  case.  The  6th  section  of  the  7  &  8  Yict.  c.  85,  after 
reciting  that  it  was  expedient  to  secure  to  the  poorer  class  of 
tmvellers,  travelling  at  moderate  &res  and  in  carriages  protected 
from  the  weather,  enacted  that  *'  all  passenger  railway  companies 
shall,  by  means  of  one  train  at  the  least  to  travel  along  their  rail- 
way" fr(Hn  one  end  to  the  other  of  each  trunk,  branch,  or  junction 
line  belonging  to  or  leased  by  them,  &c.,  once  at  the  least  every 
week  day,  provide  for  the  conveyance  of  third-class  passengers, 
to  and  from  the  terminal  and  other  ordinary  passenger  stations  of 
the  railway,  under  the  obh'gations  contained  in  their  several  Acts 
of  Parliament^  and  with  the  immunities  applicable  by  law  to 

(1)  Law  Rep.  9  Ex.  830. 
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North 

LOKDOX 

Eazlwat  Co. 
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carrien  of  passengers  by  railway ;  and  also  under  the  following 
Conditions : 

1.  Such  train  shall  start  at  an  hour  to  be  from  time  to  time 

fixed  by  the  directors,  subject  to  the  approval  of  the 
Lords  of  the  Committee  of  Privy  Council  for  Trade  and 
Plantations  (the  Board  of  Trade). 

2.  Such  train  shall  travel  at  an  average  rate  of  speed  not  less 

than  twelve  miles  an  hour  for  the  whole  distance  tra- 
velled on  the  railway,  including  stoppages. 

3.  Such  train'shall,  if  required,  take  up  and  set  down  pas- 

sengers at  every  passenger  station  which  it  shall  pass  on 
the  line. 

4.  The  carriages  in  which  passengers  shall  be  conveyed  by 

such  train  shall  be  provided  with  seats,  and  shall  be 
protected  from  the  weather,  in  a  manner  satisfactory  to 
the  Board  of  Trade. 

5.  The  fare  or  charge  for  each  third-class  passenger  by  such 

train  shall  not  exceed  one  penny  for  each  mile  travelled. 

6.  Each  passenger  by  such  train  diall  be  allowed  to  take 

with  him  a  half-hundredweight  of  luggage,  not  being 
merchandise  or  other  articles  carried  for  hire  or  profit, 
without  extra  charge,  and  any  excess  of  luggage  shall  be 
charged  by  weighty  at  a  rate  not  exceeding  the  lowest 
rate  of  charge  for  passenger  luggage  by  other  trains. 

7.  Children  under  three  years  of  age  not  to  be  paid  for; 

children  above  that  age  to  pay  half  the  charge  for  an 
adult. 

The  7th  section  imposes  penalties  for  non-compliance  with  the 
provisions  as  to  cheap  trains. 

The  8th  section  provides :  **  That,  except  as  to  the  amount  of 
fare  or  charge  for  each  passenger  by  such  cheap  trains,  which 
shall  in  no  case  exceed  the  rates  hereinbefore  in  such  case  pro- 
vided|  the  Lords,  &c.,  shall  have  a  discretionary  power,  upon 
the  application  of  any  railway  company,  of  dispensing  with  any 
of  the  conditions  hereinbefore  required  in  r^;ard  to  the  convey- 
enoe  of  passengers  by  such  cheap  trains  as  aforesaid,  in  considera- 
tion of  such  other  arrangements,  either  in  regard  to  speed,  covering 
from  the  weather,  seats,  or  other  particulars,  as  to  the  Lords,  &c.. 
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shall  appear  more  beneficial  and  oonTenient  for  the  passengers  bj    H.  L.  (E.) 

such  cheap  trains  under  the  circumstances  of  the  case,  and  shall        istg 

be  sanctioned  by  them  accordingly;  and  any  railway  company      kobth 

which  shall  conform  to  such  other  conditions  as  shall  be  sanctioned  ^  Lomdok 

Railway  Co. 

by  the  Lords,  &Cy  shall  not  be  liable  to  any  penalty  for  not         v. 
observing  the  conditions  which  shall  have  been  so  dispensed  with   ^gbnbbal.* 
by  the  Lords^  &c^  in  regard  to  the  said  cheap  trains,  and  the  pas- 
sengers  conveyed  thereby." 

Sect  9.  ''No  tax  shall  be  levied  upon  the  receipts  of  any  rail- 
way company  from  the  conveyance  of  passengers,  at  fares  not 
exceeding  one  penny  for  each  mile,  by  any  such  cheap  train  as 
aforesaid.'* 

The^oi^^  London  EaSway  Company  was  constituted  of  different 
smaller  companies  which  had  been  amalgamated  with  it,  and  it 
ran  trains  apon  the  lines  of  other  companies  in  connection  with 
it,  but  it  might  be  described  as  having  a  starting  station  at  Broad 
Street,  in  the  City,  whence  the  trains  ran  in  a  northerly  direction 
to  Babton  Junction,  where,  for  convenience'  sake,  there  was  a 
triangular  formation  of  rails,  and  from  that  junction  trains  went 
eastward  to  Poplar  and  BlaehwaU,  and  westward  to  Camden  Town 
and  Chalk  Farm.  At  Camden  Town  there  was  another  junction 
—passengers  who  desired  to  go  south-westward  to  Kew,  getting 
oat  there  to  change  carriages  for  Kew. 

The  Appellants  on  their  system  only  used  two  classes  of  car- 
riages— ^first  and  second,  and  passengers  who,  under  the  circum- 
stances next  mentioned,  paid  only  ^  third-class  "  fares,  rode  in  the 
seoond-cIasB  carriages. 

In  most  cases  the  fares  by  the  second  class  were  less  than  at  the 
rate  of  one  penny  per  mile.  In  some  cases  where  they  did  exceed 
this  limits  ^^  third-class "  tickets  were  issued  for  certain  trains. 
Passengers  taking  such  tickets  travelled  in  the  second  class- 
carriages  only,  there  being  no  carriages  expressly  designated  as 
**  third-class  **  carriages. 

The  Appellants  issued  second-class  '^  return "  tickets.  If  the 
forward  journey  and  the  return  journey  were  both  performed,  the 
whole  charge  upon  each  of  such  tickets  would  not  exceed  one 
penny  a  mile,  but  the  charge  would  exceed  that  rate  if  the  person 
taking  such  a  ticket  did  not  perform  the  double  journey. 
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IL  L,  (E.)        "  Workmen's  tickets  "  were  also  issued  between  Broad  Sired 

187G       and  Ddhion  Junction.    By  these,  workmen  could  pass  or  stop  at 

-s^^      Shorediteh,  Kingdand,  and  Eaggenton  stations.   The  cost  of  these 

Bailwat  Co.  *^^^®^  would  (except  in  the  case  of  going  only  to  Shorediich)  be 

r.  less  than  one  penny  per  mile.   Attached  to  these  workmen's  tickets 

ttENCRAL.    were  conditions  that  ^'each  holder  of  a  workman's  ticket  will  be 

allowed  to  carry,  at  his  exdusive  risk,  any  tools  not  exceeding 

28  lbs.  weight.  ...    No  other  luggage  of  any  description  will 

be  conveyed  free   of   charge  with   the  holders  of  workmen's 

tickets." 

The  information  admitted  that  the  Lords  of  the  Committee  of 
Trade  had  given  formal  **  approval "  for  aU  the  trains  i^  the  time 
tables  of  the  Defendants  for  the  month  of  November,  1870 ;  it 
denied  the  existence  of  more  convenient  arrangements,  and  alleged 
that  the  Lords  had  not  sanctioned  any  such,  and  that  no  reason 
existed  why  any  of  the  trains  run  over  the  Defendants'  line  should 
be  approved  as  cheap  trains. 
The  information  claimed  duty  in  respect  of — 

1.  Fares  charged  to  certain  passengers  by  certain  trains  which 
the  Defendants  advertised  as  third-class  trains. 

2.  Fares  charged  to  second-class  passengers  where  such  fares 
did  not  exceed  the  parliamentary  rate  of  fare. 

3.  Fares  charged  for  certain  return  tickets  issued  to  second- 
class  passengers. 

4.  Fares  charged  to  workmen  for  workmen's  tickets. 
The  contention  of  the  Attorney-General  was — 

1.  That  in  the  absence  of  any  third-class  carriages  a  train 
ought  not  to  be  considered  a  ''  cheap  train  "  within  the  meaning 
of  the  Act 

2.  That  even  assuming  it  might  claim  the  character  of  a  ''  cheap 
train,"  the  only  fares  that  came  within  the  exemption  were  those 
paid  by  persons  who  asked  for  **  third-class  "  tickets. 

3.  That  no  train  which  did  not  stop  at  every  ordinary  passenger 
station  between  the  terminal  stations,  and  which  did  not  carry 
passengers  to  all  the  stations  at  which  they  did  stop  at  the  parlia* 
mentary  rate,  was  a  "  cheap  train  "  within  the  meaning  of  the  Act, 
and  that,  consequently,  the  fare  of  no  passenger  travelling  by  it, 
of  whatever  class,  could  be  within  the  exemption. 
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The  Coart  of  Exchequer  made  a  decree  declaring —  H.  L.  (£.) 

1.  That  every  train  nmning  from  one  end  to  the  other  between        1876 
Broad  Street  and  Poplar,  or  Broad  Street  and  Chalk  Farm,  and      nobth 
Kew  Bridge  and  Biehmond,  or  between  other  terminal  stations,  s^^^^co. 
and  conreying  passengers  to  and  from  such  terminal  and  every   j^.p,^,„y. 
intermediate  ordinary  passenger  station,  at  fares  not  exceeding    Gbnkbal. 
the  parliamentary  rate,  and  complying  with  the  several  other  con-       ~*~ 
ditions  mentioned  in  the  6th  section  of  7  &  8  Vict.  o.  85,  so  far 
as  they  have  not  been  properly  dispensed  with  by  the  Board  of 
Trade,  onght  to  be  considered  a  cheap  train  within  the  meaning 
of  the  Act,  notwithstanding  there  may  be  no  third-class  carriages 
in  such  train.    And  the  fares  of  passengers  ^by  such  train  are 
entitled  to  exemption  if  they  do  not  exceed  the  parliamentary 
rate,  whether  the  tickets  issued  are  second  or  third  class,  and 
sach  exemption  is  not  lost  by  passengers  being   required  for 
the  convenience  of  tra£Sc,  to  change  from  one  line  to  another 
during  the  journey,  provided  there  is  no  unreasonable  delay  or 
diminution  of  the  speed  required  by  the  Act.    But  no  train  was 
to  be  considered  a  *'  cheap  train"  within  the  meaning  of  the  Act, 
whether  approved  by  the  Board  of  Trade  or  not,  which  did  not 
stop  at  every  intermediate  ordinary  passenger  station,  and  did  not 
oonyey  some  class  of  passengers  to  and  from  every  station,  at  fares 
not  exceeding  the  parliamentary  rate ;  and  that  no  exemption 
onght  to  be  allowed  in  respect  of  the  fares  of  the  passengers  by 
any  such  train,  notwithstanding  such  fares  may  not  exceed  the 
parliamentary  rate.     That  fares  received  for  return  tickets  are 
not  exempt  from  duty,  unless  the  fares  that  would  be  charged 
to  the  same  class  of  passengers  for  the  single  journey,  over  the 
same  distance,  would  not  exceed  the  parliamentary  rate.     That 
the  fares  received  for  workmen's  tickets  are  not  exempt  from 
duty. 
This  was  an  appeal  against  that  declaration. 

Mr.  Joe^  Broum,  Q.C.,  and  Mr.  F.  Meadows  White  (Mr.  Tyrrd 
Paine  was  with  them),  for  the  Appellants : — 

This  case  involves  the  construction  of  certain  sections  in  an  Act 
of  Parliament,  and  as  they  relate  to  the  taxation  of  the  subject^ 
they  are  to  be  construed  favourably  to  the  subject    [The  Lord 
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H.  L,  (£.)    Chancellob  : — ^The  Act  which  impoees  the  doty  is  not  in  ques- 
1B76        lion.    The  discnflsion  here  is  on  the  meaning  of  the  sections  of  an 


Hail  WAT  Ca 

V. 

Attobney- 
General. 


KoBTB  ^  '^^  which  creates  exemption  from  the  doty.]  It  is  quite  clear 
LoKDov  ^  f]^i  y^Q  Legislature  intended  to  create  arrangements  which  should 
be  favourable  to  the  poorer  classes  of  passengers,  and  if  additional 
accommodation  and  advantages  were  given  to  them,  that  was  to 
be  treated  as  a  consideration  in  virtue  of  which  the  receipts  of  the 
company  might  be,  so  far,  exempted  from  the  tax.  That  con- 
sideration was  given  here.  In  many  respects  the  persons  who 
only  paid  third-class  fares  enjoyed  the  advantages  of  second-class 
passengers.  It  is  true  that  there  were  no  third-class  carriages, 
expressly  so  named,  but  the  third-class  passengers,  those  who  paid 
only  the  parliamentary  fare,  were  enabled  to  ride  in  second-class 
carriages.  That  was  a  consideration  which  fully  authorized  the 
Board  of  Trade  in  exercising  its  disusing  powers.  If  persons 
rode  in  second-class  carriages,  paying  only  third-class  fares;  they 
received  a  benefit  greater  even  than  the  Act  intended  to  seoore 
them,  and  the  exemption  from  the  duty  was  fully  warranted.  On 
that  part  of  the  case,  therefore,  the  Attomey-Greneral  has  no  right 
to  claim  the  duty. 

Then  as  to  stopping  at  every  station.  There  is  at  least  one 
train  a  day  which  literally  complies  with  the  provisions  of  the 
statute.  There  are  others  which  do  so  in  fact,  and  are  therefore 
entitled  to  the  exemption.  If  a  train  starts  from  Broad  Street^ 
and  stops  at  every  station  up  to  Daldon,  and  is  there  overtaken 
by  a  train  which  does  not  stop  till  it  reaches  Dahtan,  but  aftei 
that  point  stops  everywhere,  and  the  charge  does  not  exoeed  £ 
penny  a  mile  for  a  certain  class  of  passengers,  and  the  passengers 
who  had  arrived  by  the  first  train  can,  with  no  unreasonable 
delay,  go  on  with  the  overtaking  train,  which  then  stops  every- 
where, they  paying  only  one  penny  a  mile,  the  whole  train  beoomej 
a  cheap  train  within  the  meaning  of  the  statute,  and  is  entitled 
to  exemption.  The  Court  of  Exchequer  has  determined  that  th( 
mere  changing  from  one  train  to  another,  the  change  being 
rendered  necessary  by  circumstances,  and  the  delay  in  the  change 
being  not  unreasonable,  will  not  affect  the  question  as  to  its  beinj 
a  cheap  train.  That  is  the  only  matter  to  be  considered ;  the 
great  advantages  given  to  the  third-class  passengers  by  such  ai 


VOL.  1]  AND  PBIVY  COUNCIL.  155 

amngement  being  a  good  consideration  for  treating  the  whole  as    u.  L.  (R) 
a  cheap  train.    It  cannot  be,  because  some  of  the  stations  in  the        isre 
line  of  that  train  have  been  in  the  first  instance  passed  by,  there-      y^^ 
fore  the  train  is  to  lose  its  character  of  a  cheap  train,  when  all  the  ^q}^^"'^^^^ 
lest  of  the  jonmey  is  performed  in  that  character.    By  nearly  all         «. 


the  trains  the  poorer  classes  can  get  to  all  the  stations  at  the  a^S^UZ' 
parliamentary  fare,  and  that  justifies  the  exemption.  [Sir  SL 
James  suggested  that  if  a  person  desired  a  third-class  ticket  from 
Canonhury  station,  he  conld  not  get  to  any  other  station  at  the 
parliamentary  rate,  unless  he  went  by  the  early  train  in  the 
moming,  or  the  late  train  in  the  afternoon.]  This  difficulty  is  not 
admitted — but,  supposing  there  was  an  individual  instance  of  that 
kind,  it  would  not  take  away  the  exemption  when  the  railway 
carried  passengers  in  the  form  prescribed  by  the  Act,  to  almost  all 
the  rulway  stations,  if  not  absolutely  to  alL  If  there  were  sixty 
stations,  and  the  train  stopped  at  fi%*eight,  the  fact  that  it  did 
not  stop  at  all  the  sixty  would  not  deprive  it  of  its  character  of  a 
cheap  train  (1). 

Sir £r.  James, Q.C.,  and  Mr.  W.  W.Kardake  (SirROiffard^S^a., 
was  with  them),  for  the  Bespondent: — 

The  L^slature  intended  that  every  train  daiming  exemption 
as  a  cheap  train  should  be  formed  in  a  certain  manner,  should 
bave  certain  tickets  issued  to  its  passengers,  should  have  a  certain 
fixed  tejte  per  mile  for  each  passenger,  and  should  stop  at  every 
station  on  the  line.  The  Court  of  Exchequer  limited  this  provision 
to  every  ordinary  passenger  station.  But  the  statute  permits  no 
such  limitation :  it  requires  the  train  to  stop  ''  at  every  passenger 
station  which  it  shall  pass  on  the  line/'  The  Legislature  used 
very  dear  and  simple  directions,  and  did  not  intend  that  railway 
companies  should  manipulate  and  mould  these  directions  as  suited 
their  convenience,  and  yet  claim  the  exemption  from  duty  which 
the  Stamp  Ad  had  imposed.  It  was  impossible  to  argue,  because 
the  company,  with  one  train  a  day,  performed  the  conditions 
whidi  made  a  train  a  cheap  train  between  Broad  Street  and  Chalk 

(1)  The  qnestioiis  as  to  retam  tickets  were  referred  to  in  the  course  of  the 
and  woikmen's  tickets,  which  were  the  argament,  but  formed  no  part  of  the 
«Qbject8  of  decision  in  the  Court  below,     judgment  of  the  House. 
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Farm,  that  therefore  between  these  places,  or  between  Dahton  and 
ElaehufaB,  where  these  conditions  were  not  equally  obserred,  it 
still  retained  its  character  of  a  cheap  train,  and  was  entitled  to 
exemption  from  dnty.  That  was  the  nature  of  the  argument  on 
the  other  side ;  beginning  as  a  cheap  train,  or  ending  as  a  cheap 
train,  that  argument  amounted  to  saying  that  it  was  to  be  treated 
as  a  cheap  train  throughout. 

Mr.  Joseph  Broum  replied. 


The  Lord  Chancellor  (Lord  Cairns) : — 

My  Lords,  in  this  case  an  information  was  filed  in  the  Court  of 
Exchequer,  as  a  Court  of  Bevenue,  for  the  purpose  of  obtaining  the 
decision  of  the  Court  upon  certain  matters  which  were  in  ooDiTO- 
rersy  between  the  Crown  on  the  one  hand,  and  the  North  London 
Baihoay  Company  on  the  other,  touching  the  duty  or  tax  imposed 
upon  the  receipts  of  the  railway  company  by  Act  of  Parliament. 
The  declaration  of  the  Court  was  obtained  upon  the  yarioos 
matters  which  were  thus  in  controversy,  and  in  the  result  that  deck- 
Iration  has  been  acquiesced  in  on  both  sides  upon  all  points  except 
two,  which  are  now  submitted  to  your  Lordships'  opinion  by  way 
of  review. 

My  Lords,  I  will  take  those  two  points  in  order ;  and  for  the 
purpose  of  expressing  the  opinion  which  I  have  formed  upon  the 
first  of  them,  I  wiU  remind  your  Lordships  that  the  Act  of  Par- 
liament, which  is  commonly  called  the  "  Cheap  Trains  Ad  ** 
(the  7  &  8  Vict.  c.  85),  inaugurated  for  the  first  time  the  system 
of  cheap  or  parliamentary  trains;  and  the  enacting  clause  con- 
tained in  that  Act  provided  that  all  companies  within  the  purview 
of  that  Act — that  is  all  railway  companies  whatever — should  "  by 
means  of  one  train  at  the  least,  to  travel  along  their  railway  from 
one  end  to  the  other  of  each  trunk,  branch,  or  junction  line, 
belonging  to  or  leased  by  them,  so  long  as  they  should  continue  to 
carry  other  passengers  over  such  trunk,  branch,  or  junction  line^ 
once  at  the  least  each  way  on  every  week  day  except  Christmas 
Day  and  Good  Friday  (such  exception  not  to  extend  to  SooUandh 
provide  for  the  conveyance  of  third-class  passengers  to  and  from 
the  terminal  and  other  ordinary  passenger  stations  of  the  railway, 
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under  the  obligations  contained  in  their  seyeral  Acts  of  Parlia-    H.  L.  (E.) 
ment,  ^  under  the  following  conditions."'    Then  came  certain  con-       1S76 
ditions,  which  I  will  pass  over  for  the  present^  although  I  shall      mfm 
haye  to  advert  to  them  afterwards.    And  then  the  8th  danse  ^j^J^  qo, 
provided  that, ''  Except  as  to  the  amount  of  &re  or  charge  for  each         «• 
passenger  by  such  cheap  trains  "  (that  fare  or  charge  was  one  penny    GmBAL. 
a  mile)  ^  which  shall  in  no  case  exceed  the  rates  hereinbefore  in 
stub  case  provided  *'  (namely,  one  penny  a  mile),  **  the  Lords  of  the 
said  committee "  (the  Board  of  Trade)  ''shall  have  a  discretionary 
power,  upon  the  application  of  any  railway  company,  of  dispensing 
with  any  of  the  conditions  hereinbefore  required  in  regard  to  the 
conveyance  of  passengers  by  such  dieap  trains  as  aforesaid,"  in 
consideration  of  certain  benefits  to  be  obtained  for  the  public  on 
the  other  hand.    Then,  my  Lords,  the  9th  section  provided  that 
*<  no  tax  shall  be  levied  upon  the  receipts  of  any  railway  company 
from  the  ccmveyance  of  passengers  at  fares  not  exceeding  one  penny 
for  each  mile  by  any  such  cheap  train  as  aforesaid." 

My  Lords,  the  duty  imposed  upon  the  receipts  of  railway  com- 
panies had  been  imposed  by  an  earlier  Act  of  Parliament,  and  the 
effect  of  the  Act  to  which  I  am  now  referring  was  that  the 
receipts  of  railway  companies  for  the  carriage  of  passengers  at  a 
rate  not  exceeding  one  penny  a  mile  provided  they  were  carried  "  by 
any  rach  cheap  train  as  aforesaid,"  were  exempted  from  the  tax  or 
duty  imposed  by  the  earlier  Act. 

Now,  my  Lords,  the  first  question  which  arises  in  this  case  is 
this.  The  Narih  London  BaSway  Company  has  established  a 
service  in  which  there  are  one  or  more  trains  of  the  description 
which  I  am  about  to  give.  Those  trains  start  from  the  terminus  of 
the  company,  and  they  start  at  an  hour  approved  of  by  the  Board  of 
Trade;  they  stop  at  every  passenger  station  along  the  line — in 
those  respects,  therefore,  they  comply  with  all  the  requirements  of 
the  Act  With  regard  to  the  greater  number — it  is  said  by  fiir  the 
greater  number— of  the  stations  at  which  they  stop  they  carry 
third-class  passengers  to  and  from  these  stations  at  rates  not  ex- 
ceeding one  penny  a  mile  for  the  distance  travelled.  But  there  are 
certain  stations  (and  for  the  present  purpose  it  does  not  matter 
whether  they  are  more  or  less*  numerous)  at  which  these  trains 
stop,  where,  whether  from  oversight  or  otherwise,  I  know  not,  the 
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rates  haye  been  adjusted  in  snoh  a  way  that  they  are  somewhat 
above  the  parliamentary  rate  of  a  penny  a  mile,  and  the  question 
is,  whether  a  train  complying  with  the  provisions  of  the  Act  of 
Parliament  in  all  other  respects  but  that  which  I  have  mentioned, 
is  deprived  of  the  benefit  of  the  exemption  given  by  this  Act  of 
Parliament  because  there  are  certain  stations  to  which  the  rate 
exceeds  one  penny  a  mile. 

My  Lords,  if  the  matter  stood  there  alone,  of  course  there  coold 
not  be  any  doubt  that  that  could  not  be  a  compliance  with  the  Act 
of  Parliament.  But  it  is  said  that  the  Board  of  Trade  has  dis- 
pensed in  those  cases  which  I  have  mentioned  with  the  literal 
compliance  with  the  Act  of  Parliament,  and  it  is  admitted  between 
the  parties  that  if  the  Board  of  Trade  had  the  power  so  to  dispense 
with  the  requirements  of  the  Act,  it  has  done  so.  My  Lords,  in 
my  opinion,  the  Board  of  Trade  has  not  the  power  to  dispense 
with  that  condition.  The  words  of  the  Act  of  Parliament  are  ex- 
press. Whatever  other  dispensing  power  is  given  by  the  8th  sec- 
tion of  the  Act  to  the  Board  of  Trade  (and  that  I  shall  have  to 
consider  on  the  second  point)  this  is  excepted  altogether  out  oi 
that  dispensing  power  *'  the  amount  of  fare  or  charge  for  each 
passenger  by  such  cheap  trains."  Now,  my  Lords,  can  it  make 
any  difference  that  the  fare  in  excess  of  one  penny  a  mile  ia  only 
charged  to  certain  stations  and  not  to  all  ?  If  the  Board  of  Trade 
has  the  power  to  dispense  with  the  obligation  of  the  Act  of  Pa^ 
liament  as  to  one  station,  it  has  also  as  to  two ;  and  if  as  to  two,  it 
has  as  to  all.  The  result  of  the  argument^  therefore,  must  be  that 
the  Board  of  Trade  may  dispense  with  the  observance  of  the  par* 
liamentary  rate  as  to  one  or  more  or  as  to  all  the  stations  upon 
the  line.  And  if  that  be  so  it  would  be  simply  arming  the  Board 
of  Trade  with  the  power  to  do  the  very  thing  which  has  been 
excepted  out  of  its  power  by  the  8th  section  itself. 

My  Lords,  upon  the  first  point  of  the  case,  I  apprehend  there 
really  can  be  no  doubt>  and  your  Lordships  did  not  call  upon  the 
learned  counsel  who  appeared  for  the  Crown  to  argue  it.  I  pass, 
therefore,  to  the  second,  and  by  far  the  most  difiScult,  question  in 
the  case. 

Now,  my  Lords,  in  order  to  explain  how  the  second  question 
arises,  your  Lordships  will  allow  me  to  remind  you  of  the  very 


\ 


YOL.  L]  AND  PRIVY  COUNCIL.  159 

simpIefiustswUch  are  to  be  borne  in  mind  in  reference  to  it    The    h.l.(E.) 

tenninus  to  which  we  are  looking,  as  I  have  said  already,  is  {he       1876 

Broad  Street  terminus.    From  Broad  Street  the  line  of  tiiis  rail-      iscma 

way  company  goes  for  a  certain  distance  in  a  northerly  direction,  rJJJJJJJ  c^ 

and  there  comes  to  a  junction  with  another  b'ne.     From  that         «• 

junction  it  tarns  away  to  the  west  or  north-west,  and  finds  its    Qrnibal.' 

conrse  ultimately  to  Kew  and  to  RichmofuL    Thero  are  several 

stations  between  Broad  Street  and  the  jonction,  and  several  others 

between  the  junction  and  Kew  and  Bichmond.    Thero  are  certain 

trains  arranged  in  this  manner;  one  of  them  will  start  ftom  Broad 

Street,  and  will  stop  at  every  station  upon  the  line  between  Broad 

Street  and  the  junction ;  another  train  will  start  from  Broad  Street 

somewhat  later,  it  will  not  stop  at  all  the  stations  between  Broad 

Stred  and  the  junction,  and  at  the  junction  it  will  overtake,  as  it 

were,  or  come  up  with  the  passengers  who  left  by  the  earlier  train, 

and  it  will,  if  desired,  take  these  passengers  on,  stopping  at  all  the 

stations  between  the  junction  and  Kew  or  Bichmond.    Now,  if  the 

earlier  of  those  two  trains,  the  train  that  I  may  call  the  stopping 

train,  complies  in  other  respects  with  the  Act  of  Parliament,  and  has 

its  fares  so  adjusted  that  they  nowhere  exceed  one  penny  a  mile, 

it  is  not  questioned  by  the  Grown  but  that  the  parliamentary 

traffic  by  that  train  will  be  exempt  from  the  duty,  that  is  to  say, 

that  the  fare  paid  by  a  passenger  who  leaves  by  that  earlier  train, 

goes  on  by  it  to  the  junction,  and  is  thero  taken  up  by  the  faster 

train  and  is  carried  on  to  Biehmond  at  the  fare,  and  in  the  manner 

required  by  the  Act,  will  be  exempt  from  duty.    But  it  is  said  on 

behalf  of  the  Crown  with  regard  to  the  tra£Sc  which  starts  by  the 

later  train,  the  £aster  of  the  two,  that  that  traffic  is  not  elempt 

from  duty,  because  that  train  does  not  stop  at  all  the  stations 

between  Broad  Street  and  the  junction.    And  there  again,  my 

Lords^  comes  in  the  farther  question  as  to  the  dispensing  power  of 

the  Board  of  Trade,  because  if  the  Board  of  Trade  has  this  power, 

it  is  admitted  between  the  parties  that,  with  regard  to  the  second 

train  also,  the  Board  of  Trade  has  dispensed  with  any  obligation 

that  it  should  [stop  at  the  stations  at  which  it  does  not  stop;  and 

therefore  if  the  Board  of  Trade  has  the  dispensing  power,  that 

faster  train  will  have  been  pronounced  by  the  Board  of  Trade  to  be 
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H.  L.  (E)    a  parliamentary  train.    The  question^  tbereforei  really  is,  has  the 
ig76       Board  of  Trade  this  dispensing  power  ? 

^^^  Now»  my  Lords,  for  the  purpose  of  deciding  this  question  yonr 

LosDON     Lordships  will  find  it  necessary  to  Idok  a  little  more  minutely  at 
V.         the  enactments  in  the  Act  of  Parliament  than  I  haye  already 

Genebal.*  done.  I  have  read  to  your  Lordships  the  words  of  the  6th  section 
up  to  a  certain  pointy  That  6th  section  laid  upon  all  companies 
the  obligation  that  they  should,  by  means  of  one  train,  at  the  least, 
to  travel  along  the  railway  from  end  to  end,  once  at  the  least  each 
way,  every  day,  '*  provide  for  the  conveyance  of  third-class  pas- 
sengers to  and  from  the  terminal  and  other  ordinary  passenger 
stations  of  the  railway  under  the  obligations  contained  in  their 
several  Acts  of  Parliament"  My  Lords,  if  it  stopped  there,  there 
could  be  no  doubt  that  the  obligation  of  the  company,  to  be  ful- 
filled before  any  train  could  be  claimed  to  have  complied  with 
this  section,  would  be  that  the  train  should  pass  from  end  to  end 
of  the  line,  that  it  should  do  that  within  the  time,  and  that  it 
should  convey  third-class  passengers  to  and  from  every  ordinary 
passenger  station  on  the  line. 

The  clause  continues  *'  under  the  following  conditions ;"  Here 
are  imposed,  therefore,  certain  specific  conditions  in  addition  to 
what  I  have  already  read ;  they  are  seven  in'  number.  The  first 
is  that  the  train  shall  start  at  an  hour  to  be  approved  of  by  the 
Board  of  Trade ;  the  second,  that  it  shall  travel  not  less  than 
twelve  miles  an  hour  including  stoppages;  the  third,  that  the 
train  shall,  ''if  required,  take  up  and  set  down  passengers  at  every 
passenger  station  which  it  shall  pass  on  the  line ;"  the  fourth  is 
that,  ^  The  carriages  in  which  passengers  shall  be  conveyed  by 
such  train  shall  be  provided  with  seats,  and  shall  be  protected 
from  the  weather  in  a  manner  satisfactory  "  to  the  Board  of  Trade ; 
the  fifth  is,  '^  The  fare  or  charge  for  each  third-class  passenger  by 
such  train  shall  not  exceed  one  penny  for  each  mile  travelled;" 
the  sixth,  that  every  passenger  shall  be  allowed  a  certain  weight  of 
luggage  which  I  need  not  particularize ;  the  seventh,  and  last,  that 
children  under  and  above  three  years  of  age  shall  be  carried  upon 
certain  terms.  Those  are  the  seven  conditions. 
Then,  my  Lords,  when  we  come  to  the  8th  section  of  the  Act, 
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or  the  dispensing  clause  (the  power  giren  to  the  Board  of  Trade    H.  L.  (E.) 
to  dispense),  we  find  that  it  rons  thus*     It  is  enacted:  ''That       1876 
except  as  to  the  amount  of  lare  or  chatge  for  each  passenger  by      koI^ 
rach  cheap  trains,  which  shall  in  no  case  exceed  the  rates  herein-  j^^^^^ 
before  in  soch  case  proyidedi  the  Lords  of  the  said  Oommittee         «• 
shall  have  a  discretionary  power,  upon  the  application  of  any  rail-    Om dal/ 
iray  company,  of  dispensing  with  any  of  the  conditions  hereinbefore 
required  in  regard  to  the  conveyance  of  passengers  by  snch  che^> 
trains  as  aforesaid,  in  consideration  of  such  other  anangements, 
either  in  regard  to  speed,  covering  from  the  weather,  seats,  or  other 
particulars,  as  to  the  Lords  of  the  Oommittee  shall  appear  more 
beneficial  and  convenient  for  the  passengers  by  snch  cheap  trains 
under  the  circamstanoes  of  the  case/'  There  is,  therefore,  a  power 
given  to  the  Board  of  Trade  to  dispense  on  certain  terms  with  any 
of  the  conditions  thus  described,  **  any  of  the  conditions  herein- 
before required  in  regard  to  the  conveyance  of  passengers  by  such 
cheap  trains  as  aforesaid"    But  that  dispensing  power  is  not  to  go 
to  the  extent  of  allowing  the  Board  of  Trade  to  interfere  with 
''the  amount  of  fare  or  charge  for  each  passenger"  by  the  cheap 
train,  which  is  in  no  case  to  exceed  the  penny  a  mile. 

Now,  my  Lords,  upon  that  the  Court  of  Exchequer  has  come  to 
the  conduNon  that  the  Board  of  Trade  has  not  the  power  to  dis- 
pense with  the  obligation  laid  upon  the  railway  company,  to  stop* 
a  train,  which  it  desires  should  have  the  character  of  a  cheap  train, 
at  every  one  of  its  passenger  stations,  and  the  Court  of  Exchequer 
had  arrived  at  that  conclusion  by  this  process  of  reasoning.  The 
Court  holds  that  there  is  indeed  a  condition  that  a  train  shall,  if 
required,  take  up  and  set  down  passengers  at  every  passenger 
station  which  it  shall  pass  on  the  line;  and  the  Court,  as  I  under- 
stand the  judgment,  holds  that  that  is  a  condition  which,  if  pro- 
perly iaterpreted,  the  Board  of  Trade  has  the  power  of  dispensing 
with.  But  the  Court  of  Exchequer  holds  that  the  proper  inter- 
pretation of  that  condition  is  that  it  refers,  not  to  what  we  term 
the  ordinary  stations  along  the  line  of  railway,  but  to  those  stations 
where. the  train  does  not  ordinarily  stop^  but  where  it  has  some 
habit  of  stopping  at  the  requisition  of  certain  individuals,  the 
owners  of  certain  ptoperties,  or  of  stopping  by  signal,  or  of  stopping 
for  the  purpose^  not  of  the  general  traffic,  but  of  some  particular 
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market  or  fair  on  some  particQiar  day.    Begarding  this  oonditioa 

as  applying  to  stations  of  that  description,  and  not  to  ordinary 

passenger  stations,  the  Coort  holds  that  the  obligation  to  atop  at 

ordinary  passenger  stations  is  not  contained  in  the  condition  which 

I  have  read,  but  is  contained  in  the  earlier  part  of  the  seotioni 

namely  that  pait  which  defines  tlie  essence  of  a  cheap  train,  and 

declares  that  the  company  shall  '*  proyide  for  the  conyeyance  of 

I  third-class  passengers  to  and  from  the  terminal  and  other  ordi- 

I  uary  passenger  stations  of  the  railway."  Therefore,  says  the  Ck>urt 

j  of  Exchequer,  you  have,  as  of  the  essence  of  this  cheap  or  padia- 

I  mentary  train,  the  duty  of  stopping  at  every  passenger  station 

;^  imposed  upon  you  by  the  earlier  part  of  the  section,  and  with  tliat 

^  there  is  no  power  in  the  Board  of  Trade  to  dispense.    You  ha?6 

got  among  the  conditions  a  reference  to  stopping  at  passenger 

stations,  but  that  does  not  mean  the  same  kind  of  passenger 

'I  stations  as  are  mentioned  in  the  first  part  of  the  dause^  but  those 

I  other  occasional  passenger  stations  (to  which  I  have  referred),  and 

with  the  obligation  of  stopping  there  the  Board  of  Trade  may 

dispense. 

My  Lords,  speaking  with  great  respect  for  the  Court  of  £x-> 
chequer,  I  am  bound  to  say  that  I  cannot  persuade  myself  that 
that  is  the  proper  construction  of  this  section ;  and  even  if  I  had 
arrived  at  the  conclusion  that  no  other  interpretation  could  be 
given  to  this  condition  but  that  which  holds  it  to  relate  to  such 
occttuonal  stations  as  I  have  referred  to,  I  should  be  in  great  doubt 
as  to  whether  the  result  at  which  the  Court  of  Exchequer  arrived 
was  the  proper  result.  But^  my  Lords,  I  cannot  so  read  this  con- 
dition, and  I  think,  if  your  Lordships  will  favour  me  by  looking  at 
j  the  diffident  character  of  these  conditions,  we  shall  find  a  sunple, 

I  and,  as  it  seems  to  me,  a  natural  construction,  for  the  section 

I  which  will  reccmoile  every  part  of  it 

Let  us,  my  Lords,  consider  a  priori  the  character  of  these  con* 

'  ditions  before  we  look  at  the  dispensing  dause.    The  first  of  these 

conditions  is,  that  the  train  shall  start  at  an  hour  to  be  fixed  by 

the  directois  and  to  be  approved  of  by  the  Board  of  Trade.    Hy 

^  Lords,  it  is  in  the  very  nature  of  the  case  that  with  that  con- 

j  dition  there  could  be  no  power  given  to  the  B«oard  of  Trade  to 

I    ,  dispense.    It  is  the  life  and  soul  of  the  cheap  or  parliamentary 
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traiD.    If  the  directors  are  to  be  set  free  from  the  obligation  of    H.  L.  (E.) 
haying  the  honr  approved  of  by  the  Board  of  Trade,  there  is  no       1876 
security  whatever  to  the  public  that  the  working  or  poorer  classes      kobth 
will  have  the  accommodation  which  Parliament  desired  to  give  b^^^^ay  Co^ 
them,  because  the  train  mifi:ht  be  started  at  an  hour  which  would    .     «• 
he  alt(^ther  unsuitable  for  them.  Gensral. 

Again,  let  us  take  the  second  condition,  that  the  trains  shall 
travel  at  a  rate  of  speed  not  less  than  twelve  miles  an  hour ;  can 
it  be  imagined  that  with  that  condition  the  Board  of  Trade  could 
have  been  intended  to  possess  a  power  to  dispense  ?  My  Lords,  if 
jonr  Lordships  were  to  arrive  at  that  conclusion,  the  result  would 
be  this,  that  you  would  have  Parliament  declaring  that  the  speed 
shall  not  be  less  than  twelve  miles  an  hour,  and  at  the  same  time 
saying  that  the  speed  may  be  any  other  speed  which  the  Board  of 
Trade  may  appoint ;  so  that  in  the  result  it  would  be  just  the  same 
as  if  Parliament  had  said,  without  the  mention  of  any  speed,  the 
speed  shall  be  that  which  the  Board  of  Trade  may  think  proper 
—a  condnsion  which  would  be  entirely  at  variance  with  the  cha- 
racter of  this  enactment,  the  object  of  which  was  to  give  a  certain 
security  to  the  working  classes  and  the  public.  Therefore,  my 
LoidB,  d  priori  I  think  your  Lordships  will  find  a  difficulty  in 
implying  that  it  could  have  been  intended  to  give  a  power  to  the 
Board  of  Trade  to  dispense  with  that  second  condition. 

The  third  condition  is,  ^  Sach  train  shall,  if  required,  take  up 
and  set  down  passengers  at  every  passenger  station  which  it  shall 
pass  on  the  line.''  My  Lords,  if  that  were  to  be  applied  to  those 
occasional  stations,  those  stations  where  there  was  an  obligation 
to  stop  by  signal,  or  where  there  was  a  stopping  for  the  purpose  of 
a  market  only,  the  question  would  naturally  arise,  why  should 
there  be  a  power  given  to  the  Board  of  Trade  to  dispense  with  the 
<lQty  of  stopping,  if  required,  at  those  stations  more  than  at  any 
other  stations  ?  Why  should  a  working  man  wanting  to  go  to  one 
of  those  places  where  the  train  stops  only  on  the  occasion  of  a 
market  day,  be  at  the  arbitrium  of  the  Board  of  Trade  as  to 
whether  he  had  a  right  to  be  set  down  at  that  station  or  not?  It 
appears  to  me,  my  Lords,  that  that  would  be  a  very  strange  and 
forced  construction. 

Therefore,  my  Lords,  taking  those  first  three  conditions,  I 
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H.  L.  (e:)  arrive  at  the  oonclnsion  that  it  is,  d  priori,  in  the  highest  degree 

1ST6  improbable  that  any  one  of  them  would  have  been  intended  to  be 

K^H  I^ft  open  to  be  dispensed  with  by  the  Board  of  Trade.    With 

Emjlway  Co  ^*^  ^  *^®  third  condition,  it  is  difficalt  to  suppose  that  it 

V'  could  be  intended  to  be  dispensed  with  if  it  refers  to  those  occa-* 

Attobhet- 

Oexeiul.  g'.onal  stations  which  I  have  mentioned,  still  more  if  it  refers,  as, 
according  to  its  natural  construction,  the  words  would  appear  to 
refer,  to  every  passenger  station  along  the  line. 

Then,  my  Lords,  we  pass  on  to  the  four  other  conditions,  which 
appear  to  me  to  be  of  a  very  different  character.  Each  of  the 
first  three  conditions  commences  by  the  words  "Such  train"— 
"  Such  train  shall  start " — "  Such  train  shall  travel  *' — **  Such  train 
shall,  if  required,  take  up  and  set  down."  Now  we  come  to  what 
relates  more  to  the  conveyance  of  the  passengers  in  the  train« 
The  fourth  condition  is  that  the  companies  shall  have  carriages 
protected  from  the  weather ;  the  fifth,  that  the  charge  imposed 
upon  the  passengers  shall  not  exceed  one  penny  a  mile ;  the  sixth, 
that  they  shall  be  allowed  personal  luggage  to  a  certain  amount;  and 
the  seventh,  that  children  travelling  with  adults  shall  be  treated 
in  a  particular  way.  These  four  conditions  are  conditions  not 
^  applying  to  the  train  or  to  the  working  of  the  train,  but  applying 

to  the  privileges  of  the  passengers  in  the  train. 

With  that  preface  I  will  ask  your  Lordships  now  to  pass  on  to 
the  8th  section,  the  dispensing  section ;  and  I  think,  after  what  I 
have  said,  its  words  will  appear  to  be  capable  of  very  dear  inter- 
pretation. It  is  enacted  "  that  except  as  to  the  amount  of  fare 
or  charge  for  each  passenger  by  such  cheap  trains,  which  shall  io 
no  case  exceed  the  rates  hereinbefore  in  such  case  ph)vided,  the 
Lords  of  the  said  Committee  shall  have  a  discretionary  power, 
upon  the  application  of  any  railway  company,  of  dispensing  with 
any  of  the  conditions  hereinbefore  required  in  regard  to  the 
conveyance  of  passengers  by  such  cheap  trains  as  aforesaid,"  for 
certain  considerations.  Now,  my  Lords,  I  ask  you  to  observe  that 
the  words  are  not,  the  Board  of  Trade  shall  have  power  to  dis- 
pense  with  any  of  the  conditions  hereinbefore  mentioned.  Why 
not?  If  it  had  been  intended  to  arm  the  Board  of  Trade  with  a 
dispensing  power  over  all  those  conditions,  that  would  have  been 
the  natural  phraseology ;  the  Board  of  Trade  shall  have  power  to 
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dispense  on  certain  terms  with  any  of  the  conditions  hereinbefore    H.  L.  (E.) 
mentioned.    Bnt  those  are  not  the  words — ^the  words  are*  to  dis-        1876 
pense,  not  with  any  of  the  conditions,  bnt  "  with  any  of  the  con-      Kobtb 
ditions  hereinbefore  required  in  regard  to  the  conveyance  of  gJ^J^^ 
INMsengerB."    There  your  Lordships  have  therefore  words  which         »> 
jnake  a  distinction  between  the  two  classes  of  conditions  which    Gmnbbal.* 
Are  before  mentioned.    The  dispensing  power  leaves  nntou^ched 
the  conditions  of  entirely  a  different  character  which  relate  to  the 
train,  and  which  must  be  complied  with  before  it  can  be  called  a 
cheap  train  at  aU«    The  dispensing  power  takes  up  the  con- 
ditions which  deal,  not  with  the  train,  but  with  the  conveyance 
of  passengers,  and  it  singles  out  from  those  conditions  (that  is 
from  the  last  four  conditions)  one,  the  condition  with  regard  to 
the  rate  of  fare,  and  it  states,  putting  aside  that  one  condition 
with  regard  to  the  conveyance  of  passengers,  and  excepting  it 
from'  the  dispensing  power  of  the  Board  of  Trade,  that  the  Board 
of  Trade  may  dispense  with  any  other  of  the  conditions  in  regard 
to  the  conveyance  of  passengers.    My  ^Lords,  that  appears  to  me 
to  make  the  language  of  the  whole  of  the  enactment  consistent — 
£0Qaisteat  in  point  of  words  as  between  one  section  and  the  other, 
and  consistent  with  what  I  think  mdst  be  taken  to  be  the  policy 
and  the  object  of  the  Act,  namely,  to  establish  a  train  which  shall  1 

have  certain  unchangeable  characteristicei,  but  which  shall  have  ^ 

also  certain  what  I  may  call  accidents  as  regards  the  privileges  of ' 
passengers  to  be  carried  by  that  train.    Out  of  those  accidents 
there  is  one,  the  rate  of  liare,  which  is  not  to  be  changed,  but  any 
of  the  others  may  be  dispensed  with  or  qualified  by  the  Board  of 
Trade. 

Hy  Lords,  if  that  is  the  proper  interpretation,  as  I  submit  to 
your  Lordships  it  is,  of  the  Act  of  Parliament,  it  disposes  of  the 
second  question.  The  Board  of  Trade  has  not  the  power  to  dis- 
pense with  the  obligation  of  stopping  at  the  various  stations  along 
the  line,  and  these  trains  which  I  have  described,  the  faster  trains^ 
starting  after  those  which  stop  at  every  station,  cannot  daim  to 
have  their  traffic  exempted  from  the  duty. 

I  therefore  submit  to  your  Lordships  that  upon  both  the  two 
points  which  are  now  raised  by  way  of  appeal,  although  upon  the 
second  point  for  a  reason  different  from  that  given  in  the  Court 


156 


HOUSE  OF  LORDS 


[VOL.L 


H,  I*.  (E ) 
Nami 

LOJTDON 

Bailway  Ca 
Arroiarrr* 


of  Exchequer,  the  decision  of  the  Court  of  Exchequer  is  coiiect^ 
and  this  appeal  ought  to  be  dismissed  with  costs. 

LofiD  Chelmsfobp  : — 

My  Lords,  upon  the  argument  of  this  appeal  only  the  two 
questions  stated  by  my  noble  and  learned  friend  remain  for  deci- 
sion. These  questions  must  be  determined  upon  the  6th  and  8th 
sections  of  the  Act,  the  7  &  8  Yict  c.  85,  commonly  called  The 
Cheap  Trai'M  Act.  My  noble  and  learned  friend  has  read  both  of 
those  sections,  and  I  will  not  trouble  your  Lordships  again  with 
them. 

The  Appellants  work  their  system*  of  railways  between  BnxK? 
Stred  and  P&plaVy  and  between  the  same  terminal  station  and 
Ohdlh  Farm,  and  KeWy  and  Bichmond,  by  the  passengers  haying  in 
each  instance  to  change  the  train  at  Dahton  Junction^  it  not 
appearing  that  the  stoppage  at  the  junction  brings  down  the  rate 
of  speed,  excluding  stoppages,  below  twelye  miles  an  hour.  I 
agree  with  the  Court  of  Exchequer  that  these  trains  are  cheap 
trains  within  the  meaning  of  the  Act,  notwithstanding  the  removal 
of  the  passengers  from  one  train  to  another  at  the  Ddkhn  Junc- 
tion. It  appears  that  no  single  cheap  train  running  between  Broad 
Street  and  Bichmond,  or  vice  versa,  stops  at  every  intermediate 
station  between  the  two  terminal  stations,  although  a  parlia- 
mentary  and  a  non-parliamentary  train,  corresponding  with  each 
other,  do  by  means  of  this  correspondence  stop  at  all  the  stations. 

It  is  contended  on  the  part  of  the  Crown  that  these  trains  are 
not  exempt  from  duty  as  ^a  cheap  train  "  within  the  definition  of 
such  trains  in  the  6th  section,  even  if  they  could  be  regarded  as  a 
single  train,  as  they  do  not  travel  along  the  railway  from  one  end 
to  the  other,  and  provide  for  the  conveyance  of  third-class  pas- 
sengers, at  the  parliamentary  rate,  from  the  terminal  and  other 
ordinary  passenger  stations.  But  the  Appellants  say  that  the 
Board  of  Trade,  under  the  discretionary  power  given  by  the  8th 
section  of  the  Act,  has  dispensed  with  the  condition  that  the 
train  ^  shall,  if  required,  take  up  and  set  down  passengers  at 
every  passenger  station  which  it  shall  pass  on  the  line."  It  was 
admitted  that  such  dispensation  was,  in  form,  granted,  but  it 
was  insisted  that  the  Board  of  Trade  had  no  power  to  dispense 
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with  this  condition.    And  this  was  the  opinion  of  the  Court  of    li.  L.  (E.) 
Exchequer.  1S76 

Baron  AmpUeU,  in  delivering  judgment,  said  (1) :  ^  With  respect  ::  ^^^ 
to  the  stopping  of  trains,  we  think  that  the  dispensing  power  is     ^"^""^  ^^^^ 
confined  to  the  conditions  (expressly  so  called)  at  the  end  of  the         v. 
clause,  and  does  not  extend  to  the  requiremeixts  in  the  previous     GnmRAu' 
part  of  the  clause,  which  appear  to  constitute  the  essential  defini- 
tion  qf  a. cheap  train  within  the  meaning  of  the  Act"    And  then 
he  goes  on  to  explain  what  he  considers  to  be  the  e£fect  of  the 
conditions  at  the  end  of  that  clause. 

I  cannot  agree  that  this  condition  is  dbsolutefy  beyond  the  di»- 

cretionary  power  of  the  Board  of  Trade.     By  the  6th  section  of 

the  Act  the  railway  companies  must,  by  means  of  one  train  at  the 

least  travelling  along  the  railway  from  one  end  to  the  other  once 

at  least  each  day,  provide  for  the  conveyance  of  third-class  pas* 

sengers.    This  appears  to  be  the  primary  and  paramount  object  of 

the  Act,  and  it  is  an  indispensable  obligation  on  the  companies. 

If,  therefore,  the  provision  is  not  complied  with,  no  train  upon  the 

railway  can  have  the  character  of  a  cheap  train,  nor  consequently 

can  be  within  the  protection  of  the  Act  in  regard  to  exemption 

from  duty.    An  absolute  power,  therefore,  to  enable  the  Board  of 

Trade  to  dispense  with  the  condition,  would  strike  this  essential 

provision  out  of  the  Act*    But  I  think  such  a  dispensing  power 

may  be  exercised  by  the  Board  of  Trade  in  certain  circumstances. 

If  a  railway  company  should  have  one  train  a  day  which  conformed 

to  all  the  requirements  of  the  Act,  and  should  be  desirous  of  running 

other  cheap  trains  on  the  same  lines,  which  should  not  be  obliged 

to  stop  at  every  station,  the  Board  of  Trade  may,  in  my  opinion, 

dispense  with  the  condition  as  to  these  which,  for  distmction  sake, 

I  may  call  additional  trains,  and  by  this  dispensation  may  exempt 

the  company  from  payment  of  duty.    But  the  Appellants  have  no 

cheap  train  upon  the  line  between  Broad  Street  and  Biehniand 

which  stops  at  all  the  stations,  and  therefore,  if  the  Board  of  Trade 

dispenses  with  the  condition  in  favour  of  this  line,  the  company 

will  not  be  complying  with  ^e  positive  obligation  imposed  by  the 

Act,  and  would  be  removed  altogether  from  the  sphere  of  its 

operation. 

;  (1)  Law  Rep.  9  Ex.  836. 
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I  ooDsider  the  dedaraiion  of  the  Court  of  Exchequer  to  be 
correct)  not  for  the  reasons  assigned  in  the  judgment,  but  upon  the 
grounds  I  have  stated,  which  have  led  me  to  the  same  oondusioii. 

LoBD  Hatherlet: — 

My  Lords,  1  hare  conje  to  the  same  conclusion  as  my  noUe 
and  learned  friends  who  have  preceded  me. 

It  appears  to  me  that  there  is  one  leading  guide  for  us,  )n  the 
first  part  of  the  section  establishing  the  cheap  trains,  which  will 
carry  us  safely  through  the  construction  of  the  Act ;  and  I  cer- 
tainly so  far  adopt  the  construction  which  has  been  put  upon  it  bj 
my  noble  and  learned  friend  on  the  woolsack.  It  is  this :  the  section 
of  the  Act  which  establishes  the  cheap  trains  expressly  recites  the 
anxiety  of  Parliament  ^  to  secure  for  the  poorer  class  of  travellers 
the  means  of  travelling  by  railway  at  moderate  fares,  and  in  cai^ 
riages  in  which  they  may  be  protected  from  the  weather."  That 
is  the  general  paramount  intention  of  the  Act,  and  the  Legislature 
carries  out  that  intention  by  enacting  in  the  first  clause  which 
establishes  that  cheap  train,  that,  so  long  as  companies  carry  any 
passengers  at  all  upon  their  lines,  they  shall  provide  one  such 
cheap  train  at  the  least  each  way  on  every  week  day  (with  certain 
exceptions  in  the  Act  mentioned)  *'  for  the  conveyance  of  third- 
class  passengers  to  and  from  the  terminal  and  other  ordinary 
passenger  stations  of  the  railway."  It.  is  dear,  therefore,  that 
Parliament  intended  that  there  should  be  one  train  at  the  least 
every  day  which  should  take  third-class  passengers,  not  only  from 
terminus  to  terminus,  but  to  and  from  any  station  at  which  any 
other  passenger  was  taken  up  or  set  down.  I  am  not  now  speaking 
of  special  stations,  some  of  which  are  called  signal  stations  and 
others  market  stations,  but  as  regards  the  ordinary  stations  along 
the  line  of  railway,  it  was  enacted  that  every  poor  man,  coming  to 
any  one  of  those  stations  where  passengers  are  ordinarily  taken  up 
and  set  down,  should  be  able,  at  a  certain  specified  time,  to  be 
arranged  as  afterwards  provided  for,  to  find  his  train,  and  to  travel 
by  that  train  at  a  certain  rate  of  speed,  not  less  than  twdve  miles 
an  hour,  and  at  a  certain  rate  of  feure  specified  in  the  Act,  namely, 
not  more  than  one  penny  a  mile. 

Then  the  Act  proceeds  to  say,  providing  as  it  does  for  the  carry- 
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ing  of  passengers  from  the  teraiinal  and  other  ordinary  passenger  H.  L.  (£.) 
stationsi  that  the  trains  shall  be  *' under  the  following  condi-  1876 
fions  " : — ^  Such  train  shall  start  at  an  hour  to  be  from  time  to  Nonn 
time  fixed  by  the  directors,  subject  to  the  approval "  of  the  Board  ^J^I^Qf^^ 
of  Trade.  My  Lordsi  I  apprehend  that  that  clause  was  intended  «. 
to  say:  You,  the  poorer  class  of  passengers,  shall  be  carried  by  one  Ginibal. 
continuous  train,  not  by  a  series  of  trains,  some  of  which  will  start 
at  ouQ  hour  and  some  of  which  will  start  at  another,  but  Which, 
taken  all  together,  may  perhaps  stop  at  all  the  several  passenger 
stations  along  the  whole  course  of  tlie  line«  Instead  of  that  there 
is  to  be  one  train,  which  is  to  pass  along  the  line  stopping  at  all 
the  varioas  stations.  In  saying  **  one  train,''  I  do  not  refer  to  that 
whidii  has  been  conceded  by  the  Crown,  and  I  apprehend  rightly 
conceded,  namely,  that  a  passenger  who  started  by  an  earlier  train, 
was  dropped  at  a  station  and  then  overtaken  by  a  later  train,  and 
changed  from  one  train  into  another,  should  not,  merely  from  that 
fact,  be  considered  to  be  travelling  by  the  second  train.  I  do  not 
apprehend  that  that  would  be  so,  any  more  than  if  he  were  to  be 
pat  out  of  one  carriage  in  a  train  into  another  carriage  he  could 
be  said  to  have  changed  his  position  in  this  respect.  But  what  is 
meant  is  ibis :  There  shall  be  a  through  train  running  from  end  to 
end  of  the  line,  which  shall  perform  the  journey  at  the  average 
speed  of  twelve  miles  an  hour,  and  which  shall  be  prepared  to 
take  up  any  passenger  presenting  himself  at  any  station  on  the 
line ;  and  it  shall  be  a  train  of  which  the  hour  for  starting  shall 
be  fixed  with  the  approval  of  the  Board  of  Trade,  and  which  hour, 
when  once  fixed,  can  only  be  changed  subject  to  the  same  approval. 
It  seems  to  me  to  be  an  essential  condition  which  cannot  be  dis- 
pensed with,  that  this  shall  be  a  train  at  which  every  poor  man, 
who  is  desirous  of  travelling  by  it,  shall  be  able  to  ascertain  the 
hoar  of  departure,  whether  from  the  terminal  station  or  from  any 
other  station,  according  to  the  time  that  the  train  shall  be  occupied 
in  ronning  through  the  several  stations  on  the  route. 

My  Lords,  having  secured  the  train  for  the  passenger  from  the 
tenqinus,  and  having  secured  the  time  for  starting,  and  the  same 
for  a  series  of  passengers  all  along  the  line  of  route,  at  this  cheap 
rate,  the  next  condition  the  Legislature  lays  down  is  that  the  train 
shall  travel  at  an  average  rate  of  twelve  miles  an  hour.    Then, 
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H.  L.  (E.)    thirdly,  we  have  the  condition  that  this  same  train,  which  the 
187<;       Legislature  is  talking  of  all  through,  is,  '*if  required,  to  take  up 
No&TH      <^d  ^t  down  passengers  at  every  passenger  station  which  it  shall 
Ea^way^  pass  on  the  line."    Now  afterwards  there  comes  this  dispensing 
^'         power  in  the  Board  of  Trade  which  is  in  question  in  the  case  before 
QmmnKL.    US,  and  the  argument  has  been  that  the  Board  of  Trade  has  a 
discretionary  power  of  dispensing  with  that  condition  of  the  train 
stopping  at  every  passenger  station,  because  it  is  said  that  that 
which  is  mentioned  in  the  previous  clause  comes  in  as  one  of  the 
conditions,  and  as  being  one  of  such  conditions,  it  is  within  the 
power  of  the  Board  of  Trade  to  dispense  with  it    But,  my  Lords, 
observe  what  the  argument  of  the  Appellants  must  amount  to» 
There  is  nothing  in  the  Act  at  all  which  limits  this  power  of  the 
Board  of  Trade,  as  to  dispensing  with  conditions,  to  any  one  train 
in  particular  or  to  any  class  of  trains.    If  it  is  good  at  all,  it  most 
be  good  for  all ;  and  if  it  is  good  for  all,  then  the  Board  of  Trade 
would  have  the  power  of  saying  as  to  any  train :  Although  the 
Legislature  has  said.  You  shall  have  at  least  one  train  a  day,  and 
at  least  one  train  a  day  performing  all  those  conditions  which  are 
required  as  to  the  starting  of  the  train,  as  to  the  rate  of  travelling, 
and  as  to  the  number  of  stations  it  is  to  stop  at,  we  (the  Lords  of  the 
Committee)  will  strike  out  of  this  number  certain  stations.    What 
will  be  the  consequence  ?    The  consequence  will  be  that  there  will 
be  a  certain  number  of  the  poorer  class  of  people,  living  in  the 
neighbourhood  of  the  stations  struck  out  by  the  Board  of  Trade, 
who  will  not  have  the  advantage  of  being  conveyed  as  all  their 
richer  neighbours  will,  who  can  afford  to  pay  a  higher  price  than 
one  penny  a  mile.  When  these  poor  people  living  near  the  stations 
which  have  been  struck  out  wish  to  travel  by  a  cheap  train, 
they  will  be  told  by  the  railway  company,  The  Board  of  Trade  has 
sanctioned  our  leaving  you  out,  as  to  certain  stations,  all  along  the 
course  of  the  line. 

It  was  said  that,  according  to  the  provisions  of  the  dispensing 
clause,  bargains  securing  other  advantages  might  be  made  by  the 
Board  of  Trade  which  would  be  for  the  benefit  of  the  poorer  filasB 
of  passengers,  it  being  in  consideration  of  benefits  as  regards  speed, 
covering  from  the  weather,  seats,  or  other  matters  of  convenience 
to  the  passengers  that  the  dispensing  power  is  to  be  exercised. 
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Bat,  my  Lords,  it  is  obviotisly  impossible  that  the  striking  out  of   H.  L.  (E.) 
the  condition  of  stopping  at  evetj  station  where  the  trains  ordi-        1876 
narily  stop  to  take  np  and  set  down  passengers,  can  be  in  any      Kosra 
shape  or  way  for  the  benefit  of  those  persons  living  near  those  jJ^^J]^^ 
stations  who  may  be  desirous  of  being  conveyed  at  the  rate  of  one         V' 
penny  a  mile.    And  why  ?    Because  they  never  can,  so  long  as    Gexbbal. 
the  railway  lasts,  be  carried  at  the  rate  of  one  penny  a  mile,  for  their 
stations  have  been  struck  out.    How  can  any  arrangement  to  be 
made  by  the  Board  of  Trade,  possibly  be  conceived,  whic^  would 
be  a  benefit  to  those  persons  who  are  not  to  be  admitted  to  the 
benefit  of  cheap  trains  at  all?    Parliament  having  secured  the 
cheap  train,  having  taken  great  care  that  the  rate  of  one  penny  a 
mile  should  not  be  exceeded,  we  should,  according  to  what  is  now 
contended  for,  have  to  hold  that  it  had  by  a  subsequent  clause, 
said,  with  reference  to  a  certain  number  of  intervening  stations  on 
the  line :  We  have  given  power  to  the  Board  of  Trade  to  overrule 
all  that  we  have  done  by  the  previous  clause,  and  to  say  that  there 
are  certain  persons  residing  along  the  line  who  shall  have  no  benefit 
from  the  cheap  trains  at  aU. 

My  Lords,  I  apprehend  that  any  construction  which  led  your 
Lordships  to  such  a  result  as  that  would  be  a  most  improper  con- 
Btractioii  of  the  Act  of  Parliament,  unless  we  were  driven  to  it  by 
an  impossibility  of  finding  any  other  construction  at  all  for  those 
words  which  deal  with  the  discretionary  power  of  the  Board  of 
Trade.  My  noble  and  learned  friend  the  Lord  Chancellor  has 
pointed  out  that  those  first  three  **  conditions,"  as  they  are  called, 
all  relate  to  the  train.  The  train  is  described  as  a  cheap  train,  it 
is  enacted  that  one  such  train,  at  leasts  every  day  is  to  be  provided ; 
and  then  the  Legislature,  fixing  its  mind  on  that  one  single  train, 
mih  that  before  its  view  at  the  moment,  calling  it ''  such  train,"  in 
the  singular  throughout,  says,  **8mh  train  "  as  this  shall  start  at 
an  hour  to  be  from  time  to  time  fixed  by  the  directors,  subject  to 
the  approval  of  the  Board  of  Trade ;  it  says  **  such  train"  shall 
travel  at  an  average  speed  of  not  less  than  twelve  miles  an  hour, 
and  it  says  **9wsh  train  "  shall,  if  required,  take  up  and  set  down 
passengers  at  every  passenger  station  which  it  shall  pass  on  the 
line.    And  then  it  proceeds  to  lay  down  the  remaining  conditions. 
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u.  L.  cE.)    in  order  to  make  provision  for  the  comfort  and  acoommodaticHi  of 

1870       the  passengers  who  will  be  conveyed  in  that  train.   By  means  of 

NoH-m      the  first  three  conditions,  if  I  may  so  pat  it,  it  seats  them  in  the 

Eailw^t  Co.  ^^^^^  ^^^  ^^  ^^  them  whatsort  of  a  train  they  are  seated  in ;  and 

^-         then  the  other  four  conditions  provide  for  their  comfort    The 

Attoknet- 

Geseual,  first  says  that  they  shall  have  seats,  and  that  the  carriages  shall 
be  protected  from  the  weather.  The  second  provides  that  the 
charge  which  may  be  made  for  each  passenger  shall  not  exoeed  one 
penny  a  mile,  apd  that  is  specially  excepted  from  the  dispensing 
power;  it  would  have  fallen  within  the  dispensing  power  unless  it 
had  been  specially  excepted  from  that  power.  Then  there  is  a 
provision  with  respect  to  carrying  a  certain  quantity  of  luggage, 
and  a  provision  with  respect  to  children,  and  the  rates  at  which 
they  are  to  be  conveyed. 

Now,  my  Lords,  although  I  do  not  conceal  from  myself  that  the 
wording  of  this  Act  is  not  so  dear  and  precise  as  one  would  desire, 
I  think  still  one  may  arrive  at  a  sound  conclusion  upon  the  whole 
Act,  if  we  do  not  adopt  the  conclusion  which,  not  being  confined 
to  any  one  train  in  particular,  would  lead  us  to  say  that  any 
station  might  be  excluded  from  the  benefit  of  this  arrangement  as 
to  cheap  trains.  K  we  do  not  adopt  that  conclusion,  which,  I  say 
it  with  great  respect  to  the  Court  of  Exdiequer,  leans  on  so  veiy 
slight  a  distinction  as  that  which  is  drawn  between  the  signal  and 
the  market  stations  on  the  one  hand,  and  the  general  stations  on 
the  railway  on  the  other ;  but  if  we  adopt  the  conclusion  of  saying 
that  this  dispensing  power  with  regard  to  the  conveyance  of  pas- 
sengers by  such  cheap  trains,  may  be  well  and  properly  applied  in 
the  way  in  which  the  Lord  Chancellor  has  pointed  out,  to  the  four 
concluding  conditions  in  the  first  enacting  clause  with  regard  to 
cheap  trains,  leaving  the  other  three  conditions,  by  which  the  train 
is  started  and  set  in  motion,  npt  to  be  afiSdcted  by  those  words  of 
dispensing,  which  are  to  be  applied  only  to  the  conveyance  of  pas- 
sengers by  those  cheap  trains; — I  think,  taking  that  as  our  guide, 
we  arrive  at  a  much  more  sound  and  reasonable  construction  of 
the  whole  Act,  according  to  its  true  meaning  and  intent,  than  by 
any  other. 
It  appears  to  me,  my  Lords,  although,  as  I  said  before,  J  do 
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not  feel  free  from  some  amount  of  difSonlty,  that  the  result  arrived    H.  L.  (R) 

at  by  the  Court  of  Exchequer  was  the  right  one,  and  that  the        1876 

appeal  must  be  dismissed.  N^tra 

LasDOK 

LobdOHagah:-—  «. 

ATTonnBT- 
My  Lordsi  the  accepted  rulings  of  the  Court  of  Exchequer  and    Gbhibal. 

the  mutual  concessions  of  counsel  at  the  Bar,  have  reduced  the 
questions  in  controversy  in  this  case  to  the  smallest  possible  com- 
pass, and  I  should  not  add  a  word  to  the  full  statements  of  £&ct' 
and  law  which  have  already  been  made,  but  for  my  wish  to  men- 
tion that  whilst  in  the  result  I  concur  with  my  noble  and  learned 
fri^d  on  the  woolsack,  J  have  had  considerable  doubt  in  the 
progress  of  the  argument ;  and  although  I  adopt  the  conclusion  of 
the  Court  below,  I  have  insuperable  difficulty  in  approving  some  of 
the  reasons  on  which  it  was  founded. 

It  has  seemed  to  me  not  very  dear,  regard  being  had  to  the 
words  ^  hereinbefore  required,*'  which  are  large  enough  to  reach 
all  antecedent  conditions,  that  the  word  ^  conditions  **  in  the  8th 
section  of  7  &  8  Vict.  c.  85,  may  not  be  applied  to  the  provi* 
sions  in  the  body  of  the  6th  section,  some  of  which  are  in  their 
nature'* conditions"  as  well  as  the  seven  clauses  specifically  so 
denominated  at  the  close  of  it.  And  I  see  no  sufficient  justifica- 
tion for  limiting  the  operation  of  the  words  *'  every  passenger 
station  "  in  the  third  of  those  clauses  to  the  extent  or  in  the  manner 
indicated  by  Baron  AmpUett.  But  on  the  first  of  these  points 
tho  Appellants  have  not  relied  on  the  view  which  had  occurred  to 
me,  and  public  policy,  if  the  matter  be  doubtful,  strongly  counsels 
its  rejection.  If  the  opposite  view,  which  was  tacitly  or  expressly 
accepted  by  both  parties,  be  the  true  one,  the  construction  of  the 
third  conditi<Hi  becomes  comparatively  unimportant,  as  the  sub- 
stantial object  of  it  will  be  secured  at  all  events. 

Like  my  noUe  and  learned  friend  opposite  (Lord  Satherley\  I 
am  not  quite  satisfied  with  any  view  presented  to  us  of  the  mean- 
ing of  these  clauses,  which  are  difficult  and  obscure ;  but  I  prefer 
that  which  will  best  carry  into  effect  the  manifest  purpose  of  the 
Legislature.  Assuming,  therefore,  that  the  body  of  the  6th  sec- 
tion is  not  affected  by  the  dispensing  clausOf  I  am  prepared  to 
hold,  with  my  noble  and  learned  friends,  that  the  power  given  by 
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H.  L.  (E.)    that  clause  does  not  enable  the  Board  of  Trade  to  nullify — as  the 

iS7a        dispensation  contended  for  mighty  certainly,  nullify — the  essential 

jj^f      provisions  devised  for  the  protection  and  advantage  of  the  poorer 

R A^wATCa  ^^*^®®®^>  ^^^>  ^f  ^^^  Appellants'  contention  should  prevail,  might  be 

t'.         deprived  of  the  cheap  and  facile  means  of  locomotion  to  which  the 

Geneva  u    stringent  terms  of  the  statute  had  entitled  them. 

I  shall  not  waste  time  in  repeating  the  arguments^  aheady 
lucidly  laid  before  the  House,  which  have  led  me  to  support  the 
proposal  of  the  Lord  Chancellor. 

Decree  appealed  from  afirmed,  and  appeal 
dismissed  with  costs. 

Lords'  Journals^  22nd  Feb.  1876. 

Solicitor  for  Appellants :  Paine^  LayUm^  dt  Cooper. 
Solicitor  for  Bespondent:  Solicitor  of  Inland  Revenue. 
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H.L,(E.)    MOKRIS  ROBERT  SYERS  .     ......    Appellant; 

Febld,     DANIEL    BACKHOUSE    SYERS   and   ED-| 
—  WARD  LO^IS  PARAIRE j  Respondents  ; 

Loan—Partnership''2B  &  29  Vict,  c.  86— ^aZe  of  Business. 

A,f  in  June  1869,  borrowed  £250  from  B,,  and,  at  the  time,  signed  a  paper 
in  the  following  words : — "  In  consideration  of  the  sum  of  £260  this  day  paid 
to  me,  I  hereby  undertake  to  execute  a  deed  of  co-partnership  to  you  for  one- 
eighth  share  in  the  profits  of  the  Oxford  Mmie  Hall  and  Tavern^  to  be 
drawn  up  under  the  Limited  Partnership  Act  of  the  28  &  29  Vict,  c  86, 
called  an  *  Act  to  amend  the  Law  of  Partnership :' " — 

Held,  that  this  paper  (which  contained  no  provision  as  to  the  date  or 
duration  of  the  partnership)  constituted  a  partnership  at  will ;  and  that  it 
was  not  put  an  end  to  by  a  letter,  dated  in  August,  1872,  in  which  A.  pro- 
mised to  repay  B,  on  the  1st  of  September,  1872,  the  principal  sum  together 
with  interest  thereon  (treating  it  only  as  a  loan)  such  as  should,  as  on  a  calcu- 
lation of  one-eighth  of  the  profits,  be  found  to  be  due  to  B.  on  that  day. 
This  letter  was  followed  by  a  tender,  which  was  not  accepted. 

On  a  Bill  filed  by  B,  for  specific  performance  of  the  agreement  to  exqcuto 
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a  partnership  deed  ibr  ono-eiglith  share  of  the  profite,  A,  put  in  an  Answer  H.  L.  (E.) 
m  which  he  denied  that  there  had  heen  a  partnership  at  all,  hut  suhmittod  .g-^ 
that  if  any  partnership  had  ever  existed  it  was  only  a  partnership  at  will,  w^v^ 
of  one  d^th  share  of  the  profits  (payment  of  which  he  offered  to  make),  Stebs 
and  he  submitted  that  this  partnerahip  had  been  determmed  by  the  letter  of  Stsbs, 
August,  1872 :—  '  

Ileldj  that  it  had  not  been  determined  by  that  letter,  but  that  the  Answer 
had  the  effect  of  patting  an  end  to  it;  and  \hat  accounts  must  be  directed 
to  be  taken  as  ap  to  the  day  of  filing  the  Answer,  and  that  these  accounts 
must  include  the  principal,  the  eighth  share  of  the  profits,  and  also  the  eighth 
share  of  the  assets  up  to  that  day. 

Per  Thb  Lobd  Chakcxllob  (Lord  Cairns) : — A  co-partnership  in  profits 
is  a  co-partnerahip  in  the  assets  by  which  the  profits  are  made. 

Per  LoiD  Ghslksfobd — ^In  order  to  bring  a  case  within  the  28  &  29  Vict. 
c.  86,  there  must  bo  a  contract  in  writing,  and  the  document  must  shew  on 
the  face  of  it  that  the  transaction  is  one  of  loan :  and  parol  testimony  to 
vary  it  is  inadmisfdble. 

In  a  case  like  the  present  the  Ck>urt  of  Ghancety  has  power,  in  its  dis* 
cretion,  to  grant  either  a  sale  of  the  undertaking  as  a  going  concern,  or  a  pro-> 
posal  for  a  purchase  (by  the  holder  of  the  seven-eighth  share)  of  the  one-eighth 
share  mentioned  in  the  agreement  The  House,  under  the  circumstances 
here,  adopted  the  latter  course. 

The  decrees  of  the  Court  below  yaried  accordingly,  and  the  cause  was 
remitted  to  be  dealt  with  according  to  the  Order  of  the  House. 

1  HIS  was  an  appeal  against  an  order  of  the  Lords  Justices  which 
had  varied  a  jn^vious  order  of  Yice-Ohancellor  Baeon. 

The  Appellant  was  the  lessee  of  the  music  hall  in  Oxford 
Street  known  as  ''The  (hfard;'  and  of  '' The  Boar  and  OasOe'' 
tayem  adjoining.  The  music  hall  was  established  in  1869.  Mr. 
Paraire  was  a  receiver  appointed  under  certain  deeds,  which  it 
is  not  neeessary  to  consider.  Shortly  before  the  actual  opening,  the 
Appellant)  being  in  want  of  a  sum  of  ready  money,  applied  to  his 
brother,  Bcmd  B.  Syers,  the  Bespondent,  for  an  adyance  of  £260. 
That  Bespondent  drew  up  a  paper  which  was,  in  form,  addressed 
to  himself,  and  was  duly  signed  by  the  Appellant.  It  was  dated 
the  8th  of  June,  1869,  and  was  in  the  following  terms : — '*  In  con- 
sideration of  the  sum  of  £250  this  day  paid  to  me»  I  hereby  under- 
take to  execute  a  deed  of  co-partnership  to  you  fbr  one-eighth 
share  in  the  profits  of  the  '  Oxford  Mueie  HdU  and  Tavern,*  to  be 
drawn  up  under  the  Jdmiied  Partnership  Act  of  28  &  29  Vict, 
c.  86,  called  an  *  An  Act  to  amehd  the  Law  of  Partnership.' "  The 
mouey  was  advanced,  and  the  speculation  became  successful. 

The  Bespondent  Syers  afterwards  claimed  to  have  a  deed  of 
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H,  L.  (E.)  partnership  executed,  and  a  deed  was  drawn  np  on  his  behalf,  but 
1876  the  Appellant  refosed  to  execute  it.  On  the  20th  of  August^  1872, 
g^9  the  Appellant  wrote  to  his  brother  a  letter  in  which  he  said:  ''I 
STER9.       now  write  to  say  I  will  repay  you  the  Two  Hundred  and  Fifty 

Pounds  which  you  lent  me  previous  to  my  opening  the  *  Oxford,^ 

on  the  1st  of  September  next,  and  will,  at  once,  have  estimated 
the  profits  of  the  *  Oxford '  up  to  that  date,  and,  when  ascertained, 
if  any,  will  pay  to  you  that  proportion  to  which  you  are  entitled 
from  the  document  which  I  signed  when  you  lent  me  the  money, 
and  so  put  an  end  to  the  transaction  and  all  unpleasantness  be- 
tween us  resulting  from  it. — ^Yours,  affectionately,  M.  JB.  SyersJ^ 

In  accordance  with  this  letter  (and  before  the  day  named  in  it), 
a  tender  was  made  of  the  £250,  and  a  promise  to  have  the  accounts 
at  once  made  up  was  given,  but  the  Bespondent  refused  to  receive 
the  money,  and  on  the  Slst  of  August  filed  his  bill  against  the 
Appellant,  claiming  in  substance  to  be  a  partner  with  the  Appel- 
lant in  the  undertaking,  and  praying  for  specific  performance  of 
the  agreement  of  the  8th  of  June,  1869,  and  for  an  account  and 
for  farther  relief. 

On  the  21st  of  February,  1873,  the  Appellant  put  in  bis  answer 
insisting  that  the  money  was  advanced  by  way  of  loan,  and  sub- 
mitting to  repay  it  to  the  Bespondent,  and  to  account  for  and  pay 
to  him  in  lieu  of  interest  thereon  one-eighth  share  of  the  profits  of 
the  undertaking  up  to  the  time  when  repayment  was  tendered, 
and  submitting  farther,  that  even  if  the  agreement  of  the  8th  of 
June,  1869,  had  been  (which  he  denied)  an  agreement  under 
which  Daniel  Bacihawe  Syera  was  to  become  a  partner  with  him, 
Morris  Bobert  Syers,  in  the  said  undertaking,  it  was  not  one  of 
which  the  Court  could  enforce  specific  performance ;  and  £Euiher, 
that  even  in  that  case  it  constituted  at  the  utmost  a  partnership 
only  in  the  profits  of  the  business,  and  at  will,  which  was  effec- 
tually determined  on  the  1st  of  September  by  the  notice  of  the 
20th  of  August 

In  May,  1873,  the  Bespondent  amended  his  bill,  and  made  Mr. 
Paraire  a  Defendant,  and  prayed  that  he  might  be  restrained  from 
paying  to  the  Appellant^  and  that  the  Appellant  might  be  re- 
strained from  receiving,  any  sums  in  respect  of  the  profits  of  the 
imdertaking. 
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Tha  sam  of  £995  had  been  paid  into  Court  under  an  order  of    H.  L.  (B.) 
the  Court  made  without  prejudice  in  the  cause,  and  by  a  sub-     '  1876 
sequent  order  the  Appellant  was  ordered  to  pay  from  time  to  time       byxbs 
one  eighth  of  the  accruing  profits  of  the  undertaking. 

The  cause  was  heard  before  Vice-Chancellor  Baoon,  who,  on  the 
5th  of  March,  1875,  made  a  decree  declaring  that  the  Plaintiff, 
D.  B.  SyerSy  was,  under  the  agreement  of  June,  1869,  **  a  partner  of 
the  Defendant  Morris  Bdbert  Syera  to  the  extent  of  one-eighth  of 
the  profits  of  the  music  hall  and  tavern ;"  and  accounts  were 
ordered  with  costs  as  to  both  D.  B.  Syera  and  Mr.  Paraire. 

On  appeal,  the  Lord  Justices  varied  the  decree  by  striking  out 
the  words  **  a  partner  of  the  Defendant  Morris  Bdbert  Syers  to  the 
extent  of,"  and  inserting  in  lieu  thereof  the  word  '^  entitled  "  and 
in  other  respects  affirmed  the  decree. 

This  appeal  was  then  brought. 

Mr.  SoidhgcOe,  Q.O.,  and  Mr.  W.  Pearson,  Q.C.  (Mr.  H.  G  Phear 
was  with  them),  for  the  Appellant : — 

The  letter  of  June,  1869,  did  not  constitute,  nor  was  intended 
to  constitute,  a  partnership.  The  word  **  partnership  "  was  used  to 
describe  a  title,  not  to  take  the  profits,  but  to  take  a  sum  which 
was  to  be  calculated  at  one-eighth  part  of  what  those  profits  might 
be.  Of  c6ur8e  it  was  expected  that  that  sort  of  arrangement 
would  give  the  Bespondent  more  than  he  would  obtain  by  a  pay- 
ment of  common  interest  on  the  sum  advanced.  The  Bespondent 
himself  shewed  that  he  did  not  mean  to. engage  in  a  partnership ; 
for,  though  he  used  that  word,  he  took  care  to  repudiate  its  effects 
by  his  express  reference  to  what  he  called  the  Limited  Partnership 
Ady  which,  in  fact,  was  an  Act  that  was  intended  to  protect  persons 
who  received  interest  on  money  advanced  to  a  business,  or  already 
invested  in  it,  from  being  thereby  made  liable  as  partners.  This 
transaction  was  merely  that  of  a  loan,  with  the  advantage  secured 
of  getting  a  greater  income  from  it  than  interest  on  a  loan  would 
give,  and  yet  without  incurring  any  partnership  liability.  If  there 
was  any  pretence  to  give  it  the  character  of  a  partnership,  it 
eonld  only  be  a  partnership  at  will,  and  that  had  been  dissolyed 
by  the  notice  contained  in  the  letter  of  August^  1872.  The 
Appellant  had  tendered  the  payment  of  all  that  could  really  be 

VouL  8  N 
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H.  L.(E.)  ^id  to  be  due  up  to  the  Ist  of  September,  1872,  and  the  bi 

1876  ought  to  haye  been  dismissed.    The  terms  of  the  document  ai 

Stebs  inconsistent  and  incoherent,  and  specific  performance  of  the  tern 

Stbbs.  ^^  ^^^^  ?  paper  cannot  be  directed.    The  question  of  the  ra 

- —  intention  of  the  parties  can  be  tried  at  law. 

Mr.  CaUon,  ^0.,  and  Mr.  T.  A.  Boberia,  for  the  Beepondei 
rolled  on  the  words  of  the  agreement  of  June,  1869,  which  U 
Appellant  had  deliberately  signed,  and  which  constituted  a  pai 
nership  as  to  the  one-eighth  share  of  the  profits  and  assets. .  Sui 
a  partnership  could  only  be  dissolyed  by  mutual  arrangement, 
there  might  be  an  ohler  for  the  sale  of  the  concern. 

Mr.  CaJdecott  appeared  for  Mr.  Paraire,  and  asked  for  costs. 

Mr.  Sauthgate  replied. 

The  LoBD  Ohakoellob  (Lord  <?afnM) :—' 

My  Lords,  there  is  no  question  that  the  dealing  between  t 
two  litigants  here — ^two  brothers — has  been  of  a  character  whi 
has  cansed  considerable  difficulty  as  to  what  may  be  exactly  t 
definition  of  their  relative  rights.  When  the  case  came  before  t 
Yice-Chancellor,  he  made  a  decree  which,  as  {blt  as  the  wording  oft 
decree  went,  declared  that  the  brothers  were  partners,  because, 
it,  the  Court  declared  that  ''the  Plaintiff  was,  under  the  agreemen 
made  between  them  in  1869,  "  in  the  Plaintiff's  bill  mentioned 
•  partner  of  the  Defendant  Mdrria  "  "  to  the  extent  of  one-eighth 
the  profits  of  the  music  hall."  But  then,  when  the  Vice-Chancell 
at  the  close  of  his  judgment,  was  asked  by  the  counsel  this  qu 
tion,  ** Does  your  Honour  treat  it  as  a  partnership  dissolved?"  t 
Vice-Chanoellor  answered,  "  No ;  I  treat  it  as  a  purchase.*'  Wl 
your  Lordships  refer  back,  however,  to  the  decree  of  the  Vi' 
Chancellor,  you  find  that,  contrary  to  what  is  usual  in  such  cas 
there  is  no  declaration  as  to  what  is  the  limit  or  duration  of  1 
partnership,  or  as  to  whether  it  is  a  partnership  at  will ;  nor, 
the  other  hand,  is  there  any  order  for  the  dissolution  of  the  pa 
nership ;  but  there  is  this,  which  is  certainly  not  very  usual, 
order  for  the -accounts,  which  must  be  accounts  of  the  profits 
the  partnership,  up  to  the  time  of  the  decree  apparently^  and 
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order  for  payment,  without  saying  what  was  to  be  done  for  the    H.  L.  (£.) 
fdtore — whether  the  parties  were  to  lapse  again  into  a  state  of        1876 
Gontroyersy  and  dispute,  or  whether  they  were  to  be  declared  to       stbrs 
be  c(»mected  in  partnership  for  any  particular  length  of  time. 

Then,  my  Lords,  when  the  question  came  by  appeal  before  the 
Lords  Justices,  their  Lordships  seem  to  hare  been  pressed  with 
this  difficxdty.  They  struck  out  from  the  decree  all  reference  to 
a  partnership,  and,  as  I  read  their  opinions,  they  do  not  proceed 
upon  tlie  footing  of  a  partnership.  Lord  Justice  Jcum$  certainly 
used  the  expression,  a  ^qiuui  partnership,"  which  would  seem 
rather  to  imply  that  there  was  not,  at  all  events,  a  real  partner- 
ship; but  Lord  Justice  Mdlish  appears  not  to  have  entertained 
the  idea  of  a  partnership,  or  a  quasi  partnership,  at  all ;  but,  on 
the  contrary,  to  think  that  the  agreement  might  mean  an  agree- 
ment under  the  statute  of  28  &  29  Vict.  c.  86,  which  is  a  statute, 
as  your  Lordships  are  aware,  which  negatiyes  the  idea  of  the 
existence  of  a  partnership.  Accordingly,  the  decree,  as  altered  by 
the  Lords  Justices,  declared,  not  that  the  Plaintiff  and  the  De- 
fendant were  partners,  but  that  the  Plaintiff  was,  under  the 
agreement  of  the  8th  of  June,  1869,  entitled  to  '*  one-eighth  of 
the  profits  of  the  music  hall  called  '  2%0  Oxford^  and  tayem  called 
'  The  Boar  and  CasOe,*  in  the  bill  mentioned." 

My  Lords,  whatever  conclusion  your  Lordships  may  arrive  at 
upon  the  subject,  I  apprehend  that  it  is  impossible  that  the  case 
can  be  left  in  the  state  in  which  it  is  brought  up  to  your  Lord- 
ships' House.  You  will,  I  think,  have  to  determine  whether,  on 
the  one  hand,  there  is  a  partnership  between  these  persons,  or,  on 
the  other  hand,  if  there  is  not  a  partnership,  whether  there  has 
been  simply  a  contract  of  loan  which  either  ranges  itself  nnder 
the  provisions  of  the  statute  to  which  I  have  referred,  or  is  a  con- 
tract of  loan  which,  however  open  to  objection  by  an  outside 
creditor,  is,  at  all  events,  a  valid  contract  of  loan  between  these 
parties. 

My  Lords,  fortunately  the  determination  of  this  question  has 
not  to  be  sought  for  through  any  number  of  documents.  It 
depends  upon  the  ccmstruction  of  one  document  alone,  the  letter, 
to  which  I  have  already  referred,  of  the  8th  of  June,  1869 ;  and 
to  the  construction  of  that  document  I  now  invite  your  Lordships* 
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attention.  That  document  is  addressed  by  the  Appellant  to  tl 
Bespondent ;  it  passed  between  them  just  before  the  tavern  ( 
place  of  entertainment  in  question  in  Oxford  Street  was  opene( 
and  it  was  given  by  the  Appellant  to  the  Bespondent  on  tl 
occasion  of  the  Bespondent  furnishing  him  with  a  sum  of  £2S 
for  the  purpose  of  starting  that  speculation.  It  runs  thus  :^[H 
Lordship  read  it,  see  anUy  p.  175.] 

Now,  my  Lords,  the  first  observation  that  I  make  upon  tL 
letter  is  this :  whether  your  Lordships  take  it  to  be  a  letter  poin 
ing  to  a  partnership,  or  a  letter  pointing  to  a  loan ;  neither  in  tl 
one  case  nor  in  the  other  is  there  any  term  specified  as  the  dm 
tion  of  the  partnership,  or  the  loan,  as  the  case  may  be.  If  it 
a  partnership,  it  is  a  partnership  without  a  term,  that  is  to  say, 
partnership  at  will.  If  it  is  a  loan,  it  is  a  loan  without  any  tei 
being  specified  for  its  duration,  that  is  to  say,  it  is  a  loan  which,  < 
the  one  hand,  may  be  called  in  at  any  time,  and,  on  the  other  hai 
may  be  paid  off  without  any  notice. 

My  Lords,  I  asked  one  of  the  learned  counsel  who  argued  t 
case  at  your  Lordships'  Bar,  whether  there  were  any  words  win 
they  could  point  to,  which  stipulated  for  any  particular  durati 
of  the  loan,  or  of  the  partnership,  as  the  case  might  be.  Mr.  CoU 
admitted  that  there  were  no  such  words,  but  he  said  that  t 
Court  below  had  been  struck  by  the  great  improbability  that  a 
person  would  have  advanced  money  to  a  concern  of  this  kind  to 
recompensed  only  by  profits,  if  before  any  profits  were  earned  '. 
could  be  paid  off  without  any  interest.  My  Lords,  it  is  dangeroi 
I  think,  to  speculate  upon  what  we  may  suppose  would  have  be 
the  intention  of  the  parties ;  but  even  upon  that  suggestion 
might  add  a  counter-suggestion,  that  it  might  well  be  in  the  mi 
of  the  person  advancing  the  money,  that  he  did  not  desire  to  fetl 
himself  as  to  the  right  to  call  in  his  money,  because  the  busin< 
might  turn  out  to  be  an  unprofitable  one,  and  he  might  desire, 
that  event,  before  farther  loss  was  incurred,  to  get  back  the  capi 
of  the  money  he  had  advanced,  intact ;  and  he  could  not  be  fi 
to  recall  this  capital,  his  money,  unless,  on  the  other  hand,  t 
person  to  whom  the  money  was  paid  was  free  to  pay  him  off 
any  time.  Therefore  I  submit  to  your  Lordships  that  we  mi 
not  indulge  in  any  speculation  or  conjecture  as  to  what  the  part 


Stsbs 

V. 

Btsbs. 


VOL.  L]  AND  PBIVY  COUNCHL.  181 

might  Laye  stipulated  for.    We  must  look  at  what  they  have    H.  L.  (E.) 
stipulated  for,  and  we  find  that  they  have  not  stipulated  for       1876 
any  specific  duration  of  this  contract,  whatever  its  nature  may  bo. 

Then,  my  Lords,  the  only  question  is,  what  is  the  contract ;  is 
it  partnership,  or  is  it  loan  ?  There  again,  the  only  difference  be- 
tween those  two  constructions  is  this :  if  it  is  loan,  the  person 
adyancing  the  money,  the  Plaintiff  in  the  case,  the  Bespondent  at 
your  Lordships'  Bar,  is  entitled  to  haye  his  capital  back,  and  his 
aliquot  share  of  the  profits  made  in  the  business  up  to  the  time  of 
the  repayment  On  the  other  hand,  if  it  is  partnership,  he  will 
be  entitled,  if  the  assets  are  sufficient,  not  merely  to  be  repaid  the 
capital  sum  he.  has  advanced  and  his  aliquot  share  of  the  profits ; 
but  he  will  be  entitled  in  some  way  to  ascertain  with  regard  to 
the  assets  of  the  partnership,  whether  they  are  greater  now  in 
value  than  they  were  at  the  time  the  business  commenced,  in 
other  words,  whether,  if  this  business  were  to  be  sold  as  a  going 
concern,  after  paying  all  charges  upon  it,  and  all  capital  brought 
into  it,  there  will  be  a  surplus  to  one-eighth  of  which  he,  as  a 
partner,  will  be  entitled. 

Now,  my  Lords,  I  repeat,  to  which  category,  of  partnership,  or 
of  loan,  is  this  agreement  to  be  assigned?  Tour  Lordships  have, 
at  the  outset,  these  very  strong  and  distinct  words,  which  it  cer- 
tainly is  difficult  to  get  over,  '^  I  hereby  undertake  to  execute  a 
deed  of  co-partnership  to  you  for  one-eighth  share  in  the  profits  of 
the  Oxford  Mtme  HaU"  The  expression  is  clear — ^it  is  to  be  a 
^^co-partnership."  But  then  it  is  said,  " But  it  is  only  to  be  a  co- 
partnership in  profits."  A  co-partnership  in  profits,  as  we  all  know, 
is  a  co-partnership  in  those  assets  by  which  the  profits  are  made 
and  produced.  If,  therefore,  your  Lordships  are  to  take  the  first 
part  of  this  letter  as  containing  the  governing  idea,  it  is  a  letter 
stipulating  for  a  co-partnership.  But  then  the  second  part  of  the 
letter  bears  in  a  different  direction.  The  deed  of  co-partnership  is 
"to  be  dra\yn  up  imder  the  Limited  Partnership  Act  of  28  &  29 
Vict  c  86,  called  **  An  Act  to  amend  the  Law  of  Partnership."  Now 
if  your  Lordships  take  this  latter  clause  of  the  sentence,  not 
regarding  the  first  clause,  you  arrive  at  the  conclusion  that  the 
deed  is  to  be  drawn  up  in  conformity  with  that  Act  of  Parliament. 
But  that  Act  of  Parliament  is  an  Act  which  does  not  contemplate, 
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IL  i..(K.)    but  rather  negatives,  the  idea  of  a  partnership,  and  dwells  upon 
W&       the  theory,  not  of  a  partnership,  but  of  a  loan.    Therefore  if  you 
BtEBs       were  to  take  the  latter  part  of  this  sentence  alone,  it  wonld  lead 
8t£m.      y^^  ^^  ^  oondnsion  in  favour  of  a  loan  and  not  of  a  partnership. 
'^^  Bnt,  my  Lords,  is  there  no  way  by  which  the  whole  of  the  lettei 

may  be  reconciled  and  effect  given,  not  only  to  the  first,  bat  tc 
the  second  part  of  it  ?  Undonbtedly  the  letter  is  inartificial  in  iti 
terms,  undoubtedly  it  has  been  drawn  up  by  some  person  who 
clearly,  has  not  had  a  technical  knowledge  of  law  and  of  lega 
terms.  But  what  your  Lordships  find  clear  is  this :  there  is  to  Ik 
a  deed  of  co-partnership,  and  that  deed  is  to  be  drawn  up  in  8om( 
way  that  will  carry  into  it  the  governing  or  leading  idea  of  th( 
Limited  Pafinership  Aet.  Now  the  Limited  Partnership  Act  wai 
an  Act  the  essence  of  which  was  that  it  gave  a  protection  agains 
outside  creditors.  It  provided  that  if  the  parties  between  them' 
selves  stipulated  that  there  should  be  an  interest  in  profits  withou 
any  interest  in  loss — ^without  any  complete  community  betweei 
profits  and  loss — ^that  alone  should  not  make  the  person  recei?in| 
profits  in  that  way  liable  to  outside  creditors.  My  Lords,  I  con 
ceive  that  the  construction  which  must  be  given  to  this  letter  i£ 
that  the  writer  of  it  and  the  person  to  whom  it  was  addressed 
had  fastened  their  minds  upon  that  idea.  They  wished  that  thi 
Bespondent  should  have  profits  in  the  concern  but  should  not  bea 
loss,  and  in  that  way  the  idea  of  the  statute  would  have  effec 
given  to  it ;  but  with  that  they  wished  that  the  deed  should  b 
**  a  deed  of  co-partnership ;"  a  deed  of  co-partnership,  therefore,  ii 
which  the  stipulation  in  sabstance  would  be  that  the  owner  of  th 
one-eighth  of  the  profits  was  to  have  that  one-eighth  without  an 
liability  to  be  subject  to  the  losses  of  the  concern. 

My  Lords,  in  that  way,  effect  is  given  to  every  word  of  the  letter 
and  I  cannot  myself  help  thinking  that  that  is  really  what  th 
parties  intended.  My  Lords,  if  that  is  so,  there  is  a  partnership  a 
will,  a  partnership  entitling  the  Bespondent  to  one-eighth  of  thi 
profits  of  the  concern,  and,  like  any  other  partner,  to  have  it  know 
what  his  share  of  the  assets  of  the  concern  may  be. 

My  Lords,  has  that  partnership  at  will  been  terminated  ?  I 
appears  to  me  that  it  clearly  was  terminated  when  the  answer  wa 
put  in,  in  this  suit    That  answer  indeed  attempts  to  say  that  J 
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was  tenninated  at  an  earlier  period — ^ibf^t  it  was  terminated  by  a  H.  L^  (E.) 
letter  of  the  20tb  of  Aagnst,  1872,  But  when  your  Lordships  look  iS76 
at  that  letter  you  find  that  it  is  a  letter  going  entirely  upon  the  g^^ 
theory  of  loan ;  offering  to  repay  the  money  as  a  loan  with  a  share 
of  profits  in  lien  of  interest,  not  taking  any  notice  of  a  partnership 
or  of  any  interest  in  assets,  but  rather  bearing  in  opposition  to  the 
idea  of  a  partnership.  I  cannot  see  how  that  letter  oould  of  itself 
operate  as  a  dissolution  of  a  partnership  which  was  repudiated  at 
that  time.  But  the  answer  appears  to  me  to  stand  upon  a  yery 
different  footing.  I  will  not  read  the  answer,  for  your  Lordships 
have  heard  it  read,  but  what  it  says  in  substance  is  this :  ^*  I,  the 
Defendant,  as  a  matter  of  law  dispute  that  there  is  any  partner- 
ship. I  say  that  there  is  a  loan  and  nothing  but  a  loan ;  but  if 
there  is  a  partnership — if  that  point  is  decided  against  me,  and  if 
this,  which  is  a  question  of  law,  is  determined  in  favour  of  my 
opponent^  if  the  Court  says  there  is  a  partnership— then  I  submit 
that  it  was  effectually  determined  on  the  1st  of  September  by  the 
letter  "  (which  I  before  mentioned)  «  of  the  20th  of  August"  But 
if  it  was  not  terminated  by  that  letter,  there  is  in  this  answer  the 
clearest  intimation  that  the  will  of  the  partner,  at  whose  will  the 
partnership  was  constituted,  is  against  any  continuance  of  the  part* 
nerahip ;  and  whether  that  will  is  expressed  by  a  letter  or  by  an 
answer,  or  in  any  other  way,  is  immaterial.  There  is  no  techni- 
cality, no  magic  as  to  the  mode  of  expression.  There  in  here  the 
clearest  intimation  given  by  the  answer  that  if  there  is  a  partner- 
ship, the  Defendant  wishes  it  no  longer  to  continue. 

Therefore,  my  Lords,  the  result,  in  my  opinion,  is,  that  there  was 
a  partnership,  but  that  that  partnership  was  terminated  at  the  time  of 
putting  in  the  answer.  My  Lords,  it  is  very  true,  as  was  said  at 
the  Bar,  that  on  dissolving  a  partnership  of  this  kind  the  ordinary 
course  would  be  for  the  Court  to  direct  a  sale  of  the  assets,  and,  if 
necessary,  a  sale^  of  the  concern  as  a  going  concern,  and  to  give 
liberty  for  proposals  to  be  made  by  either  party  to  purchase  it 
before  the  Judge  in  Chambers.  My  Lords,  those  provisions  are 
moulded  in  every  case  by  the  Court  to  meet  the  circumstances  of 
the  particular  case ;  and  it  appears  to  me  that,  looking  at  the 
uatnre  of  this  business,  and  looking  at  the  very  small  interest 
which  was  taken  in  it  by  the  Bespondent,  it  would  certainly  not  be 
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desirable  in  this  case  to  haye  a  sale,  or  to  bring  these  premises  tc 
the  hammer  for  the  purpose  of  ascertaining  what  sum  ought  to  be 
given  for  them.  It  is  a  casCi  therefore,  in  which,  if  a  decree  for  e 
dissolution  had  been  made  in  the  first  instance,  I  apprehend  thai 
the  Court  would  have  thought  it  right  to  authorize  the  owner  o 
seven-eighths  of  the  concern  to  lay  proposals  for  a  purchase  befon 
the  Judge  in  Chambers.  I  am  about  to  submit  to  your  Lordship 
a  provision  which  will,  I  think,  in  another  way,  arriye  in  substano 
at  the  same  end. 

If  your  Lordships  agree  with  me,  you  will,  in  the  first  place 
reverse  the  decree  of  the  Vice-Chancellor,  and  of  the  Lord 
Justices,  and  substitute  the  decree  I  am  about  to  read.  But  befor 
reading  that  decree  I  ought  to  mention  that  the  costs  of  the  S( 
spondent  Paraire  ought,  I  think,  to  be  disposed  of,  and  that  th 
Respondent  D.  B.  Syers,  who  appears  to  have  brought  him  bei 
unnecessarily,  ought  to  pay  his  costs. 

My  Lords,  I  would  propose  to  your  Lordships  to  declare  the 
under  the  terms  of  the  letter  of  the  8th  of  June,  1869,  the  B^ 
spondent  became  entitled,  as  a  partner  with  the  Appellant,  to  oni 
eighth  share  of  the  profits  of  the  Oxford  Musio  EaU  and  tavern  i 
the  pleadings  mentioned ;  and  that  the  partnership  between  thei 
was  dissolved  at  and  from  the  21st  of  February,  1873  (the  tin 
of  filing  the  answer  of  the  Appellant),  and  that  the  sum  of  £2t 
mentioned  in  the  said  letter,  is  to  be  taken  as  capital  brought  I 
the  Bespondent  into  the  partnership  without  interest.  Then  thei 
will  bea  direction  to  take  an  account  of  the  receipts  and  payments 
and  respecting  the  said  music  hall  and  tavern,  and  of  the  gains  ai 
profits  thereof,  from  the  8th  of  June,  1869,  down  to  the  2l6t 
February,  1873,  in  order  to  ascertain  the  PlaintifiTs  one-eighi 
part  thereof.  Then  an  inquiry  what  sum  would  represent  tl 
PlaintifiTs  one-eighth  share  in  the  value  of  the  said  music  ha 
and  tavern,  if  sold  as  a  going  concern,  after  deducting  all  charg 
thereon  and  all  liabilities  of  the  business.  Then  on  payment  I 
the  Defendant  to  the  PlaintifiP,  within  a  time  to  be  fixed  by  tl 
Judge  in  Chambers,  of  the  £250,  and  the  sums  coming  to  lii 
under  those  heads,  Nos.  1  and  2,  which  I  have  read,  no  farth< 
accountSi  but  the  Defendant  to  pay  the  costs  up  to  the  hearin 
No  other  costs  pp  i()  this  time.    The  oosts  of  the  accounts  to  1 
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in  the  discretion  of  the  Judge  in  Chambers.    Then,  if  the  pay-  h.  l.  (B.) 

ments  which  I  have  specified  are  not  made  by  the  Defendant,  jstg 

direct  a  sale  of  the  hall  and  tavern  as  a  going  concern,  and  a  divi-  ^^ 

sion  of  the  assets  of  the  partnership  in  the  usual  way,  with  liberty  ^-^ 

to  apply  in  Chambers  as  to  the  form  of  such  direction.  

Loud  Chelmsfobd  : — 

My  Lords,  this  case  must  be  determined  entirely  upon  the 
written  contract  between  the  parties.  That  contract  is,  "In  con- 
sideration of  the  sum  of  £250  this  day  paid  to  me,  I  hereby 
undertake  to  execute  a  deed  of  co-partnership  to  you  for  one-eighth 
share  in  the  profits  of  the  Oxford  Music  Hall  and  Tavern'*  So  far 
the  contract  is  perfectly  clear  in  its  terms,  but  then  it  goes  on  to 
provide  that  the  deed, that  is, the  deed  of  co-partnership,  is  "to  bo 
drawn  up  under  the  Limited  Fartnership  Act'*  This  reference  to 
the  Limited  Partnership  Act  shews  that  the  parties  have  mis- 
understood its  provisions.  They  appear  to  have  thought  that 
there  might  be  a  deed  of  co-partnership  in  terms,  but,  if  expressed 
to  be  drawn  up  under  the  Limited  Partnership  Act,  that  the  per- 
son advancing  the  money  would  not  be  completely  a  partner,  nor  be 
responsible  as  such. 

But  in  order  to  bring  a  case  within  the  Act  there  must  be  a 
contract  in  writing ;  and  according  to  my  reading  of  the  Act  the 
contract  must,  on  the  face  of  it,  shew  that  the  transaction  is  a  loan. 
The  1st  section  of  the  Act  is  in  these  terms :  "  The  advance  of 
money  by  way  of  loan  to  a  person  engaged  in,  or  about  to  engage 
in,  any  trade  or  undertaking  upon  a  contract  in  writing  with  such 
person  that  the  lender"  "shall  receive  a  share  of  the  profits," 
"  shall  not  of  itself  constitute  the  lender  a  partner "  "  or  render 
him  responsible  as  such."  Now,  this  contract,  so  far  from  stating 
that  the  agreement  of  the  parties  was  for  a  loan,  states  the  direct 
contrary.  Its  terms  are  "  in  consideration  of  the  sum  of  £250  this 
day,"  not  lent,  but  "paid,  to  me,  I  undertake  to  execute  a  deed  ot 
coparinershipj*  And  the  deed  of  co-partnership  is  **  to  be  drawn 
lip  under  the  Limited  Partnership  Act**  But  such  a  deed  could 
not  be  so  drawn,  because  the  Act  requires  a  contract  in  writing 
upon  the  footing  of  a  loan,  and  there  is  no  such  contract  between 
the  parties.    And  parol  testimony  to  vary  the  terms  of  a  written 
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instramenty  where  by  Act  of  Parliament  it  must  be  in  writing,  is 
inadmissible. 

Therefore,  my  ]jords,  upon  these  short  grounds,  I  agree  entirely 
with  my  noble  and  learoed  friend  aa  to  the  determination  of  thifi 
appeal,  and  as  to  the  declarations  which  he  has  proposed. 


Lord  Hatherley  : — 

My  Lords,  I  entirely  concur. 

There  is  no  doubt  some  difficulty  in  giving  a  precise  effect  k 
every  w(»rd  contained  in  this  contract ;  but»  in  the  first  place,  1 
have  to  remark  upon  it,  that  such  a  difficulty  will  not  relieve 
any  tribunal  from  the  duty,  if  possible,  to  give  a  constraction 
and,  as  far  as  the  words  will  admit  of  it,  a  reasonable  and  cohereni 
construction  to  every  part  of  the  instrument.  As  regards  a  pan 
of  the  case  which  has  been  argued  before  us,  namely,  that  th( 
instrument  is  so  incoherent  that  the  parties  must  be  left  at  law  U 
make  the  best  of  it,  I  only  observe  that  that  is  the  last  resourct 
of  any  Court  before  which  a  question  of  construction  is  raised,  anc 
that  the  first  duty  of  the  Court  is  to  give  a  reasonable  construe 
tion  if  possible. 

Farther  than  that,  it  was  said  that,  this  being  a  case  of  specifif 
performance,  it  would  be  sufficient  for  those  who  resisted  tha 
performance  to  say  that  the  instrument  itself  was  doubtful,  an( 
that  one  understood  it  in  one  sense  and  the  other  party  under 
stood  it  in  another  and  a  difierent  sense,  and  therefore  it  is  not  V 
be  performed.  It  is  a  good  defence  to  a  bill  for  specific  per 
formance  to  say  that  there  was  a  mistake  in  fact  on  the  part  o 
either  of  the  persons  who  engaged  in  the  contract^  whioh  render 
it  inequitable  that^  against  such  a  mistake  in  fact,  a  constructioi 
should  be  forced  upon  him,  which  he  was  unprepared  for,  in  cod 
sequence  of  having  been  misled  (not  necessarily  by  his  opponent 
as  to  the  circumstances  and  facts  of  the  case.  But  there  i 
nothing  of  that  kind  here. 

The  whole  question  in  the  present  case  turns  upon  the  construe 
tion  of  the  document.  Both  sides  agree  that  it  was  written  ou 
deliberately,  and  that  at  that  time  no  other  construction  wa 
put  upon  it  than  such  as  it  might  bear  when  properly  constraed 
Therefore  one  approaches  the  instrument  with  a  desire  to  make  i 
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intelligible  and  consistent  as  far  as  is  possible ;  and  it  seems  to  me    H.  L.  (E.) 
that  the  first  part  of  it  is  intelligible  beyond  all  dispute.  It  begins       1876 
thus :  "  In  consideration  of  the  sum  of  £250  this  day  paid  to  me."       stebs 
This  does  not  necessarily  indicate  a  purchase  in  itself,  because  a      stkbs. 
sum  may  be  paid  either  in  the  way  of  purchase  or  of  loan  ;  and  if       — 
it  had  rested  there  the  case  might  have  been  left  in  dtMo.    But 
we  must  read  farther  e   *'  In  consideration  of  the  sum  of  £250 
this  day  paid  to  me,  I  hereby  undertake  to  execute  a  deed  of  co« 
partnership  to  you  for  one-eighth  share  in  the  profits  of  the  Oxford 
Mvdo  HaiL'^    Nothing,  of  course,  can  be  clearer  than  that  con- 
tract, as  far  as  it  has  yet  proceeded.    It  is  an  undertaking  to 
execute  a  deed  of  co-partnership  of  ^one-eighth  share,  in  other 
words  to  sell  that  one^eighth  share  (Ihat  is  the  only  meaning  that 
can  be  attributed  to  the  words,  as  fiir  as  they  are  .here  expressed), 
in  this  business  which  I  have  in  hand,  and  am  about  to  undertake. 
I  introduce  these  last  w^rds  from  what  is  before  us  dehors  the  in- 
strument, shewing  that  the  business  was  at  that  time  about  to  be 
undertaken  and  commenced. 

Then  it  proceeds  to  mention  that  which  has  occasioned  all  the 
difficulty  in  the  case,  and  that  ia  that  this  deed  is.  '^  to  be  drawn 
np  under  the  LimiMi  Partnership  Act  of  28  &  29  Vict.  c.  86, 
caUed'AnAjct  to  amend  the  Law  of  Partnership.'*'  That  un- 
doubtedly cannot  possibly  be  done  literally,  because,  as  has  been 
pointed  out  by  my  noble  and  learned  friend  who  has  last  addressed 
your  Lordships,  that  Act  would  point  to  something  entirely  dif- 
ferent, as  between  the  parties  to  the  instruments  which  are  sanc- 
tioned by  that  Act,  namely,  the  express  case  of  loans,  whether 
loans  upon  which  interest  is  to  be  paid,  or  loans  upon  which  in  lieu 
of  interest  any  specified  ^hare  of  the  profits  of  the  partnership  is 
given— a  circumstance  which  it  is  said  expressly  is  not,  in  itself,  to 
constitute  a  partnership. 

But  I  think  that  a  reasonable  construction  tq  be  put  upon  that 
phraseology,  as  connected  with  the  dear  and  indisputable  phrase- 
(Aogj  in  the  first  portion  of  the  agreement,  with  reference  to  selling 
the  eighth  share,  is  that  which  has  been  put  upon  it  by  my  noble 
and  learned  friend  on  the  woolsack,  namely,  that,  ifder  se,  the 
intention  of  the  parties  was  that  the  person  who  became  entitled 
to  this  one-eighth  share  should  not  be,  on  that  account,  liable  to 


188 


HOUSE  OF  LOBDS 


[VOL.L 


SrEru3 


losses  08  between  the  two  parties  to  the  engagement.  They  coald 
not  bind  the  external  world  or  creditors,  no  doubt,  by  any  sudi 
arrangement  between  themselves,  but,  as  between  themselves, 
having  observed  that  there  were  cases  in  which,  under  this  Act  of 
Parliament,  deeds  might  be  framed  whereby  those  engaging  iu  a 
transaction  might  stipulate  that  the  profits  of  the  concern  should 
be  divided  between  them,  whilst  one  of  the  parties  should  not  be 
liable  to  loss, — having  seen  that  that  arrangement  might  be  entered 
into  when  the  deed  was  framed  with  proper  care,  and  with  due 
reference  to  the  Act  of  Parliament,  we  may  take  it  that,  as  far  as 
they  comprehend  the  Act,  the  intention  of  the  parties  was  to 
avail  themselves  of  that  mode  of  proceeding.  If  they  could 
have  done  so,  they  would  doubtless  have  wished  to  extend  it  to 
the  external  world,  but  that  was  impossible.  As  between  them- 
selves, at  least,  their  intention  was  that  one  party  should  have 
one*eighth  of  the  profits  of  the  concern,  without  being  liable  tc 
losses  to  happen  in  respect  of  the  partnership.  I  mean  one- 
eighth  of  the  profits,  of  course,  after  the  balance  of  profits  and 
loss  had  been  struck. 

My  Lords,  the  defect,  as  it  appears  to  me,  in  each  of  the  decrees 
is  this.  Having  now  read  through  the  contract,  whether^  it  be  s 
contract  of  loan,  or  whether  it  be  a  contract  of  partnership,  we  find 
that  there  is  nothing  whatever  to  limit  the  duration  of  the  loan 
nothing  whatev(ir*tp  express  the  duration  of  the  partnership 
Now  according  to  the  general  law  in  such  cases,  no  term  bein^ 
expressed,  either  side  would  be  at  liberty,  if  it  was  a  loan  by  pay- 
ment, if  it  was  a  partnership  by  notice  of  dissolution,  to  put  an  euc 
to  this  engagement.  And  those  arguments  which  are  adduced  U 
your  Lordships  by  Mr.  Cotton  to  satisfy  us,  and  which  seem  U 
have  satisfied  the  C!ourts  below,  that  such  could  not  be  the  con 
struction  of  the  agreement — because,  if  it  were  a  temporary  arrange 
ment,  the  money  might  be  called  back  the  next  day,  or  the  partner 
ship  might  be  broken  up  the  next  day — these  arguments  reallj 
seem  to  me  to  have  no  bearing  upon  the  case  whatever,  because 
all  parties  entering  into  a  contract  of  partnership  (the  case  is  on( 
which  is  continually  occurring  before  the  Courts)  have,  in  th< 
first  instance,  the  fullest  confidence  in  each  other,  and  consequentlj 
many  things  are  often  unprovided  for,  which,  on  more  matun 
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reflection,  and,  perhaps,  on  the  advice  of  a  professional  man,  would    H.  L.  (E.) 
otherwise  have  been  provided  for  in  the  contract.    Frequently  in        1876 
very  large  concemSi  I  believe  I  may  say  in  some  of  the  very       sykbs 
largest  concerns  in  the  city  of  London,  partnerships  have  been      g^^'^^ 

entered  into  without  any  instrument  whatever,  and  have  gone  on        

for  years  and  years,  although  they  might  have  been  determined 
after  the  first  year  of  the  partnership,  because  there  was  no  fixed 
period  to  which  it  was  limited. 

Now  the  present  case  cannot  be  compared  to  the  case  of  an 
engagement  for  a  particular  adventure,  whether  an  adventure  for 
trading  in  cotton,  or  for  trading  in  iron,  or  the  like.  Such  an  ad- 
venture  is  concluded  after  a  certain  time  in  the  nature  of  things — 
it  is  wound  up»  and  the  profits  are  ascertained.  But  with  regard  to 
the  concern  we  are  discussing — the  management  of  a  music  hall — 
there  is  no  such  natural  period  for  its  termination.  The  partner- 
ship holds  leasehold  premises  for  a  long  period — thirty*five  years, 
but  it  is  agreed  by  Mr.  Cotton  that  the  Plaintiff  had  no  means  of 
compelling  the  Defendant  to  carry  on  the  business  for  thirty-five 
years,  or  any  other  period  of  time.  If  that  had  been  possible,  he 
might,  on  the  same  principle,  supposing  the  partnership  had 
owned  a  fee  simple,  have  obliged  him,  and  those  who  came  after 
him,  to  carry  it  on  for  ever.  Of  course  notliing  of  the  kind  could 
be  done — no  person  could  contemplate  anything  so  unreasonable. 
The  fact  of  the  contracting  parties  having  omitted  to  specify  any 
time  for  the  duration  of  the  partnership  would  oYily  have  this  one 
resnlt^the  partnership  would  go  on  probably  for  a  certain  length 
of  time,  but  not  perhaps  so  long  as  if  the  parties  had  thought  of 
stipulating  a  time, — which  they  have  not  done  in  the  present  case. 
However,  it  has  gone  on  for  these  three  or  four  years.  Now  the 
time  has  come  when  the  parties  can  no  longer  agree,  and  it  is 
necessary  to  put  an  end  to  it ;  and  the  defect  of  the  decrees  which 
we  have  before  us — the  decree  of  the  Vice-Chancellor  and  the  de- 
cree of  the  Lords  Justices  (I  say  it  with  the  very  greatest  respect 
for  those  authorities) — is,  that  they  indicate  no  term  whatever  to 
the  arrangement,  whether  it  be  loan  or  partnership. 

And»  what  I  venture  to  say  is  a  very  unusual^and  extraordinary 
decree  is  granted,  for  it  orders  certain  accounts  between  the 
parties  to  ascertain  the  profits  and  loss,  without  saying  anything 
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as  to  what  is  to  be  done  for  the  future,  without  terminating  th 
contract  between  the  parties.  I  remember  in  old  times  it  wa 
held  by  Sir  Jcim  Leach  that  a  bill  was  demurrable  which  praye 
for  accounts  of  a  partnership,  without  praying  for  a  dissolution  c 
it.  That  has  been  modified  in  some  recent  cases,  but  the  prii 
ciple  was,  that  when  a  partnership  deed  not  specifying  a  term 
brought  before  the  Court, — unless  there  were  some  very  unusual  cii 
cumstance  in  the  case,  or  some  unusual  contracts  had  been  entere 
into, — in  the  ordinary  state  of  partnership  a£GBtirs  the  aceoun 
should  be  wound  up  and  the  transaction  settled  once  for  all.  1 
winding  up  a  transaction  of  this  kind  with  regard  to  ascertainin 
profits,  I  apprehend  that,  whidieyer  way  the  decision  had  goo 
it  would  have  been  necessary  to  do  that  which  my  noble  an 
learned  friend  on  the  woolsack  has  indicated ;  because  when  yc 
come  to  terminate  a  matter  of  this  kind,  the  case  is  different  froi 
what  has  been  going  on  during  previous  years.  During  previoi 
years  the  person  who  was  entitled  to  a  one-eighth  share  has  bee 
content,  and  must  perforce  have  been  content,  to  take  the  profi 
as  settled  by  those  who  are  engaged  in  carrying  on  the  business 
the  partnership,  whether  that  amount  would  really  prove  to  I 
the  full  amount  of  the  profits  or  not,  the  profits  in  each  year  d 
pending,  of  course,  upon  the  stocktaking  and  the  value  of  tl 
stock  taken  in  each  year.  But  when  you  wish  to  bring  the  matt 
to  a  termination,  there  is  no  reason  why  the  person  wishing 
have  his  share  of  the  profits  should  be  content  with  taking  tl 
amount  of  profits  in  that  way,  as  it  may  have  been  declared  I 
the  managing  partner  for  himself  and  the  others  who  have  be< 
engaged  with  him  in  the  partnership.  The  Plaintiff  says :  ^'  I  wai 
now  to  have  the  whole  thing  wound  up,  and  to  ascertain  what  \ 
this  moment  is  the  total  amount  of  the  profits  made  by  this  coi 
cem  since  I  became  engaged  with  you  in  it"  In  order  to  do  thi 
whichever  view  is  taken,  whether  it  was  a  loan  to  be  compensate 
by  a  one-eighth  share  of  the  profits,  or  a  partnership,  the  profits 
which  were  to  be  divided,  in  either  case  the  valuation  proposed 
necessary. 

I  think,  my  Lords,  that  the  valuation  proposed  is  all  that  nnd 
the  circumstances  of  this  case  the  Plaintiff  is  entitled  to  ask. 
do  not  think  he  is  entitled,  under  the  engagement  he  has  enten 
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into,  to  ask  for  a  sale  of  the  oonceriiy  regard  being  had  to  the    ^*  ^-  (^> 
amoant  of  his  interest  in  it  and  to  the  nature  and  character  of  that        ^^^ 
ooneern,  which  of  course  the  Court  of  Chancery  is  alWayft  bound  to       syebs 
look  to»  and  the  injury  that  might  result  from  having  a  sale  of  a      gyig^ 
business  of  such  a  description  as  this  is.    Under  these  circum- 
stances  it  is  quite  competent  for  the  Court  to  direct  such  a  course 
of  proceeding  as  has  been  sketched  out  by  my  noble  and  learned 
friend  in  the  decree  which  is  proposed  now  to  be  made  by  your  Lord- 
ships ;  and  I  concur  in  that  decree^  both  in  the  shape  in  which  it  is 
drawn  up,  and  in  the  principles  which  my  noble  and  learned  friend 
on  the  woolsack  haa  enunciated  as  the  grounds  of  his  decision. 

LobdO'Haoak: — 

My  Lords,  I  concur  entirely  in  the  conclusion  at  which  my 
iKjble  and  learned  friends  have  arrived^  and  I  do  not  propose  to 
occupy  your  Lordships'  time  unnecessarily  by  going  oyei*  the 
reasons  which  seem  to  me  to  justify  that  conclusion.  I  wiU,  how- 
ever, say  that  I  had  in  the  course  of  the  argument  considerable 
doubt,  for  a  time,  whether,  on  the  grounds  of  the  indefiniteness  of 
the  agreement  in  this  case,  and  of  some  indications  of  mutual 
mistake  between  the  parties  to  it,  which  were  forcibly  pressed  on 
our  attention  by  Mr.  Pearson,  it  is  properly  the  subject  of  interven- 
tion by  a  Court  of  Equity.  But  I  agree  with  my  noble  and  learned 
friend  who  last  addressed  your  Lordships  that  it  behoves  us,  if 
possible,  to  deal  with  the  matter  effectively,  and  prevent  the  neces- 
sity of  farther  litigation.  I  think  the  reasons  suggested  by  Mr. 
CoUon  warrant  us  in  doing  so ;  and,  construing  the  document  ac- 
cording to  the  fair  interpretation  of  its  terms  and  with  reference 
to  the  circumstances  on  which  it  originated,  but  not  with  reference 
to  mere  parol  statements,  which,  though  much  urged  in  argument, 
cannot  legitimately  help  us  to  understand  it,  I  am  of  opinion  the 
solution  of  the  difficulties  proposed  by  my  noble  and  learned 
friend  the  Lord  Chancellor,  may  be  properly  accepted  by  your 
Lordships.  I  do  not  say  that,  to  my  mind,  that  solution  is 
entirely  satisfSactory,  and  I  cannot  fail  to  adopt  it  with  some  hesi- 
tation when  I  find  it  in  conflict  with  the  judgments  of  the  learned 
Judges  of  the  Courts  below,  which,  however,  are  also  materially 
in  conflict  with  each  other. 
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The  agreement^  drafted  by  an  unskilled  hand  and  marked  b] 
much  obscurity,  may  be  dififerently  regarded  by  different  mindf! 
and  whether  it  imports  a  partnership,  or  a  loan,  or  some  tertim 
quid  partaking  of  the  character  of  both,  as  seems  to  have  been  in 
dicated  in  one  of  the  judgments,  we  can  scarcely,  perhaps,  deter 
mine  with  perfect  clearness.  But  having  regard  to  the  expres 
undertaking  "  to  execute  a  deed  of  co-partnership,"  it  seems  reasor 
able  to  hold,  with  the  yice-Ghancellor,  that  the  Plaintiff  and  th 
Defendant  Syers  were  constituted  partners,  at  least  as  betwee 
themselves,  although  their  subsequent  reference  to  the  Act  of  tb 
28  &  29  Yict.  c.  86,  shews  that  they  meant  their  partnership  tok 
peculiar  in  its  nature  and  limited  in  its  extent.  And  if  they  wei 
partners,  their  relations  as  such,  not  binding  them  to  each  oth( 
for  any  definite  period,  may  fairly  be  taken  to  have  been  dissolnbl 
at  will,  and  to  have  been  effectually  dissolved,  as  has  been  sbew 
already  by  my  noble  and  learned  friends.  In  whatever  light  tl 
transaction  may  be  regarded,  as  constituting  partnership  or  loan  ( 
a  special  kind,  I  concur  with  them  in  rejecting  as  unreasonable 
construction  which  would  give,  in  consideration  of  the  sum  ac 
vanced,  an  interest  in  a  business,  such  as  we  are  dealing  witb,  < 
indefinite  duration,  incapable  of  being  terminated  at  anyascertaii 
able  period,  and  di£5cult,  if  not  impossible,  to  be  maintained 
the  various  probable  contingencies  which  have  been  pointed  at  i 
the  progress  of  the  discussion. 

On  the  whole,  I  repeat  that  I  think  the  proposed  solution  of  t1 
difficulties  of  the  case  is  the  most  acceptable,  as  being  most  in  a 
cordance  with  the  language  of  the  parties,  and  best  calculated  to  < 
justice  to  both ;  and  I  concur  in  the  suggestions  of  my  noble  ai 
learned  friend  on  the  woolsack,  as  well  with  reference  to  the  for 
of  the  decree  as  to  the  costs  of  the  proceedings* 


The  following  Order  was  afterwards  entered  on  the  Journals : 

That  the  Order  of  the  Lords  Justices  of  the  7th  of  Ma 
1875,  be  reversed ;  and  it  is  hereby  declared,  th 
under  the  terms  of  the  letter  of  the  8th  of  Jun 
1869,  the  Bespondent  Daniel  Backhouse  8ye 
became  entitled,  as  a  partner  with  the  Appellar 
to  one-eighth  share  of  the  Oxford  Mum  EaU  an 
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Tavern,  in  the  pleadings  mentioned,  and  of  the    H.  L.(E.) 
profits  thereof,  and  that  the  partnership  between        187g 
them  was  dissolved  at  and  from  the  2l8t  of  Febru-       syebs 
ary,  1873  (the  time  of  filing  the  answer  of  the       gy'gg 
Appellant),  and  that  the  sum  of  £250  mentioned       — 
in  the  said  letter  is  to  be  taken  as  capital  brought 
by  the  said  Eespondent  Daniel  Backhouse  Syers 
into  the  partnership ;  and  it  is  farther  Ordered  and 
Directed, — 

1^  That  an  account  be  taken  of  the  receipts  and 
payments  of  and  respecting  the  said  music 
hall  and  tavern,  and  of  the  gains  and  profits 
thereof  exhibited  by  the  account  so  to  be 
taken,  from  the  8th  of  June,  1869,  down  to 
the  2l8t  of  February,  1873,  and  of  what  is 
coming  to  the  Bespondent  Danid  Backhouse 
Syers  for  and  in  respect  of  his  one-eighth 
part  thereof,  having  regard  to  what  he  haa 
already  received  on  account. 

2®.  That  an  inquiry  be  made  what  sum  would,  oxh 
the  21st  of  February,  1873,  have  represented! 
the  Eespondent  Daniel  Backhouse  Syers*  one- 
eighth  share  in  the  value  of  the  said  music 
hall  and  tavern  if  it  had  been  then  sold 
as  a  going  concern,  after  deductiDg  all 
charges  thereon,  and  all  liabilities  of  the- 
business. 

3^  That  on  payment  by  the  Appellant  to  the- 
Bespondent  Danid  Backhouse  Syers,  withia 
a  time  to  be  fixed  by  the  Judge  in  Chambers,, 
of  the  sum  coming  to  him  under  the  heada 
Nob.  1^  and  2^,  together  with  interest  at 
5  per  cent,  per  annum  from  the  21st  of 
February,  1873,  till  payment  on  the  sum 
coming  to  him  under  head  No.  2^,  no  farther 
accounts  be  taken. 

4^  That  the  Appellant  do  pay  the  costs  up  to 
Vou  I.  3  0 
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and  inclading  the  hearing  before  the  Yi 
Chancellor;  the  costs  of  the  accounts  to 
in  the  discretion  of  the  Jadge  in  Chambei 
5^  If  the  payments  specified  in  No.  S""  are 
made  by  the  Appellant,  that  the  said  mi 
hall  and  tavern  be  sold  as  a  going  cona 
and  that  a  division  of  the  assets  of 
partnership  be  made  in  the  usual  way,  v 
liberty  to  apply  in  Chambers  as  to  the  m 
of  carrying  this  direction  into  effect : 

And  Ordered,  that  the  Appellant  do  pay  or  cans 
be  paid  to  the  Respondent  Edward  Louis  Para 
the  costs  incurred  by  him  in  respect  of  the  app 
the  amount  thereof  to  be  certified  by  the  Cler 
the  Parliaments:  and  that  the  cause  be  remii 
to  the  Chancery  Division  to  do  therein  as  8 
be  just,  and  consistent  with  this  declaration,  tl 
directions,  and  this  judgment. 

Lardi'  Jwmal,  29th  February,  187< 

Solicitor  for  the  Appellant :  W.  Millman. 
Solicitors  for  the  Respondent :  Barton  &  Pearman. 
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JOHN   NANSON  and  JOHN  DIXON,  Ex-)  ^  h.l.(E.) 
«.™^,.-,                                                        r  Appellants  ;        ,  „  _ 

EOUTOBfi j  '  1876; 


AKD  IfarrA  2. 

WILLIAM  BONNALLIE  GORDON  .     .     .     Respondent. 

Bankruptcy — Proof  hy  Partner  against  Partnership, 

It  is  the  settled  rale  in  iMnkraptcy  thftt  a  partner  cannot  prove,  under  a 
joint  commission  against  his  firm,  in  oompetitiQn  with  the  creditors  of  the 
finn* 

And  this  rule  applies  in  a  case  where  the  partner  had  died  before  the 
l)ankraptcy,  his  share  had  heen  taken  by  the  other  partners  under  the 
proTistoDs  of  the  partnership  deed,  and  the  money  due  in  respect  of  it  had 
not  been  paid  to  his  executors  at  the  time  of  the  bankruptcy. 

UN  the  24th  of  November,  1874,  the  Lords  Justices,  sitting  as 
the  Court  of  Appeal  in  Bankruptcy,  reversed  an  order  previously 
made,  on  the  27th  of  July,  1874,  by  the  Chief  Judge  in  Bank- 
ruptcy, which  had  allowed  the  present  Appellants  to  prove  as 
creditors  under  a  liquidation  of  the  estate  of  Peter  James  DioDon, 
John  Dixon,  and  Joseph  Forsler  (1). 

In  the  year  1858  Peter  Dixon,  Peter  James  Dixon,  Robert  Siordy 
Dixon,  John  Dixon,  and  Joseph  Forder  carried  on  business  at 
Manchester  and  Carlide  in  co-partnership  as  cotton  spinners, 
under  the  style  of  Peter  Dixon  it  Sons. 

By  the  co-partnership  deed  twenty  shares  of  the  business 
belonged  to  Peter  Dixon.  Upon  the  1st  of  July  in  each  year  a 
general  account  was  to  be  taken  of  the  assets  of  the  firm,  and 
the  valuation  then  made  was  to  be  written  into  two  books,  to  be 
signed  by  each  partner  and  to  be  binding  on  all.  The  32nd 
article  provided :  '^  That  in  case  any  partner  shall  retire  from  the 
firm  under  the  provision  hereinbefore  contained,  or  shall  depart 
this  life  without  having  made  a  valid  bequest  of  his  shares  in  the 
firm,  the  shares  of  such  retiring  or  deceased  partner  shall  be 
taken  by  the  continuing  or  surviving  partners  at  their  value, 

(1)  In  re  Diatony  Ex  parte  Gordon,  Law  Hep.  10  Gh.  Ap.  160. 
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H.  L.  (£.)    according  to  the  stock-taking  of  the  Ist  of  July  immediately  | 
1S76       ceding  snch  retirement  or  death,  ^ith  interest  at  £5  per  cent. 
Nanbon      annum  on  the  amount  of  such  yalue,  in  Ueu  of  profits,  from  gi 
Ist  day  of  July  up  to  and  inclusive  of  the  day  of  such  retirem 
or  death." 

The  33rd  article  declared  that  the  amount  due  to  such  letii 
or  deceased  partner,  after  deducting  all  sums  received  by  1 
since  the  previous  1st  of  July,  and  also  all  moneys  (if  any) 
by  him  to  the  firm,  should  be  paid  by  the  continuing  partner 
him,  or  to  his  executors,  by  fourteen  equal  annual  instalments,  \ 
interest  on  each  at  £5  per  cent  per  annum.  But  the  oontiai] 
partners  were  to  be  entitled  to  pay  o£f  *'  the  balance  for  the  t 
I  being  due  to  the  retiring  partner,  or  the  executors  of  a  decei 

partner,"  on  giving  twelve  months  notice. 

The  35th  article  enabled  any  partner,  in  his  lifetime,  witi 
any  consent  of  the  others,  to  transfer  all  or  any  of  his  share 
one  or  more  of  his  sons  or  brothers. 

The  36th  article  provided  that  if  any  partners  retired,  or  d 
and  the  continuing  partners  refused  to  take  his  share  as  bef 
'  mentioned,  the  capital  should  be  sold  or  converted  into  mo 

^  immediately. 

1  Peter  Dixon  died  on  the  28th  of  April,  1866  (having  previoi 

fi  appointed  the  present  Appellants  his  executors),  but  the  busi: 

was  continued  by  the  other  partners  until  the  1st  of  July,  U 
The  value  of  his  shares  was  calculated  at  the  stock-taking 
the  1st  of  July,  1866,  and  was  ascertained  to  amount 
£33,262  178.  Ad.  His  affairs  became  the  subject  of  an  admi 
tration  suit  in  the  Court  of  Chancery. 

Bdbert  Stcrdy  Dixon  retired  from  the  firm  on  the  Ist  of  J 
1868. 

On  the  11th  of  July,  1872,  the  remaining  partners — 1 
James  Dixon,  John  Dixon,  and  Joseph  Forster — ^presented  a  peti 
for  liquidation  under  the  Bankruptcy  Ad,  1869 ;  and  at  a  mee 
of  creditors,  Mr.  BonnaUie  Gordon,  banker,  of  Carlisle,  was 
pointed  trustee  under  the  liquidation. 

Mr.  Nanson  and  the  other  executor  of  Peter  Dixon  present 
petition  praying  to  be  allowed  to  prove  against  the  assets  of 
firm  for  the  sum  of  £36,000,  principal  and  interest,  as  due  to 
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testator's  estate.    At  first  the  trustee  assented,  but  on  the  23rd  of    H.  L.  (K.) 
Jane,  1874,  made  an  application  to  the  County  Court  of  Cumber'  -    1S76 
kndj  sitting  at  Carlisle^  to  expunge  this  proo^  and  it  was  ordered     kanIon 
to  be  expunged*    Upon  appeal  to  the  Chief  Judge  in  Bankruptcy, 
this  order  was  reyersed.    On  appeal  to  the  Lords  Justices  the 
aider  of  the  County  Court  Judge  was  restored  (1).    This  appeal 
was  then  brought^  and  the  proof  was  directed  to  be  expunged. 

Mr.  As  G.  Marten,  Q.C.,  and  Mr.  F.  Eoare  C6U,  for  the  Ap- 
pellants : — 

This  case  does  not  fall  within  that  rule  of  the  bankrupt  law 
which  forbids  one  member  of  a  partnership  to  proTe  against  the 
partnership  his  own  particular  claims  in  competition  with  the 
claims  of  the  general  creditors.  In  the  first  place  this  is  not  an 
ordinary  partnership  debt;  it  did  not  arise  in  the  course  of  the 
trading;  it  is  a  debt  created  under  the  special  provisions  of  a 
deed,  and,  on  examination  of  the  terms  of  that  deed,  appears  to 
be  a  claim  in  respect  of  a  purchase  made  by  the  partnership  of 
the  deceased's  share  in  the  assets  and  the  profits. 

In  the  next  places  if  a  different  construction  should  be  put 
upon  the  transaction,  it  is  submitted  that  the  rule  which  may 
apply  to  a  partner,  should  he  attempt  to  prove  his  particular 
«]aim  against  the  general  partnership,  cannot  apply  when  his  exe- 
cQtois,  who,  as  such,  are  not  and  cannot  be  partners,  claim  to 
prove  in  respect  of  his  general  assets.  In  JESb  parte\We$teoU  (2) 
«Qch  a  proof  was  allowed;  and  though  it  might  be  said  that  the 
proof  there  allowed  was  in  respect  of  a  devastavit^  still  that  shews 
that  the  Court  recognised  the  distinction  which  might  exist  be- 
tween the  case  of  executors,  who  had  a  duty  to  perform  to  others^ 
and  that  of  the  man  himself,  who  was  merely  attempting  to  enforce 
his  own  daims,  which  might  be  rightfully  affected  by  his  own 
personal  liabilities.  Taking  the  general  principle  to  be  that,  in 
i^espect  of  dealings  between  two  partners,  proof  of  the  claim  of  one 
on  the  other  could  not  be  admitted  while  the  general  partnership 
debts  remained  unsatisfied,  that  would  not  affect  this  case,  for  here 
there  was  no  dealing  of  that  sort,  but  the  claim  arose  after  the 
partnership  bad  been  terminated  by  the  death  of  Peter  DioBon^  and 

(1)  Law  Bep.  10  Ch.  Ap.  160, 161,  n.  (2)  Law  Rep.  9  Ch.  Ap.  626. 
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H.  L.  (E.)  was  a  claim  made  by  third  persons  in  respect  of  a  sale  of  part  oi 
1876  property.  JEx  parte  Harffreavee  (1),  therefore,  did  not  apply 
NAiBoir  there  the  two  partnerships  and  their  mntnal  debts  and  ere 
OoKDON.  ^^^  running  on  together.  The  articles  of  the  partnership  c 
—  here  were  almost  identical  with  those  in  Vy9e  y.  Forier  (2),  w] 
this  Honse  declared  to  constitute  a  contract  for  the  sale  of 
testator's  share  to  his  partners ;  and,  that  being  so,  the  transac 
could  not  be  treated  as  a  mere  debt,  inter  se,  of  the  part 
themselves,  but  was  a  substantive  debt,  haying  no  relation  to 
partnership  character  of  the  creditor,  but  was  a  debt  due  to 
executors  as  on  a  sale  by  them  of  part  of  the  property  of  t 
testator.  A  dormant  partner,  who  had  dissolved  partnership 
had  afterwards  obtained  a  cognoyit  from  his  late  partner  for  i 
was  due  to  him  on  the  balance  of  accounts,  has  been  held  ent 
to  prove  the  amount  of  his  claim,  though  some  of  the  partnei 
debts  were  unpaid :  Mk  parte  Chazebrook  (8).  In  Ex  parte 
ter  (4)  the  claim  was  in  respect  of  money  which  Chdwin 
himself  advanced  to  the  firm,  and  which  he,  as  one  of  the  part 
employed  while  he  was  aliye  and  acting  in  the  business  of 
firm,  and  after  his  death  things  went  on  as  before,  and  the  i 
of  Oodivin  had  been  used  to  the  last  by  the  firm,  and  used 
the  consent  of  his  executors,  so  that  his  estate  itself  continue 
the  partnership  and  formed  part  of  the  partnership  asseta  ] 
Eldon,  in  his  judgment,  expressly  referred  to  that  fact  (fi 
strongly  affecting  the  case.  That  was  not  so  here.  In  the 
of  Moore  (6)  proof  by  one  partner  against  the  estate  of  the  c 
was  refused,  but  there  the  party  claiming  was  really  in 
position  of  a  surety  who  had  not  discharged  his  liability  as  f 
and  his  undertaking  to  indemnify  the  joint  estate  was  held  m 
be  sufficient  The  indemnity  was  treated  by  Lcnxl  Mdan  as  g 
consequence.  These  two  cases  were  therefore  not  applicable  1 
for  here  the  debt  arose  after  the  death  of  the  testator. 

The  two  cases  of  Ek  parte  OoUinge  (7)  and  Ex  parte  Toppir^^ 
shewed  that  the  application  of  the  rule  of  bankruptcy  relie 

(1)  1  Cox,  44a  (5)  2  Gly.  &  J.  239. 

(2)  Law  Rep.  7  H.  L.  318.  (6)  Ibid  166. 

(3)  2  D.  &  Ch.  186.  (7)  4  De  G.  J.  &  S.  533. 

(4)  2  Gly.  &  J.  233.  (8)  Ibid.  661. 
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here  was  one  within  the  discretion  of  the  Court,  and  the  present  H.  L.  (E.) 
was  certainly  a  case  in  which  that  discretion  ought  to  be  exercised  1S7G 
in  favour  of  the  executors.  And  those  cases  could  not  here  be  nansok 
used  in  support  of  this  decree,  for  the  persons  there  concerned 
were  themselyes  the  parties  to  the  original  transactions,  and 
were  not  clothed  with  a  representative  character  entitling  them  to 
claim  in  a  representative  right.  In  the  latter  of  these  cases 
Lord  Weslbury  mentioned  (1)  the  case  where  '*  the  debt  sought 
to  be  proved  by  the  partner  against  his  co-partner  is  a  debt 
arising  from  an  und&puted  contract  apart  from  the  co-partnership, 
and  which  was  in  existence  at  the  time  of  the  adjudication  in 
bankruptcy/'  as  one  where  the  rule  might  properly  be  relaxed. 
This  is  surely  a  case  falling  exactly  within  that  description.  In 
Ex  parte  Edmonds  (2),  which  resembled  this  case,  the  executors 
of  the  deceased  partner  were  held  entitled  to  prove  pari  poiiu 
with  the  other  (creditors,  and  to  receive  dividends  on  an  unpaid 
balance  of  their  testator's  money,  though  it  had  not  been  with- 
drawn '^from  the  partnership,  but  simply  allowed  to  remain  there, 
being  secured  only  by  a  bond  given  to  the  executors  by  the 
surviving  partners. 

There  was  here  no  continuing  joint  estate  of  the  original  firm 
of  which  Peter  Dixon  had  been  a  member,  there  was  only  the  joint 
estate  of  the  new  firm,  of  which  the  executors  were  creditors  as  for 
property  sold.  The  ex^utors  here  could  in  no  way  be  treated  as 
having  anything  to  do  With  the  firm  itself,  except  merely  as  being 
its  creditors.  In  Ea  parte  St.  Barbe  (3),  where  there  were  two 
partners  who  were  engaged,  individually,  in  other  concerns,  it  was 
held  that  as  these  other  concerns  were  distinct  from  each  other, 
there  might  be  a  proof  by  one  on  the  bankruptcy  of  the  other,  the 
rule  in  bankruptcy  applying  only  where  the  two  businesses  were 
but  branches  of  one  joint  concern.  So  that  there  were  several 
exceptions  to  the  rule  now  asserted,  exceptions  rendered  necessary 
by  peculiar  circumstances.  Such  circumstances  existed  here. 
The  present  case  fell  within  the  principle  of  these  exceptions,  and 
the  joint  creditors  could  not  suffer  from  the  claim  now  made,  for 
the  more  the  estate  of  Feter  Dixon  was  increased  the  greater 

(1)  4  De  Q.  J*  &  a  at  p.  667.  (2)  4  De  G.  P.  &  J.  488. 

(3)  11  Yes.  413. 
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would  be  the  amount  which  they  could  obtain  from  it,  as  the 
estate  of  one  liable  to  the  debts  of  the  joint  partnership. 

Mr.  De  Gex,  Q.C.,  and  Mr,  Davey,  Q.C.,  for  the  Respondent  :— 

The  rule  of  bankruptcy  law  is  clear,  and  this  case  affords  n( 
ground  for  exception  to  it.  The  cases  of  Ex  parte  SiUitoe  (1)  ani 
and  Ex  parte  Carter  (2)  state  the  principle  distinctly.  In  the  firs 
of  these  cases  Lord  Eldan  thus  expressed  himself  (3) :  *^  The  rule  i 
that  a  partner  in  a  firm  against  which  a  commission  of  bankruptc 
issues,  shall  not  prove  in  competition  with  the  creditors  of  th 
firm,  who  are  in  fact  his  own  creditors,  and  shall  not  take  part  ( 
the  fund  to  the  prejudice  of  those  who  are  not  only  creditors  < 
the  partnership  but  of  himself."  His  Lordship  admitted  tbi 
there  might  be  an  exception  to  the  rule,  and  mentioned  thei 
the  case  of  Ex  parte  Kendal  (4),  where  he  said  the  partner  became 
creditor  in  respect  of  the  fraudulent  conversion  of  his  separa 
estate  to  the  use  of  the  partnership.  There  was  nothing  of  tbi 
kind  here.  And  referring  to  St.  Barbe  (5),  it  was  shewn  that 
make,  in  any  case  of  that  sort,  proof  under  a  joint  commissi( 
admissible,  the  two  trades  must  be  really  and  entirely  distin 
from  each  other.  Here  there  was  but  one  firm,  not  two  distin 
firms,  and  the  funds  of  the  deceased  remained  in  his  firm  in  pi 
cisely  the  same  manner  as  they  had  stood  there  before  his  deal 
Under  circumstances  such  as  exist  here  the  proof  cannot  be  a 
mitted :  Ex  parte  Adams  (6).  The  rule  now  contended  for  yi 
clearly  stated  in  Ex  parte  EUis  (7),  and  was  acted  upon  by  tl 
Lords  Justices  recently  in  Ex  parte  Ban  (8). 

It  made  no  difference  that  the  joint  creditors  might  ultimate 
come  upon  the  individual  estate  of  Peter  Dixon  if  this  claim  shoo 
be  allowed.  It  is  the  settled  rule  of  bankruptcy  that  the  fund  1 
payment  of  the  joint  creditors  must  not  be  affected  by  conti 


(1)  1  01.  &  J.  374. 

(2)  2  Gl.  &  J.  233. 

(3)  1  GL  &  J.  382. 

(4)  Referred  to  in  JB!k  jparU  SiUi" 
toe,  1  GL  &  J.,  at  p.  382,  as  reported 
in  1  Rose,  71.  This  reference  must 
be  a  mistake.  The  case  was  probably 
Lodge  and  FendaJ,  1  Yes.  Jun.  1G6, 167, 


to  which  Lord  Eldon  correctly  refer 
in  Ex  parte  Harris,  2  Yes.  &  R 
p.  218,  and  Ex  parte  Tonffe^  3  Yes 
B.  34. 

(5)  11  Yes.  414. 

(6;  1  Rose,  305. 

(7)  2  GL  &  J.  312. 

(8)  36  L.  J.  (N.a.)  (Bankcy.)  39 
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gencies.  And  here  there  can  be  no  doubt  that  there  would  not  be,    H.  L  (E.) 
in  facty  any  thing  of  which  they  could  avail  themselves  if  this       1876 
proof  should  be  allowed.    lAndley  on  Partnership  (1)  was  also     NANfox 

*^fe™^  ^'  Gob;x>n. 

Mr.  Marten  replied. 

Thb  Lord  Chancellor  (Lord  Cairns) : — 

My  Lords,  it  appears  to  me,  that  the  question  which  is  sub- 
mitted to  your  Lordships  on  appeal  in  this  case  is  entirely  covered 
by  authority — by  authority  which  has  ranged  over  a  great  number 
of  jean,  and  has,  indeed,  become  a  leading  principle  in  the  admi- 
Distration  of  the  law  of  bankruptcy.  The  statement  of  the  general 
principle  may  be  taken  from  a  number  of  cases;  but  I  may 
conveniently  refer  to  the  enunciation  of  it  by  Lord  Eldan  in 
the  case  of  Ex  parte  SillUoe  (2) :  *'  A  partner  in  a  firm  against 
which  a  commission  of  bankruptcy  issues  shall  not  prove  in 
competition  with  the  creditors  of  the  firm  who  are  in  fact  his 
own  creditors,  and  shall  not  take  part  of  the  fand  to  the  pre- 
judice of  those  who  are  not  only  creditors  of  the  partnership  but 
of  himself/' 

My  Lords,  what  are  the  facts  of  the  present  case  so  far  as  they 
are  material  ?  There  is  a  gentleman  of  the  name  of  Pder  Dixon, 
in  business  with  certain  other  partners ;  he  dies,  and,  according  to 
tbe  contract  of  partnership,  upon  the  occurrence  of  the  death  of  a 
partner,  his  share  in  the  assets  is  to  be  taken  as  it  stood  in  the 
books  of  the  concern  on  the  1st  of  the  previous  July;  it  is  to  be 
paid  out  by  instalments  ranging,  I  think,  over  fourteen  years,  and 
the  surviving  partners  are  to  continue  the  business,  paying  out  his 
capital  in  that  way.  Accordingly,  the  share  of  this  partner  was 
taken  as  it  stood  in  the  books  of  the  concern,  and  it  feU  to  be  paid 
out  by  instalments  as  had  been  agreed  upon.  Before  it  was  paid 
out  the  surviving  and  continuing  partners  became  bankrupt.  This 
tensaction  has  been  called  a  purchase  and  a  sale,  and  has  been 
treated  as  if  it  were  something  altogether  independent  of  the  part- 
nership. My  Lords,  it  is  impossible  to  disguise  the  transaction  by 
applying  to  it  terms  of  that  kind.    It  was  a  mode  by  which,  for 

(1)  3id  Ed.  p.  1227.  C2)  1  Gl  &  J.  374. 
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1S76        the  death  of  a  partner  his  share  in  the  assets  shonld  be  paid  oat 

Nanson      to  him,  in  certain  instalments  of  money,  in  place  of  the  concern 

Go^h      being  broken  up  and  liquidated  by  a  sale,  and  he  was  a  creditor  of 

—        the  continuing  partners  for  the  amount  of  his  interest  in  the  concern 

thus  ascertained. 

My  Lords,  the  continuing  partners,  as  I  have  said,  became  bank- 
rupt. But  before  they  became  bankrupt,  Dixon  himself  died,  and 
his  estate  came  to  be  administered  in  the  Cburt  of  Chancery,  and 
is  now  being  administered  there.  A  large  amount  of  debt  which 
existed  against  the  firm  at  the  time  when  Dixon  died,  is  still  un- 
paid, and  the  creditors  entitled  to  those  debts  have  proved  those 
debts  in  the  administration  in  the  Court  of  Chancery.  Kow, 
these  debts  of  course  have  to  be  paid  by  the  estate  of  Dixon,  but 
they  are  also  debts  in  the  bankruptcy  against  the  continumg 
partners,  and,  there  being  no  joint  estate,  that  is  to  say,  no  joint 
estate  belonging  to  the  firm  as  it  was  originally  constituted,  these 
debts  will  have  to  be  paid  out  of  the  only  estate  in  the  bank- 
ruptcy, namely,  the  joint  estate  of  those  who  were  partners  at  the 
time  of  the  bankruptcy.  Your  Lordships  have  therefore  a  case  ii 
which  the  estate  of  the  deceased  partner,  Dixon,  is  liable  to  pa; 
to  these  creditors  that  I  have  mentioned  the  amount  of  theii 
debts,  and  those  creditors  are  at  the  same  time  entitled  to  come 
upon  the  fund  in  bankruptcy,  to  have  their  debts  paid  out  of  thai 
fund ;  and  just  in  proportion  as  the  estate  of  the  deceased,  Dixon 
will  carry  away  a  portion  of  that  fund  for  the  payment  of  the  debi 
due  to  him,  in  that  proportion  the  fund  which  would  be  availabh 
for  the  payment  of  those  creditors  in  the  bankruptcy  will  b< 
lessened. 

Now,  it  is  said  that  although  it  may  appear  at  first  sigh 
to  be  a  diminution,  by  the  estate  of  Dixon,  of  the  fund  tha 
would  be  paid  to  these  creditors  in  the  bankruptcy,  that  is  t< 
say  would  be  paid  to  those  persons  in  the  bankruptcy  who  an 
besides  creditors  of  himself,  still  in  reality  they  will  benefit  anc 
not  sufler  by  that  arrangement,  because  inasmuch  as  they  an 
the  whole,  or  almost  the  whole,  of  the  creditors  against  his  estat 
the  dividend  will  be  brought  into  his  estate,  and  they  will  hav< 
the  benefit  of  it  there.    My  Lords,  that  is  an  accident.    Then 
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might  have  been  separate  creditors  of  Biaon  to  the 'amount  of    H.L.  (K.) 
handreds  of  thousands  of  pounds^  in  which  case  the  process  that  I        1876 
have  described  in  place  of  being  beneficial  to  his  creditors  who     nakboit 
were  creditors  at  the  time  that  he  was  in  the  business,  would  have 
been  in  the  highest  degree  injurious  to  them.     And  I  think  your 
Lordships  have  not  heard  any  authority  cited  in  which  the  Court 
has  entered  into  an  investigation  of  how  the  general  rule  enun- 
ciated by  Lord  Mdon  in  Ex  parte  SiUUoe  (1)  will  apply  in  a  par- 
ticular case.    Indeed,  in  a  case  which  came  before  the  Lords 
Justices,  Ex  parte  Bass  (2),  it  was  expressly  stated  that  it  was  not 
the  habit  of  the  Court,  and  would  not  be  right  in  the  Court,  tp 
inyestigate  what  might  be  called  the  outcome  of  the  accounts,  in 
order  to  determine,  d  priori^  whether  the  rule  ought  or  ought  not 
to  be  applied. 

Then,  my  Lords,  it  is  contended,  and  this  really  has  been  the 
great  topic  of  argument  before  your  Lordships,  that  although  the 
rule  mentioned  by  Lord  Eldan  in  Ek  parte  SUUtoe  (1),  and  applied 
in  80  many  other  cases,  exists  where  the  person  who  seeks  to  prove 
against  the  estate  in  the  bankruptcy  is  a  living  person,  tbat  rule 
does  not  apply  where  he  has  died,  and  where  it  is  not  himself  but 
his  estate  which  is  coming  and  seeking  to  prove  against  the  esti^te 
in  the  bankruptcy.  If  there  was  no  authority  upon  that  point,  I 
should  have  said  that  it  would  be  in  the  highest  degree  unreason- 
able and  irrational  to  hold  that  if  a  trader  had  retired  from  a 
partnership,  and  that  partnership  became  bankrupt,  he,  the  trader, 
should  not  prove  in  competition  with  creditors  so  long  as  he  lived, 
but  that  the  moment  he  died  his  executors  could  do  what  he  him- 
self could  not  have  done,  and  come  'in  and  prove  in  competition 
with  the  creditors ;  that  is  to  say  that  the  firm  in  which  he  was  a 
partner  having  become  bankrupt  he  would  be  unable,  we  will  say, 
for  on6  month  after  the  bankruptcy,  to  prove  in  competition  with 
the  creditors,  but  if  he  should  die  on  the  last  day  of  the  month, 
that  then  his  executors,  as  soon  as  they  had  proved  his  will,  might 
at  once  come  in  and  do  the  very  thing  that  he  could  not  have 
done.  Could  anything  more  whimsical,  more  capricious,  or  more 
irrational,  be  supposed  ?  If  the  reason  is  that  the  hand  to  pay 
(1)  1  GL  &  J.  374.  (2)  36  L.  J.  (N.S.)  (Bankcy.)  39. 
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should  not  prove  in  competition  with  those  who  are  to  receive, 
then  whether  that  hand  to  pay  is  the  living  hand  of  the  man 
himselfy  or  is  the  deputed  hand  of  his  executors,  is  utterly  imma- 
terial. 

But,  my  Lords,  is  there  any  authority  upon  the  subject?  The 
case  of  Ex  parte  Carter  (1)  is  express  upon  the  point.  Lord  Eldm 
there  admitted  no  distinction  of  this  kind  whatever,  althongh  he 
had  before  him  the  case  of  executors.  He  treated  the  case  of 
executors  exactly  as  if  it  had  been  the  case  of  the  person  to  whom 
they  were  executors.  Is  there  any  authority  produced  in  the 
opposite  direction  ?  There  is  none ;  aud  I  apprehend  that  to 
make  a  distinction  upon  a  ground  so  unsubstantial,  so  unreal,  so 
irrational,  would  be  a  course  which  your  Lordships  would  be  slow 
to  adopt. 

My  Lords,  I  am  bound  to  say  that  I  concur  entirely  with  the 
judgment  delivered  by  the  Lords  Justices,  and  I  submit  to  your 
Lordships  that  this  appeal  should  be  dismissed  with  costs. 


LoBD  Chelmsfobd  : — 

My  Lords,  the  sole  question  to  be  determined  is,  whether  the 
rule  that  a  partner  in  a  firm  against  which  a  commission  of  bank- 
ruptcy issues  shall  not  prove  in  competition  with  the  creditors  of 
the  firm  applies  to  this  case. 

Under  the  will  of  Peter  Dixon  his  executors  allowed  his  share 
in  the  partnership  to  continue  in  the  business,  and  the  amount  of 
it  became  a  debt  due  to  his  estate  from  the  continuing  partners, 
as  said  by  Lord  Eldon  in  Ex  parte  Carter  (2).  At  the  time  of  the 
petition  for  liquidation  being  presented  by  the  continuing  partners, 
there  were  unpaid  debts  to  the  amount  of  £27,000,  which  were 
contracted  by  the  firm  while  Peter  Dixon  was  a  member  of  it,  and 
consequently  for  which  his  estate  was  liable.  The  debt  claimed 
of  the  executors  was  in  fact  incurred  by  the  continuing  partners 
under  the  terms  of  the  partnership  deed,  which  provides  that  in 
case  any  partner  should  die  without  having  made  a  valid  bequest 
of  his  share,  the  share  of  such  deceased  partner  should  be  taken 


(1)  2  Gl.  &  J.  233. 


(2)  2  Gl.  &  J.  233. 
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at  its  yalne,  and  the  amount  fonnd  due  should  be  paid  in  a  certain    h.  l.  (B.) 
manner.  1876 

If  there  had  been  no  actual  bequest  of  Peter  Dmm's  share  in     Sanson 
the  partnership,  the  yaloe  of  it  would  have  gone  to  his  executors  as     ^• 
a  debt  from  the  continuing  partners  to  his  estate.    And  the  actual       - — 
bequest  does  not  varVy  but  confirms  the  relation  between  the 
parties.    The  position  of  the  executors  in  their  representative 
capacity  is  exactly  similar  to  that  of  their  testator.    They  are 
liable  in  respect  of  the  estate  to  the  creditors  for  debts  incurred 
by  the  firm  while  Peter  DisBon  was  a  partner,  and  they  are  creditors 
of  the  firm  in  respect  of  the  debt  due  to  their  testator  for  his  share 
in  the  partnership.    Therefore  there  can  be  no  difference  between 
the  case  of  the  partner  himself  and  of  his  executors.    They  are 
equally  within  the  range  of  the  principle  that  a  man  shall  not 
come  into  competition  with  his  own  creditors. 

This  conclusion  seems  to  me  to  be  supported  by  those  authorities 
which  are  directly  applicable  to  the  circumstances  of  the  present 
case,  and  is  not  to  be  shaken  by  cases  on  the  other  side  which 
were  decided  upon  the  ground  of  not  being  at  all  within  the  rule, 
as  in  Ex  parte  WestcoU  (1) ;  or  of  being  exceptions  to  it,  as  in  Ex 
parte  Kendal,  mentioned  by  Lord  Chancellor  Eldan  in  Ex  parte 
SmUoe  (2). 

Under  these  circumstances,  my  Lords,  I  agree  with  my  noble 
and  learned  friend,  that  the  order  appealed  from  ought  to  be 
affirmed. 

LoBD  Hatheblet  : — 

My  Lords,  I  entirely  concur  in  the  conclusion  at  which  my 
noble  and  learned  friends  have  arrived  in  this  case.  It  appears  to 
me  that  to  decide  otherwise  than  as  the  Lords  Justices  did,  when 
the  case  was  before  them,  would  be  to  overthrow  a  rule  which 
seems  to  have  been  settled  at  least  some  eighty  years  ago,  and  to 
have  been  acted  upon  ever  since  with  certain  exceptions,  which  I 
agree  with  the  learned  counsel  in  tsaying,  onlytend  to  confirm  the 
established  rule. 

(1)  Law  Rep.  9  Ch.  Ap.  626. 
(2)  1  61.  ft  J.  882.    See  n.  (4),  anU,  p.  200. 
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That  rale  is  a  simple  one,  and  founded  in  justice  in  every  respec 
although  there  may  be  particular  cases  and  occasions^  as  most  1 
the  case  with  regard  to  the  general  administration  of  assets,  : 
which  it  may  operate  so  as  to  involve  hardship  as  regards  the  ind 
vidual  against  whom  it  is  applied.  I  do  not,  however,  thii 
myself  that  anything  of  that  kind  occurs  here.  The  rule  is,  thi 
all  the  assets  of  a  trading  firm  are  first  to  be  dealt  with  to  satis! 
the  creditors  of  that  firm,  following  those  assets  through  all  the 
devolutions,  with  only  certain  regulations  as  between  the  difierei 
classes  of  creditors  affecting  those  assets,  as  they  may  happen  \ 
be  found  at  the  time  of  the  bankruptcy,  the  time  when  it  becom( 
necessary  to  adjudicate  upon  the  fund.  Those  assets  are  to  be  i 
applied  before  a  person  who  has  been  a  partner  in  the  firm,  an 
who  is  liable  in  respect  of  the  dealings  of  that  firm,  can  recei^ 
anything  in  respect  of  principal,  or  (for  Lord  Eldan  said  he  cool 
see  no  difference  at  all  which  would  justify  him  in  making  a  di 
tinction)  in  respect  of  being  interested  as  a  creditor  before  tb 
time  of  distribution.  This  is  laid  down  in  Ex  parte  SillUoe  (1)  thf 
the  funds  should  be  so  applied  that  no  partner  should  be  allowe 
to  take  anything  so  long  as  a  single  creditor  remains  unpaid  eithi 
as  to  his  principal  or  his  interest. 

The  foundation  of  the  rule  seems  to  me  a  rational  and  a  just  od( 
and  when  we  come  to  apply  it  to  this  particular  case  it  is  in 
material  whether  it  applies  to  a  deceased  person,  or  the  execute] 
of  a  deceased  person.  No  shadow  of  a  distinction  can  be  drawn,  i 
seems  to  me,  between  the  position  of  that  deceased  person  the  da 
before  his  death  and  the  position  of  his  executors  immediate! 
afterwards.  To  allow  executors  to  draw  out  of  the  fund  a  dividen 
in  respect  of  a  debt  due  to  their  testator,  a  quondam  partner  i 
the  business,  and  a  debtor  as  well  as  the  surviving  partners  to  th 
creditors  of  the  firm,  would  be  to  establish  a  distinction  withou 
there  being  the  least  shadow  of  a  difference,  and  to  run  counter  t 
the  principle  which  occasioned  the  rule,  and  which  I  have  jus 
stated.  Some  exceptions  have^  been  made  to  that  rule ;  one  wa 
the  case  of  a  breach  of  trust  on  the  part  of  executors,  and  anothe 
was  the  case  of  separate  firms,  which  had  clearly  got  a  distinct  ant 

(1)  1  Gl.  &  J.  374. 
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sepuute  basis  to  stand  upon — ^it  was  entirely  oonfined  to  trade    u.  L.  (E.) 
transactions  between  the  two  firms— not  money  transactional  snch       isre 
as  a  loan  from  one  firm  to  the  other.    The  exceptions  being  con-     n!^k 
fined  to  cases  of  that  description,  tend  very  strongly  to  confirm 
and  corroborate  the  m\e,  a  mle  which  has  never  heretofore  been 
departed  from,  and  which  it  would  ill  become  this  House  after  a 
long  series  of  decisions  now  to  depart  from,  unless  it  can  be  shewn 
that  the  rule  had  been  established  on  a  false  principle,  which  in 
the  present  argument  has  not  in  any  way  been  shewn. 

Lord  O'Haoak  : — 

My  Lords,  your  Lordships  are  asked  by  the  Appellants  to  set 
aside  a  well-established  rule,  supported  by  a  series  of  decisions  of 
Ae  highest  authority,  which  are  not  really  encountered  by  a  single 
decision  on  the  other  side,  and  without  any  special  grounds  of 
reason  or  justice  to  induce  your  departure  from  it  in  this  particular 
case.  The  admission  by  the  learned  counsel,  that  the  estate  of 
Peter  Dixon  continues  liable  for  the  joint  debts  of  the  partnership, 
appeared  to  me  to  bring  it  at  once  within  the  operation  of  the 
principle  which  forbids  a  partner  to  prove  in  competition  with 
the  creditors  of  his  firm,  who  are,  as  Lord  Eldon  has  said,  *'  his 
own  creditors,*'  so  as  to  diminish  the  funds  available  for  their 
benefit. 

Yery  ingenious  efibrts  have  been  made,  but,  in  my  opinion, 
vainly,  to  distinguish  this  case  from  Ex  parte  Carter  (1)  and  Ex 
parte  CoUinge  (2),  which  are  precisely  in  point,  and  distinctly 
applicable  to  the  circumstances  presented  to  your  Lordships. 
They  are  sustained  strongly  by  Ex  parte  Base  (3)  and  other  cases, 
and  Ex  parte  Topping  (4)  and  Ex  parte  WestcoU  (5)  alone  relied 
on  for  the  Appellants,  when  rightly  understood,  are  quite  con- 
sistent with  them. 

The  death  of  Dixon  appears  to  me  to  be  immaterial  for  the 
purposes  of  your  Lordships'  decision.  Executors,  who  represent 
their  testator  in  such  a  case  as  this,  stand  in  his  place  gwad  a 

(1)  2  Gl.  &  J.  233.  (8)  36  L.  J.  (N.8.)  (Bankcy.)  39. 

(2)  4  De  6.  J.  &  S.  533.  (4)  4  De  G.  J.  &  S.  551. 

(5)  Law  Rep.  9  Ch.  Ap.  626. 
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debt  which  was  his  during  his  lifetime,  having  the  rights  which  he 
would  have  possessed,  and  affected  by  the  disqualification  to  whicb 
he  would  have  been  subject,  had  he  continued  to  exist.  And  so 
T.ord  EUon  held  in  Ex  parte  Carter  (I). 

I  think  it  also  immaterial  whether  the  claim  sought  to  be  proTed 
by  the  partner  is  a  definitively-ascertained  debt,  or  a  debt  merely 
ascertainable ;  and  I  see  no  reason  for  holding  that,  the  demand 
of  the  executors  being  for  money  lent,  they  are  on  that  accoont 
enabled  to  evade  the  rule,  which,  in  my  view  of  it,  forbids  them 
to  prove  in  competition  with  the  creditors  of  their  testator. 

These  were  the  chief  grounds  of  the  argument  for  the  Appellants. 
Ill  my  opinion  it  failed  on  both  of  them ;  and  this  being  so,  I 
content  myself  by  saying  that  I  think  your  Lordships  have  been 
wAl  advised  to  refuse  to  disturb  a  rule  of  law  so  long  in  operation, 
IiaviDg  such  high  sanction,  and  apparently  so  equitable  in  itself 
and  so  beneficial  to  the  public  interests.  I  think  that  the  proof 
should  be  disallowed,  the  judgment  of  the  Lords  Justices  affirmed, 
and  the  appeal  dismissed. 

Order  appealed  from  affirmed,  and  appeal  dis* 
missed  with  costs. 


Lords*  Journals,  2nd  March,  1876. 

Solicitors  for  the  Appellant :  PaUison,  Wigg,  dt  Co. 
Solicitors  for  the  Respondent :  James,  Curtis,  &  James. 
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F«6.25: 
Polietf  an  I^eig?U— Prepayment  Mareh  30. 

Shipowner  and  charterer  may  agree,  by  the  terms  of  a  charterpaHy,  that 
a  portion  of  the  stipulated  freight  shall  be  prepaid :  and  such  prepayment 
will  not  affect  its  legal  character  of  freight ;  the  remainder  may  bo  the  sub* 
ject  of  inaoraDce  by  the  shipowner. 

A  ship  was  chartered  to  sail  from  Oreenock  to  Bombay,  to  carry  a  cargo  of 
coals.  Freight  was  to  be  paid  on  unloading  and  right  delivery  of  the  cargo 
at  and  after  the  rate  of  i2<.  per  ton  of  20  cwts.  on  the  quantity  delivered.  It 
was  provided  that  "such  freight  is  to  be  paid,  say  one  half  in  cash  on  sign* 
ing  bills  of  lading  less  four  months'  interest  at  Bank  rate,  but  not  less  than 
6  per  cent,  per  annum,  5  per  cent,  for  insurance,  and  2i  per  cent,  on  gross 
amount  of  freight  in  lieu  of  consignment  at  Bombay,  and  the  remainder  on 
right  delivery  of  the  cargo^  less  cost  of  coals  short  delivered,  in  cash,  at  cur- 
rent rates  of  exchange  for  bills  on  London  at  six  months'  sight."  Half  of  the 
estimated  amount  of  the  freight  was  paid  in  London.  The  shipowner 
effected  two  insurances,  one  for  £500  **  on  freight  valued  at  £2000,"  the  other 
for  £700  **  on  freight  payable  abroad  valued  at  £2000."  The  ship  was  lost 
before  entering '^om^y  harbour,  but  one  half  of  the  cargo  was  saved  and 
delivered.  The  master,  in  the  belief  that  the  prepayment  had  satisfied  the 
freight  on  this  half  so  delivered,  made  no  demand  on  the  charterer.  The 
shipowner  claimed  on  his  policies  as  for  a  total  loss  of  the  other  half  of  the 
freight : — 

Edd,  that  on  the  proper  construction  of  the  policy  the  whole  sum  agreed 
npon  constituted  freight ;  that  half  of  the  whole  sum  of  that  freight  had  been 
paid  in  England  ;  that  it  was  not  a  prepayment  of  hAlf  the  rate  of  freight 
calculated  as  distributed  over  the  whole  cargo,  but  of  half  the  whole  gross 
freight;  that  half  of  the  whole  remained  to  be  paid  abroad  on  right  delivery 
of  the  cargo ;  that  that  half  had  been  lost  through  perils  of  the  sea,  and  that 
the  shipowner  was  entitled  on  hia  policies  on  freight  to  recover  as  for  the 
total  loss  of  that  half. 

The  dictum  of  Lord  Kingidown  in  Kirehner  y.  Venue  (1)  considered  and 
explained. 

1  HIS  was  an  appeal  under  the  Common  Law  TroceSmre  Act,  1854. 
The  Plaintiff  AUison  was  the  owner  of  a  ship  called  the  Merchant 

(1)  12  Moo.  P.  C.  361. 
Vol.  L  3  P 
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H,  L.  (E.)  Prince,  belonging  to  the  port  of  Olasgow.  On  the  7th  of  Mar 
IH75-6  1867,  the  Plaintiff  chartered  this  ship  to  Mr.  Be  McUios  of  Lond 
A^^^n  for  a  voyage  from  Glasgow  to  Bmhay  with  a  cargo  of  coals.  1 
material  parts  of  the  charterparty  were  those  which  related  to  1 
payment  of  freight,  tfnd  they  wftre  in  the  following  terms : 

"  The  freight  to  he  paid  on  unloading  and  right  delivery  of  1 
cargo  at  and  after  the  rate  of  428.  sterhng  per  ton  of  20  cwts., 
the  quantity  delrvered,  in  fall  of  all  port  charges,  pilotages,  B 
Dock  wharfage,  harbpnr  dues  on  cargo,  and  Dover  and  Bamsg 
dues,  as  customary,  and  such  freight  is  to  be  paid,  say,  one  hall 
cash  on  signing  bills  of  lading,  less  four  months'  interest  at  Ba 
rate,  but  not  less  than  5  per  cent,  per  annum,  5  per  cent  for 
surance,  and  2^  per  cent,  on  the  gross  amount  of  freight  in  lieu 
consignment  at  Bomhay,  and  the  remainder  on  right  delivery 
the  cargo,  agreeably  to  bills  of  lading,  less  cost  of  coal  short 
livered,  in  cash,  at  current  prices  of  exchange  for  bills  on  Lom 
at  six  months'  sight ....  The  vessel  to  be  addressed  to 
freighter's  agent  free  of  commission  " 

On  the  13th  of  April,  1867,  the  Plaintiff  effected  with  i 
Defendants  an  insurance  for  £500  "  on  freight  valued  at  £200( 

On  the  15th  of  April  the  master  signed  bills  of  lading  ackni 
ledging  the  delivery  on  board  of  2178  tons  of  coal. 

On  the  same  day  the  Plaintiff  gave  the  following  recei 
indorsed  on  the  bill  of  lading,  acknowledging  the  payment  of  1 
the  stipulated  freight : 

"  Received  from  W.  N.  De  Maitos,  Esq*,  the  sum  of  £2286  1 
sterling,  being  advance  of  half  freight  on  within  shipment,  i 
ownar  having  paid  all  charges,  including  consignment  commiss 
at  Bombay,  as  per  charterparty." 

On  the  2drd  of  April  the  Plaintiff  effected  with  the  Def 
dants  another  insurance  for  £700  "on  freight  payable  abn 
valued  at  £2000."  He  also  effected  two  other  policies  with  otl 
insurers,  bringing  the  whole  amount  of  freight  insured  up 
£2000,  which  was  the  sum  he  expected  to  receive  on  deliverj 
the  full  cargo. 

On  the  20th  of  April  De  Mattm  effected,  on  his  awn  behalf, 
jiiHurance  on  the  cargo  of  the  Merchant  Prince  tor  the  said  voya 
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The  pobcj  stated  it  to  be  *'on  2178  tons  of  coals^  and  increased    H.  L.  (E.) 
yalne  thereof^  by  prepayment  of  freight,  valued  at  £4500."  1875-6 

On  the  27th  of  April,  1867,  the  ship  left  Oreenock  for  Bombay.  Alluom 
On  the  8th  of  August  it  struck  on  a  reef  called  Chaotd  Eadee  bbimol 
Beef,  about  eight  miles  from  Bomiatf,  and  there  became  a  total  tw^^""'co 

vreck.    About  1050  tons  of  coals  were  saved  and  landed  at  Bomr       

lay,  and  there  sold.  No  charge  for  freight  was  made  at  Bombay 
in  respect  of  this  half  of  the  cargo  actually  delivered,  the  master 
treating  that  part  of  the  cargo  as  constituting  the  half  on  which 
the  freight  had  already  been  paid  in  Englamd.  The  Plaintiff 
daimed  as  for  a  total  loss  of  the  half  of  the  freight  thus  left  un- 
paid. 

The  Plaintiff  brought  his  action  on  the  two  policie&  The  first 
count  of  the  declaration  was  on  the  policy  for  £700  on  ^  freight 
payable  abroad";  the  second  count  on  the  policy  for  £500* 
There  were  the  usual  money  counts. 

The  Defendants  pleaded  as  to  both  counts,  except  as  to  £250^ 
payment  into  Court  of  £440,  and  as  to  the  £250  payment,  and  as 
to  the  money  counts  never  indebted. 

The  cause  was  tried  before  Mr.  Justice  Brett  in  December,  1872, 
when  by  consent  a  verdict  was  taken  for  the  Plaintiff  for  the 
damages  in  the  declaration,  subject  to  leave  for  the  Defendants  to 
move  to  enter  the  verdict  for  them,  or  to  reduce  the  damages.  A 
rule  for  that  purpose  having  been  obtained  in  the  Court  of  Com* 
mon  Pleas,  the  case  was  there  argued,  and  Lord  Chief  Justice, 
BgvSI,  Mr.  Justice  Brett,  and  Mr.  Justice  Orove  were  of  opinion 
that  the  Plaintiff  was  entitled  to  claim  as  for  a  total  loss,  and  dis- 
charged the  rule.  The  case  was  taken  on  appeal  to  the  Court  of 
Exchequer  Chamber,  where  Mr.  Baron  CUatby  and  Mr.  Baron 
Pdlloek  were  for  affirming  the  judgment,  but  Lord  Chief  Justice 
Cocl^m,  Mr.  Justice  Mettor,  and  Mr.  Baron  Amphlett  were  for 
reyersing  it  (1).  It  was  accordingly  reversed,  and  this  appeal  was 
then  brought. 

The  Judges  were  summoned,  and  the  Lord  Chief  Baron  Kelly, 
Mr.  Justice  SlacJcbum,  Mr.  Justice  Mellor,  Mr.  Justice  Brett,  Mr. 
Justice  Grove,  and  Mr.  Baron  Pollock,  attended. 

(1)  Law  Rep.  9  C.  P,  559. 

3  P  2 
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H.L.(E.)        Mr.  WatJcm  Wiaiame,  Q.C.,  and  Mr.  /.  ±  McLeod  (Mr.  Cohen, 

1875-6      Q.C.  was  with  them),  for  the  Appellant : — 

ALUflOH         The  policies  cover  the  freight,  which  had  to  be  earned,  and 

BBierroL     which  could  only  be  earned  on  right  delivery  of  the  cargo.    That 
iNsuBi^Co.  ^^  *^®  freight  on  one  half  of  the  cargo.    The  freight  as  settled 

by  this  charterparty  was  divided  into  two  lump  sums,  one  was  to 

be  paid  here,  and  was  paid  here;  the  other  was  to  be  paid  at 
Bomhay.  As  only  one  half  the  cargo  was  delivered  at  Bombay^ 
and  the  payment  of  freight  was  to  be  on  right  delivery  of  the 
cargo,  the  half  cargo  delivered  was  properly  treated  as  the  half  on 
which  the  freight  had  been  paid  in  England  i  the  other  half  of 
the  cargo  not  being  delivered  at  all,  no  freight  could  be  demanded 
for  it.  The  freight  on  it  was  lost,  and  that  was  the  freight  in 
respect  of  which  the  Plaintiff  had  effected  his  insurances,  and  on 
them  he  is  entitled  to  recover  as  for  a  total  loss. 

The  money  paid  in  London  was  not  a  loan,  but  a  prepayment 
of  half  the  freight.  It  could  not  have  been  recovered  back :  Be 
SHvale  V.  Kendall  (1).  It  was  distinctly  declared  in  the  charterparty 
itself  to  be  freight,  and  the  facts  of  this  case  do  not  allow  it  to  be 
brought  within  the  dictum  of  Lord  Kingsdown  in  Eirchner  t. 
Venus  (2),  the  circumstances  of  the  two  cases  being  entirely 
different  Wages  would  be  due  on  the  part  so  prepaid,  as  if  the 
ship  had  safely  arrived  in  the  delivery  port :  Anonymous  (3).  In 
The  KarnaJc  (4)  it  was  held  that  the  question,  whether  an  advance 
of  money  was  to  be  treated  as  a  loan  or  as  a  prepayment  of  freight, 
must  depend  on  the  instruments  executed  between  the  parties,  and 
that  decision  was  in  accordance  with  the  previous  case  of  Hieks  v. 
Shield  (5). 

The  insurable  risk  which  the  Plaintiff  had  was  the  one-half  of 
the  whole  amount  of  the  cargo  which  had  to  be  earned — that  one- 
half  was  lost.  He  had  nothing  to  do  with  insuring  the  other 
half  that  had  been  paid,  which,  being  a  sum  that  might  be  lost,  for 
it  could  never  be  recovered  back  frx)m  the  shipowner,  the  charterer 
had  good  title  to  insure,  but  what  the  charterer  did  in  that 
maziner  can  in  no  way  affect  the  rights  of  the  Plaintiff  upon  that 

(1)  4  M.  &  S.  37.  (3)  2  Show.  283. 

(2)  12  Moo.  P.  C.  361,  at  p.  390.  (4)  Law  Bep.  2  A  &  £.  289. 

(6)  7  £1.  &  Bl.  633. 
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half  of  the  freight  which,  if  the  ship  had  arrived  safely^  he  would  ,H.  L.  (G.) 
have  been  entitled  to  receive ;  which  he  did  not  receive,  because  the      1875-6 
ship  did  not  arrive  safely,  and  which,  therefore,  he  is  entitled,  as  a     aluboh 
total  loss,  to  recover  from  the  underwriters.  Bbmtol 

BfABlNB 

Mr.  C.  BusseU,  Q.C.,  and  Mr.  Benjamin,  Q.C.  (Mr.  FuOerton  was  Imub^Oo. 
with  them),  for  the  Bespondents : — 

The  question  in  this  case  really  depends  on  the  construction  of 
the  charterparty.  The  argument  on  the  other  side  depends  for  its 
force  on  the  assumption  that  the  payment  in  advance  is  a  payment 
of  freight ;  but  that  assumption  is  not  warranted  by  the  authorities. 
The  fact  that  the  parties  give  it  that  name  cannot  confer  upon  it 
the  legal  character  of  freight.  Lord  Kinffsdaum,  in  delivering  the 
judgment  of  the  Privy  Council  in  Kirehner  v.  VemM  (1),  states  that 
proposition  very  fully.  He  says:  ''A  sum  of  money  payable  be- 
fore the  arrival  of  the  ship  at  her  port  of  discharge,  and  payable 
by  the  shipper  of  the  goods  at  the  port  of  shipment,  does  not 
acquire  the  legal  character  of  freight,  because  it  is  described  under 
that  name  in  a  bill  of  lading,  nor  does  it  acquire  the  legal  inci- 
dents of  freight  It  is  in  effect  money  to  be  paid  for  taking  the 
goods  on  board  and  undertaking  to  carry,  and  not  for  carrying 
them."  Manfidd  v.  MaiUand  (2)  had  already  established  a  similar 
proposition.  In  this  case  the  42«.  per  ton  must  be  distributed  over 
the  whole  of  the  cargo ;  one-half  of  that  sum  had  been  paid  here, 
and  in  consequence  of  that  payment  there  remained  but  21s.  per  ton 
to  be  paid.  But  of  the  tons  sent  out,  only  one-half  was  delivered, 
and  the  loss  of  freight  is  that  which  was  suffered  in  respect  of  the 
other  halt  That  was  half  of  the  whole,  on  which  whole  half  had 
been  already  paid,  reducing  the  sum  to  be  paid  to  21s.  the  ton  on 
each  ton,  whether  delivered  or  lost. 

If  the  Plaintiff  could  recover  on  this  claim,  the  charterer  would, 
by  the  arrangement  between  him  and  the  Plaintiff,  obtain  a  double 
advantage ;  he  would  obtain  back,  under  his  insurance,  what  he 
had  already  paid,  and  he  would  have  got  his  half  cargo  carried  for 
nothing  while  nothing  had  been  charged  him  for  freight  of  what 
was  lost  It  could  not  be  the  policy  of  the  law  to  sanction  arrange- 
ments which  would  produce  such  results  as  these,  and  convert  in- 
(1)  12  Moo.  P.  G.  361,  at  p.  390.  (2)  4  B.  A;  Aid.  682. 
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H.  L.  (E.)  fiurances  from  a  mode  of  indemnity  against  loss  into  a  means  of 

187&-6  profit  from  its  happening. 

AujDKMr  [There  were  many  oases  cited  in  iUnstration  on  both  sides  of  the 

-qJ^^,  argument ;  they  are  all  referred  to  in  the  opinions  of  the  Judges 

Mabixb     or  the  judgments  of  the  Lords.] 
iKauBAvosCa  ^     » 

Mr.  WcUkin  Williama  replied. 

The  Lobd  Ghancellob  proposed  the  following  question  to  the 
Judges : — 

Whether,  upon  the  circumstances  of  the  case,  there  was  a 
total  or  only  a  partial  loss  of  the  subject-matter  of  insurance  ? 

The  Judges  requested  time  to  consider. 
Adjourned. 

1876       Lobd  Chief  Babon  Kelly  : — 

FA.  25.         My  Lordsy  I  venture  to  think  that  some  topics  have  been  intro- 
LoBD  Chikf  duced  into  the  discussions  which  have  taken  place  in  this  cause, 

*  that  are  either  immaterial  altogether  or  irrelevant.    The  substance 

of  the  whole  case  is  this :  The  Plaintiff,  having  granted  a  charter- 
party  of  his  ship,  the  Merchant  Prince,  to  carry  a  cargo  of  coals 
from  Chreenook  to  Bombay^  the  freight  upon  which  was  estimated  at 
£4000  and  upwards,  received  imder  a  provision  of  the  charterparty 
£2000  and  upwards,  in  advance  of  the  freight ;  and  he  insured  by 
policies,  before  and  after  the  date  of  the  charterparty  and  advance, 
^  freight  payable  abroad  "  valued  at  £2000.  He  had  thus  secured 
to  himself  one-half  the  freight  by  the  payment  in  advance ;  and  he 
secured  himself,  by  thus  insuring,  the  other  half  (£2000)  by  the 
policies  in  question.  The  ship,  was  lost,  but  one-half  of  the  cargo 
arrived  at  Bombay^  and  was  landed  in  safety.  The  freight  on  this 
half  was  met,  in  the  strict  terms  of  the  charterparty,  by  the 
advance  made  at  its  execution ;  and  the  other  half  freight  (the 
cargo  not  having  reached  Bombay)  was  lost.  And  the  Plaintiff 
now  claims  the  loss  as  a  total  loss  under  the  policies.  It  was  only 
this  impaid  half  that  he  insured,  and  this  he  has  lost ;  and  this  I  am 
x)f  opinion  is  a  total  loss,  and  that  the  Plaintiff  is  entitled  to  your 
Lordships' judgment. 
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Mr.  Justice  Bbett  : —  h.  l.  (E.) 

My  Lords,  in  this  case  the  action  was  brought  by  the  Plaintiff,        ^^^ 


a  shipowner,  on  two  policies  of  insurance  to  recover  an  alleged  total     Allmoh 
loss  of  freight.     The  first  policy  described  the  subject-matter     BRinx>L 
insured  as  "freight  valued  at  £2000  " ;  the  second  described  it  as  iMsuBiSoBOo. 
"freight,  payable  abroad,  valued  at  £2000."    The  Plaintiff  claimed  jfR."jr8TicB 
for  the  total  loss  of  freight  which  he  alleged  would,  if  there  had      Barrr. 
been  no  loss,  have  been  payable  to  him  under  a  charterparty  made 
l)etween  him,  as  shipowner,  and  De  MattoSy  as  charterer.    By  the 
charterparty,  dated  the  7th  of  March,  1867,  the  ship  was  to  load 
at  Oreenoek  a  cargo  of  coals,  and  proceed  forthwith  to  Barnbai/,  and 
there  deliver  the  same.     **  The  freight  to  he  paid  on  urdoading  and 
right  delivery  of  the  cargo  at  and  after  the  rate  of  425.  per  ton  on 
the  quantity  delivered^'  &c. ;  and  '^sueh  freight  **  is  to  be  paid^  say, 
one-half  in  cash  on  signing  bills  of  lading,  less  four  months*  interest, 
dte^  5  ]per  cent,  for  insurance,  and  2 j^  per  cent,  on  the  gross  amount 
of  freight  in  lieu  of  consignment  at  Bomhay,  and  ''  the  remainder  " 
on  delivery  of  the  cargo  agreeably  to  bills  of  lading,  less  cost  of 
coals  short  delivered,  in  cash,  &c.    The  vessel  to  be  addressed  to 
the .  freighter's  agent  abroad,  free  of  commission — owners  to  have 
an  absolute  lien  on  the  cargo  for  freight,  &c.    Under  this  charter- 
party,  the  charterer  loaded  about  2000  tons  of  coal  on  board  the 
ship,  and  paid  the  Plaintiff  about  £2000.    The  bills 'of  lading 
were  dated  the  15th  of  April,  1867.    A  receipt  was  given  by  the 
Plaintiff  on  the  same  date,  indorsed  on  the  bills  of  lading,  for  the 
sum  received,  in  the  following  terms:  "being  advance  of  half 
freight  on  within  shipment,^  &c.    The  dates  of  the  policies  sued 
on  were  the  13th  of  April,  1867,  and  the  22nd  of  April,  1867. 
There  were  four  policies  in  all  effected  by  the  Plaintiff,  by  which, 
collectively,  the  amount  insured  was  £2000. 

Upon  the  case,  as  stated,  the  Court  had  power  to  draw  inferences 
of  fact.  Half  the  cargo  was  lost,  and  half  was  delivered  at  Bombay, 
In  the  Court  of  Common  Pleas,  it  was  argued  on  behalf  of  the 
underwriters  that  they  had  a  right  to  treat  the  policies  as  insurances 
of  the  whole  freight  to  be  earned  by  the  ship ;  because  the  policies 
were  in  general  terms  "on  freight** ;  and  there  was  no  notice  of 
any  other  than  the  whole  freight.  Upon  this  it  was  answered  on 
behalf  of  the  Plaintiff,  and  determined  by  the  Court,  ihat^  as 
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H.  L.  (E.)    matter  of  law^  the  policy  in  general  terms  most  be  held  to  tak 

1870       effect^  either  upon  such  freight  as  the  assured  had  at  risk  on  th 

voyage  insured,  or  as  he  had  at  risk  and  intended  to  insnre,  aii( 

as  matter  of  fact  by  deduction,  that,  in  this  case,  the  insured  ii 

tended  to  insure  the  freight  which  he  supposed  he  had  at  lisl 

namely,  about  £2000,  the  amount  which  he  would  have  to  receiv 

^bitT^*  at  Bombatf  if  the  cargo  arrived  safely,  and  which  he  supposed  h 

•""       would  lose  if  the  cargo  was  lost 

This  decision  of  the  C!ourt  of  C!ommon  Pleas  was  founded  on  tb 
facts  in  this  case,  and  on  the  cases  of  Irving  v.  Richardson  (1)  an 
.  Stephens  y.  Australasian  Insurance  Company  (2).  Those  case 
seem  to  me  to  justify  a  decision,  that  by  reason  of  the  genen 
understanding  of  merchants,  which  has  been  sufficiently  mad 
known  to  the  C!ourts,  it  is  to  be  held,  as  matter  of  law,  withoi 
farther  proof,  that  wherever  the  subject-matter  of  a  policy  is  di 
scribed  in  it  in  general  terms,  it  is  to  be  taken  to  cover  tl 
interest,  which  is  within  its  terms,  which  the  assured  has  at  ris! 
unless  the  contrary  appears  to  have  been  the  intention  of  tl 
assured  from  other  parts  of  the  policy,  or  other  proof.  In  this  cas 
if  the  matter  be  not  of  law,  it  seems  to  me  clear  upon  the  fac 
that  the  Plaintiff  intended  to  insure,  not  the  whole  charterpaii 
freight,  but  the  part  which  had  not  been  paid  to  him  when  tl 
ship  sailed,  and  which  he  evidently  estimated  at  £2000.  It  wi 
be  observed  that  the  judgment  of  the  Court  of  Exchequer  Chamb< 
assumes  that  this  was  so,  and  that  this  point  was  not  pressed  befoi 
your  Lordships.  For  it  was  admitted  before  your  Lordships,  i 
argument,  by  the  counsel  for  the  Bespondents,  that  the  who] 
question  must  ultimately  depend  upon  the  construction  of  tl 
charterparty,  whether  the  shipowner  could  by  virtue  of  it  claii 
under  the  circumstances,  anything  from  the  charterer.  ^'  I  adm 
(he  said)  ''that  if  he  could  claim  nothing,  there  was  a  total  loss." 

The  question,  therefore,  is,  whether  upon  the  proper  construi 
tion  of  the  charterparty,  as  between  the  shipowner  and  chai 
terer,  the  shipowner  could  or  could  not,  under  the  circumstance 
have  maintained  a  claim  against  the  charterer  for  any  amount  < 
freight  beyond  the  sum  paid  to  him  when  the  bills  of  lading  wei 
signed.    The  first  observation  I  will  venture  to  make  is,  that  thi 

(1)  2  B.  &  Ad.  193.  (2)  Law  Rep.  8  a  P.  la 
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quefition  should  be  determined  upon  a  consideration  of  the  charter-  H.  L  (E.) 

party  alone,  that  is  to  say,  as  if  no  policy  had  been  effected.    And  1876 

secondly,  that  the  constmction  of  it,  as  of  any  other  mercantile  docn-  ai^h 

ment,  should  not  be  made  to  depend  on  its  strict  grammatical  form,  sbuttol 

or  on  the  apparent  meaning  of  any  one  phrase  in  it  taken  by  itself,  Habxkb 

IHSUBAH OB  Cow 

but  on  tne  apparent  expressed  meanmg,  as  to  practical  results,  of       

the  whole.    It  should  be  construed  by  considering  the  terms  of  it,  ^bbs^^ 

and  the  decisions  in  former  cases  of  terms  similar,  though  perhaps       

not  identical  Upon  charterparties  and  bills  of  lading  similarly 
framed,  the  disputes  found  in  the  books  to  have  been  raised  have 
been,  whether  the  money  advanced  should  be  treated  as  adoan  or 
as  an  advance  of  freight :  if  the  first,  whether  it  should  be  deducted 
from  freight,  if  freight  should  be  earned,  or  be  paid  back  wholly 
or  in  part  to  the  charterer,  if  no  freight,  or  not  a  sufficient  amount 
of  freight,  should  be  earned  by  delivery  at  the  port  of  discharge ; 
if  the  second,  whether  if,  in  fact,  paid,  it,  or  any  part  of  it,  should 
be  paid  back ;  or,  if  not  paid,  whether  it  could  be  claimed  by  the 
shipowner  where,  in  either  case,  by  perils  of  the  sea,  the  cargo 
should  not  be  delivered  at  the  port  of  discharge. 

The  first  case  on  the  subject,  so  far  as  I  know,  is  the  Anonymous 
date  (1).  "  Advance  money  paid  before,  if  in  part  of  freight  and 
fumed  80  in  the  charterparty^  although  the  ship  be  lost  before  it 
come  to  a  delivery  port,  yet  wages  are  due  according  to  the  pro- 
portion of  the  freight  paid  before ;  for  the  freighters  cannot  have 
their  money.''  As  the  terms  of  the  suggested  charterparty  are 
not  given,  the  case  is  of  little  assistance  as  to  the  construction  of 
the  present  charterparty;  but  it  suggests  a  distinction  between 
charterparties,  namely,  that  by  some,  the  advanced  payment  is  a 
payment  in  part  of  freight,  and  in  others  not;  and  if  not,  the 
advance  must  be  a  loan.  And  it  is  an  authority  that,  in  the  reign 
of  Charles  IL,  the  acknowledged  understanding,  the  rule  was,  that 
money  to  be  paid  in  advance  of  freight,  by  the  terms  of  the  con- 
tract of  carriage,  could  not,  if  paid,  be  demanded  back  in  conse- 
quence of  the  loss  of  the  ship  and  cargo  on  the  voyage. 

In  Blaketf  v.  Dixon  (2)  the  declaration  alleged  a  promise  to 
pay  the  money  due  for  freight  on  a  delivery  of  the  bill  of  lading, 
and  then  alleged  the  delivery  of  the  bill  of  lading,  and  that  by 
(1)  2  Show.  283.  (2)  2  a  &  P.  321. 
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reoBon  thereof  the  Defendant  was  liable  to  pay  the  freight.  Th 
was  no  allegation  of  the  arriyal  of  the  ship,  or  of  the  deli?erj 
the  goods.  Upon  a  special  demnrrer.  Lord  Eldon  and  otb 
decided  for  the  Defendant.  But  the  judgments  obyiously  intimi 
that  if  the  promise  or  contract  to  pay  the  freight  on  (he  deUv 
of  ihe  hill  of  lading  had  been  set  out  with  sufficient  particular 
the  claim  might  have  been  supported  without  alleging  the  arri 
of  the  ship,  or  delivery  of  the  cargo.  Such  intimation  is  authoi 
for  the  proposition,  that  if  by  the  contract  there  is  to  be  a  [ 
payment  of  the  freight,  or  part  of  it,  an  action  may  be  maintaii 
for  such  money  before  the  cargo  has  arriyed,  or  although  the  ca 
be  lost.  It  was  stated  by  Serjeant  Shepherd  in  that  case,  tha 
Iras  always  customary  in  the  carriage  of  goods  to  India  to  conti 
for  payment  of  freight  previous  to  the  sailing  of  the  ship. 

In  Mashiter  v.  Buller  (1)  the  evidence  is  said  to  have  consisi 
of  the  bills  of  lading,  some  of  which  stated  that  the  goods  were 
be  delivered  at  Lisbon,  ^  freight  for  the  said  goods  being  paid 
London"  and  others  ''the  shippers  paying  freight  for  the  s 
goods  in  London"  The  ship  sailed,  but  was  lost  in  the  Dot 
Lord  Ellenborough  held,  that  the  words  in  these  bills  of  lad 
only  meant,  that  the  freight  should  be  paid  in  London  instead 
in  Lisbon ;  and  that  they  by  no  means  dispensed  with  the  \ 
formance  of  the  voyage.  He  added,  that  if  the  Defendants  , 
paid  the  freight  vpon  the  shipment  of  the  goods,  they  might  h 
reoovered  every  penny  of  U  ba>ch  again.  The  decision,  it  she 
be  observed,  is,  that  by  virtue  of  those  bills  of  lading,  expressec 
they  were,  the  only  stipulation  was  that  the  freight  should  be  [ 
in  London  instead  of  at  Lisbon  ;  that  is  to  say,  that  it  did  not  a 
the  time  of  payment,  but  only  the  place.  The  freight,  accord 
to  that  construction,  was  not  payable  until  after  the  ship  1 
arrived  at  Lisbon,  though  it  was  to  be  paid  in  London  instead  o 
Lisbon.  If  this  was  a  correct  construction,  the  result  of  the  e 
and  the  other  remarks  made  in  it^  were  of  course  correct.  I 
was  not,  the  result  and  the  remarks  have  since  frequently  b 
over-ruled.  The  case  is  no  authority  upon  any  question  of 
arising  where  money  to  be  paid  for  the  carriage  of  goods  in  si 
is,  by  the  contract,  to  be  paid  before  the  delivery  of  the  goods. 

(1)  1  Camp.  84. 
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In  AnyBLrvw  ▼.  VLoorhow^  (1)  the  Flamtiffd,  the  shipowners,  were    H.  L.  (£.) 
held  to  be  entitled  to  recover,  after  the  loss  of  the  ship  on  the       1876 
Toyage,  the  whole  amount  of  freight  for  the  whole  cargo  shipped,     alluqv 
heoanse  the  oontraet  of  carriage  was  found  to  be  a  contract  to     Si^g^^ 
carry  the  goods  to  the  Cafe  for  £5  per  ton,  and  there  to  delirer     ^'^■"'"^^^ 

them,  ^  freight  being  paid/'  and  also  that  *^{he  £5  was  to  be  paid  in       

London:*    The  Court  heU  that  if  the  true  construction  of  the  ^  b^'^ 

eontraot  was  that  the  freight  was  to  be  paid  in  London  on  the  sailinff       

oftiie  Mp,  the  shipowner  was  entitled  to  recover  the  whole  of  it, 
although  none  of  the  cargo  had  been  carried  to  the  port  of  delivery 
by  reason  of  the  whole  having  been  lost  at  sea.  No  point  was 
made  of  each  party  bearing  half  the  loss ;  the  charterer  had  to 
pay  the  whole  of  the  freight,  aftor  the  loss,  because  he  had  agreed 
that  the  ^irbole  should  be  prepaid. 

In  De  EShfole  v.  Kendall  (2)  the  action  was  brought  by  the 
charterer  to  recover  back  money  paid  in  advance.  The  charter- 
party  was  as  nearly  as  possible  in  the  same  form  as  in  the  present 
case.  It  was,  amongst  other  things,  to  convey  cotton  from  Mara^ 
ham  to  Liverpool,  at  and  after  the  rate  of  2i  annas  per  lb.  weight 
for  each  and  etfery  pound  of  cotton  ii^ich  should  be  delivered  at  the 
King*s  Beam  in  Liverpool,  wdi  freight  to  be  paid  as  follaws,  viz.,  as 
much  cash  as  may  be  found  necessary  for  the  vessel's  disburse- 
ments at  Maranham  to  be  advanced,  &c.,  free  from  interest  and 
commission,  &a,  and  the  residue  of  such  freight  to  be  paid  on  the 
delivery  of  the  cargo  in  Liverpool.  The  Plaintiffs,  the  charterers, 
advanced  £192  at  Maranham  for  the  ship's  disbursements.  A 
cargo  was  loaded,  but  the  ship  was  captured  on  the  voyage,  and  never 
arrived  at  Liverpool.  It  was  argued  that  the  advance  was  either 
a  loan  or  an  advance  of  part  of  the  freight,  liable  to  be  refunded  if 
in  the  result  no  homeward  freight  should  become  due.  It  was  held 
that  the  advance  was  a  prepaymeni  of  freight,  and  that,  by  the  law 
o{  England,  prepaid  freight  is  not  to  be  returned  because  by  acci- 
dent the  cargo  is  lost.  **  If  (says  Lord  EUenborough,  who  had 
decided  Mashiter  v.  BuUer  (3)  ),  '^  the  parties  have  chosen  to  stipu- 
late by  express  words,  or  by  words  not  express,  but  sufficiently 
intelligible  to  that  end,  that  a  part  of  the  freight  (using  the  word 

(1)  5  Taant.  435.  (2)  4  M.  &  S.  37. 

(3)  1  Camp.  84. 
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It  h,  (Z.)    freight)  should  be  paid  hj  anticipation,  which  should  not  depei 

1S76        upon  the  performance  of  the  voyage,  may  they  not  so  stipulate 

j^|J2iKw     T^  shews  what  was  Lord  EllenhorougVa  view  of  the  law,  and  giv 

^  ^'         the  true  measure  of  Mashiter  v.  Buller  (1).    In  order  to  interpi 

UAftoii      the  charterparty  all  the  Judges  rely  upon  the  phrases  **  suehfreij 

^—^      to  be  paid  as  follows,"  and  "  the  residue  of  Buch  freiffhi  to  be  paid 

^^^*^'  ^^*»  which  are  the  words  used  in  the  present  charterparty.  Th( 

also,  it  is  true,  rely  upon  the  stipulation  that  the  advance  is  to 

**  free  from  interest  and  commission."  What  effect  the  presence 
the  latter  stipulation  has  will  be  seen  in  subsequent  cases. 

In  Manfield  and  Another  v.  MaMand  (2)  the  action  was  on 
policy  to  insure  an  acceptance  of  £219.  The  acceptance  had  be 
given  by  the  Plaintiff,  the  assured,  in  pursuance  of  a  charterparl 
by  which  he  had  chartered  a  ship  to  carry  deals  from  Quebec 
Bridgwater^  and  there  deliver  them,  being  paid  freight  for  ti 
deals  £10  5«.  per  hundred,  one  half  of  the  freight  to  be  ps 
in  cash  on  unloading  and  right  delivery  of  the  cargo,  and  t 
remainder  by  lUl  on  London  at  four  months.  The  captain  to 
supplied  with  cash  for  the  ship^s  use.  The  ship  was  lost.  It  v 
held,  that  the  Plaintiff  had  no  insurable  interest  under  the  poli< 
because,  on  a  true  construction  of  this  charterparty,  the  advas 
was  not  a  prepayment  of  any  part  of  the  freight,  but  only  a  \cn 
Being  a  loan,  the  Plaintiff  was  entitled  to  deduct  it  from  freig 
if  freight  became  payable,  and  to  claim  its  repayment  if  no  freij 
became  payable.  In  that  charterparty,  it  will  be  observed,  i 
whole  of  the  freight  was  made  payable  on  the  unloading  and  ri^ 
delivery ;  half  of  it  was  to  be  paid  then  in  cash,  and  half  then 
bill  to  be  then  given.  The  stipulation  as  to  the  advance  was  i 
incorporated  into  a  sentence  headed,  ^*  such  freight  to  be  paid,  & 
There  were  no  words  such  as  "  the  residue  of  such  freight  to  be  pi 
on  delivery,"  &c. 

In  Saunders  v.  Drew  (3)  the  action  was  brought  to  recover  bfl 
money  paid  in  advance.  The  charterparty  was  in  part  for  the  h 
of  the  ship  for  an  intermediate  voyage  at  the  rate  of  £1  per  \ 
per  month  for  every  ton  of  the  ship's  register  tonnage ;  the  chi 
terer  to  pay  four  months  of  such  monthly  hire  in  advance,  and  \ 

(1)  1  Camp.  84u  (2)  4  B.  &  Aid.  582. 

(3)  3  B.  &  Ad.  445. 


VOL.  L]  AND  PRIVY  COUNCIL.  221 

lal(meeth(amaybeduefattheiermmcUi^  she    H.L.(E.) 

may  be  hired,  in  cash  at  the  port  where  she  may  be  discharged.       1876 
The  ship  was  hired  for  the  intermediate  voyage,  and  the  Plaintiff     aujoov 
paid  in  advance  £1734  for  fonr  months'  hire.    The  ship  was  lost     ^j^^j^ 
two  months  after  the  hiring.    It  was  held,  that  the  Plaintiff  could     Mabimb 

not  recoyer  back  any  part  of  the  £1734,  because  it  was  in  terms  a       

prepayment  of  part  of  the  freight.    There  was  no  suggestion  made  ^^bhtr  ^ 

in  argument  or  judgment  that  the  charterer  and  shipowner  should       

each  bear  half  the  loss,  and  that  therefore  the  Plaintiff  should 
recover  back  the  payment  in  respect  of  one  of  the  two  lost 
months. 

In  HaU  Y.  Janson  (1)  a  declaration  on  a  policy  was  held  good 
on  general  demurrer,  because  it  alleged  that  the  insurance  was 
expressed  in  the  policy  to  be  on  freight,  and  then  alleged,  as  a  fact 
outside  the  policy,  ^  that  Edward  Serreys  was  interested  in  th^ 
money  so  insured,  as  being  money  advanced  to  him,  as  owner  of 
the  ship,  on  account  of  freight^  and  heinff  subject  to  the  risk  of  the 
Mid  voyage*^  It  was  held,  that  it  was  consistent  with  this  allega- 
tion that,  although,  by  the  contract  of  carriage,  the  advance  was  to 
be  on  account  of  freight,  it  was  stipulated  by  the  same  contract 
that  it  should  be  returned  if  the  ship  should  be  lost  This  case 
suggests  prepaid  freight,  but  accompanied  by  an  express  stipula- 
tion that  it  should  be  repaid  if  the  cargo  should  not  arrive.  It  is, 
however,  in  truth,  a  case  of  pleading,  and  not  of  a  real  business 
transaction. 

In  Hicks  v.  Shield  (2)  the  charterparty  was  between  the  Plaintiff 
as  charterer,  and  the  Defendants  as  owners,  to  carry  rice  from 
Bangoon  to  London,  and  there  deliver  the  same,  on  being  paid 
freight  as  follows :  £5  5s.  per  ton  net  rice  delivered,  &c.  Cash  for 
Aip's  disbursements  to  he  (uhanced  to  the  extent  of  £300,  free  of 
interest,  but  subject  to  insurcmoe,  and  2^  per  cent,  commission  in 
fall  of  port  and  pilotage  charges,  &c.  The  freight  to  be  paid  on 
nnloading  and  right  delivery,  &c  The  Plaintiff  advanced  £300, 
the  ship  was  lost.  The  question  was,  whether  the  Defendant  was 
bound  to  repay  the  whole  or  any  part  It  was  argued,  that  the 
advance  was  a  mere  loan.  It  was  held  otherwise,  because  of  the 
indication,  arising  from  the  stipulation  that  the  advance  might  be 
(1)  4  El.  &  BL  500.  (2)  7  El.  &  Bl.  633. 
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inanred.  ^'  The  only  question  "  (says  Lord  Campbell)  "  is  whethe 
this  was  a  mere  loan,  or  an  advance  of  freight  A  sum  of  £30 
is  to  be  advanced,  subject  to  certain  deductions,  one  of  which  i 
for  insurance.  If  it  is  to  be  insured,  it  must  be  for  freight  i 
advance ;  for  a  mere  loan  could  not  be  insured ;  and  if  it  is  not 
mere  loan,  but  advance  of  freight,  the  Plaintiff  cannot  recover  : 
BbSt!*^  back."    In  the  course  of  the  argument,  Cromjjtonf  J.,  pointed  on 

that  if  it  was  a  loan,  it  could  not  be  insured  either  by  the  charter 

or  the  shipowners ;  neither  would  be  subject  to  loss  by  sea  lis 
In  that  case  the  stipulation  as  to  insurance  was  relied  on,  in  tl 
absence  of  such  phrases  as  "  such  freight  to  be  paid  as  follows 
and  "  the  residue  of  such  freight  to  be  paid  on  delivery."  It  is  { 
authority  as  to  the  effect  of  the  stipulation  as  to  insurance,  ar 
shews  that  the  effect  is,  that  it  indicates  that  the  advance  is  i 
advance  of  freight,  and  is  not  by  way  of  loan.  Again,  there  is  i 
allusion  to  the  idea  of  each  party  bearing  half  the  loss. 

In  Jackson  v.  Isaacs  (1)  the  declaration  was  on  a  charterpar 
between  the  Plaintiff  as  owner,  and  the  Defendant  as  charterer,  I 
which  the  ship  was  to  carry  a  cargo  of  salt  to  Fernando  Po^  ai 
there  deliver  the  same,  on  being  paid  freight  at  20«.  per  ton  < 
the  quantity  shipped,  payable  by  charterer's  acceptance  at  foi 
months  on  ship  clearing  at  the  Custom  House,  Liverpool,  subject 
insurance.  Breach  for  not  giving  the  acceptance.  Plea  that  tl 
freight  was  to  be  paid  in  advance,  subject  to  insurance,  and  th 
the  Plaintiff  never  did  insure  for  the  benefit  of  the  Defendant, 
otherwise  howsoever,  and  that  the  ship  and  cargo  were  whol 
lost^  &c.  Demurrer.  It  was  argued  by  the  Plaintiff  that  tl 
contract  appeared  to  be  a  contract  to  pay  freight  in  advanc 
subject  to  a  deduction  of  the  premium  for  insurance ;  that  tl 
Plaintiff,  after  payment  to  him  of  the  advance,  would  have  hi 
no  insurable  interest ;  the  risk  would  have  been  on  the  Defe 
dant ;  he  therefore  was  the  only  party  who  could  have  insnrec 
and  that  the  reasonable  construction  of  the  contract  was,  that  1 
should  deduct  the  cost  of  doing  so.  It  was  argued  for  the  Defe: 
dant,  that  the  true  construction  of  the  contract  was,  that  the  D 
fendant  agreed  to  advance  freight,  subject  to  the  Plaintiff  insurii 
to  the  Defendant,  in  case  of  loss  of  the  cargo,  the  return  of  tl 

(1)  3  H.  &  N.  405. 
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freight^  either  by  repaying  it  or  insaring  it  for  the  Defendant.    H.  L.  (E.) 
The  plea  was  held  to  be  bad  for  several  reasons.    But  Baron        iSTd 
Watson  gaye  this  reason,  **  There  is  no  doubt  what  is  meant  by     alusqit 
thifl  Btipulation.    It  provides  for  a  payment  of  freight  in  advance.      ^^^^ 
The  Defendant,  then  (who  was  the  charterer),  was  the  only  person      MAitniE 

vbo  could  have  insured,  the  Areight    It  therefore  seems  clear,        

that  the  payment  by  the  Defendant  was  to  be  subject  to  a  dednc-     ^bbott!^' 

tion  for  the  expense  of  the  insurance  which  he  was  to  effect."        

This  case  shews  the  true  meaning  of  the  stipulation,  that  the 
charterer  will  advance  freight,  or  a  part  of  it,  *^  mhjed  to  tnmir- 
ancB^''  or  **  less  insuranceJ^  If  there  had  been  no  advance,  the 
shipowner  would  have  had  to  insure.  If  the  charterer  had  ad- 
vanced  without  deduction,  the  shipowner  would  have  obtained  the 
full  freight  without  the  burden  of  having  to  insure,  and  the  char* 
terer  would  have  had  to  pay  the  full  freight,  and  besides  to  insure. 
Iq  order  to  restore  the  position  of  both  to  what  it  would  be  if  the 
freight  were  to  be  paid  at  the  end,  instead  of  at  the  beginning,  of 
the  voyage,  the  advance  is  paid,  less  insurance.  The  shipowner 
gets  the  freight  at  the  beginning,  less  what  be  would  have  had  tO' 
pay  for  insurance  if  he  were  only  to  get  the  full  freight  at  the 
end ;  the  charterer  pays  the  freight  at  the  beginning,  less  the 
amount  which  he  must,  for  so  doing,  have  to  pay  for  insurance 
against  the  risk  cast  upon  him  by  the  prepayment.  This  is  pre- 
cisely the  explanation  of  the  present  charterparty  given  by  Baron 
Cleatlnf  in  the  Court  of  Exchequer  Chamber. 

In  Byrne  v.  Schiller  (1)  the  action  was  on  a  charterparty  between 
the  Plaintiff  as  owner,  and  the  Defendant  as  charterer,  to  recover 
a  sum  of  £737,  alleged  to  be  due  for  advance  freight,  although 
the  ship  was  lost  on  the  voyage.  The  charterparty  was  to  carry 
rice  in  bags  from  GdctUta  to  Cohmho^  the  charterer  paying  freight 
on  the  same  at,  &&,  per  bag  of  rice  delivered;  such  freight  to  be 
paid  asfoilows:  £1200  to  be  advanced  at  Calcutta  against  master's 
receipt,  and  to  he  deducted^  together  with  1\  per  cent  commission 
on  the  amount  advanced  and  cost  of  instn^aneSy  from  freight  on  set" 
ttemeni  thereof  and  the  remainder  on  right  delivery  of  the  cargo 
at  port  of  discharge.  The  master  to  sign  bills  of  lading  at  any 
current  rate  of  freight  required,  without  prejudice  to  the  charter^ 
(1)  Law  Rep.  6  Ex.  20;  in  error,  Ibid.  819. 
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U.  L,  (£.)    tion ;  but  it  was  not  argued  in  this  case  that  the  adrance  wai 

ime       mere  loan,  and  it  would,  as  it  seems  to  me,  be  impossible  to  h 

AujBOK     ^hat  it  was,  without  overruling  all  the  cases  on  this  subject, 

BficrioL     ^®  doctrine  assumed  in  all  which  have  been  decided,  since  1 

MAaiMB     time  of  Charles  U. 

*     I  have  drawn  attention  to  all  the  cases,  in  order  to  shew  li 

^^o^""  uniform  the  view  has  been  as  to  what  construction  is  to  be  ] 

—  upon  shipping  documents  in  the  form  of  the  present  charterpai 
and  as  to  the  uniform,  though  perhaps  anomalous  rule,  that  1 
money  to  be  paid  in  advance  of  freight  must  be  paid,  though  1 
goods  are  before  payment  lost  by  perils  of  the  sea,  and  cannot 
recovered  back  after,  if  paid  before  the  goods  are  lost  by  periL 
the  sea.  Although  I  have  said  that  this  course  of  business  d 
in  theory  be  anomalous,  I  think  its  origin  and  existence 
capable  of  a  reasonable  explanation.  It  arose  in  the  case  of  - 
long  Indian  voyages.  The  length  of  voyage  would  keep  the  si 
owner  for  too  long  a  time  out  of  money;  and  freight  is  mi 
more  difficult  to  pledge,  as  a  security  to  third  persons,  than  go 
represented  by  a  bill  of  lading.  Therefore  the  shipper  agreed 
make  the  advance  on  what  he  would  ultimately  have  to  pay,  a 
for  a  consideration,  took  the  risk  in  order  to  obviate  a  repaymi 
which  disarranges  business  transactions. 

It  seems  to  me,  and  I  submit  that,  on  a  review  of  all  the  cas 
the  true  construction  of  the  charterparty  in  this  case  is,  that 
£2000,  which  were  to  be  paid  and  were  paid  in  advance,  con 
tuted  a  prepayment  of  the  freight  payable  under  the  charterpai 
and  no  part  of  it  could  be  recovered  back  by  the  charterer  fi 
the  shipowner,  and  that  the  stipulation  as  to  deduction  for 
surance  did  not  alter  this  right  of  the  shipowner.  I  do  not  unc 
stand  that  it  is  denied  that  the  freight  to  be  earned,  and  can 
by  the  shipowner  in  this  case,  was  £2  per  ton  on  the  amount 
coal  delivered  at  Bombay.  Indeed,  to  hold  otherwise  would 
flatly  to  contradict  the  charterparty.  But  it  is  suggested,  and  ' 
held  in  the  Exchequer  Chamber,  that  the  prepayment  under  si 
a  contract  is  not  in  respect  of  the  freight  which  is  eventui 
earned,  but  of  the  freight  which  would  be  earned  if  the  wb 
cargo  should  arrive  and  be  delivered,  so  as  to  be  a  prepayment 
80  much  per  ton  on  every  ton  of  the  cargo  shipped.    Let  this 
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test^  onrthe  assumption  that  no  part  of  the  advance  can  be  paid     H.  L.  (E.) 
back,  which  I  submit  is  conclusively  proved  to  be  a  correct        1876 
assumption  by  the  cases  I  have  cited,  and  that  there  is  no  insurance     allisox 
by  either  party.    Taking  the  figures  of  the  present  case,   if     ^  ''• 
1000  tons  are  delivered,  the  freight  earned  is  £2000;  but  the      Marine 

charterer  could,  upon  the  assumption,  only  affirm  effectually  that       

£1  per  ton  had  been  prepaid  in  respect  of  those  1000  tons ;  there-  *^*b^^^ 
fore  he  must  pay  the  other  £1  per  ton,  or  £1000,  for  freight.  The  — 
charterer  will  have  paid  £3000,  and  the  shipowner  will  keep 
£2C00,  and  receive  £1000,  or  in  the  result  have  £3000.  The  one 
will  in  effect  have  paid,  and  the  other  have  received,  £3000  for 
the  delivery,  after  transport,  of  1000  tons.  In  effect  that  will  be 
£3  per  ton.  If  500  ^tons  are  delivered,  £500  are  to  be  paid  for 
freight ;  £2000  are  to  be  kept ;  £2500  are  in  effect  paid  and 
received,  or  in  effect  £5  per  ton.  If  1500  tons  are  delivered, 
£1500  are  to  be  paid  for  freight;  £2000  are  to  be  kept;  £3500 
are  in  effect  paid  and  received,  or  in  effect  £2.  68.  5d.  per  ton. 
The  charterer,  upon  the  assumption,  must  in  effect  pay  more  than 
£2  per  ton  in  every  case,  except  where  the  whole  cargo  is  de- 
livered. And  if  the  shipowner  is  to  pay  back  a  part,  then  either 
a  part  is  a  mere  loan,  or  money  which  is  prepaid  freight  must  be 
paid  back,  both  of  which  views  are  contrary  to  all  the  cases. 
Whereas,  on  the  contrary,  if  the  amount  of  freight  earned  is  set 
down  according  to  the  quantity  of  cargo  delivered,  and  so  debited 
to  the  charterer,  and  he  is  credited  against  it,  as  a  whole,  with  the 
amount  paid  in  advance,  every  word  of  the  charterparty  is  satis- 
fied, no  word  is  contradicted,  and  nothing  is  done  in  conflict  with 
any  decided  case.  It  follows  that,  in  my  opinion,  the  shipowner, 
the  Plaintiff  in  this  case,  could  not  have  claimed  anything  more 
from  the  charterer  than  the  £2000  which  had  been  prepaid ;  that 
the  only  freight  which  the  Plaintiff  had  at  risk  was  the  balance, 
if  any,  of  freight  to  be  received  at  Bombay,  if  the  ship  with  suffi- 
cient cargo  arrived  there ;  that  the  freight  which  was  insured  was 
that  freight  or  balance  of  freight  which  was  to  be  received  at 
Bombay  if  the  cargo  should  arrive  safely,  and  lost  if  it  did  not, 
and  that  there  was  a  total  loss  of  such  insured  freight.  I  entirely 
agree  with  the  judgment  of  Baron  Cflea$by  in  the  Exchequer 
Chamber^  and  with  the  reasons  given  by  him  for  it    I  cannot 
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H,  L.(E.)    agree  with  those  judgments  which,  with  great  deference,  seem 
1876       me  to  be  rested  on  suggested  equities  between  the  charterer  ai 
shipowner  which  never  existed,  and  on  suggested  equities  betwei 
diflTerent  underwriters,  which,   if  they  existed,  should  not  1 
considered  in  this  case. 

I  submit  to  your  Lordships  thai  the  judgment  of  the  Excheqii 
Brkpt!^  Chamber  should  be  reversed.    I  answer  your  Lordships'  quest! 
by  sayiug  that  in  my  opinion  there  was  a  total  loss. 
My  Lords,  in  this  opinion  my  Brother  Pollock  agrees. 


Allison 

V, 

Bai8T0L 

Mabime 

In'svkanceCo. 


Mb.  Justice  Mb.  JUSTICE  Grove  (read  by  Mr.  Justice  Brett) : — 

—  I  agree  with  the  judgment  of  the  Court  of  Common  Pleas,  a 
that  of  Barons  Cleasby  and  Pollock  in  the  Exchequer  Chamber, 
can  add  nothing  to  the  reasons  given.  I  answer  your  Lordshi 
question  by  saying  that  in  my  opinion  there  was  a  total  loss. 

Mr.  Juetice  Mr.  Justice  Mellor  (read  by  Mr.  Justice  BlacJcbum) : — 

—  My  Lords, — In  answer  to  the  question  propounded  by  y( 
Lordships  to  the  Judges  who  attended  the  hearing  of  this  case 
am  of  opinion  that  under  the  circumstances  there  was  a  pari 
loss  only,  and  not  a  total  loss  of  the  subject  matter  of  insuran 
I  expressed  my  opinion  to  that  eflfect  in  the  judgment  whicl 
delivered  in  the  Exchequer  Chamber  (1),  to  which  I  venture 
refer.  I  forbear  to  trouble  your  Lordships  with  any  farther  obs 
vation  on  the  case,  especially  as  I  entirely  concur  with  the  opin 
of  my  Brother  Blackburn^  expressed  in  the  answer  which  he 
prepared  to  give  to  the  question  propounded  by  your  Lordshi 
to  the  efiEect  that,  under  the  circumstances  of  the  case,  the  lose 
the  subject-matter  of  insurance  was  partial  only. 


:\iB,  juiTicE  Mr.  Justice  Blackburn  : — 

llLAOKBUBSr. 

—  My  Lords, — ^In  my  opinion  there  was  only  a  partial  loss  of  1 

subject-matter  of  insurance.  My  reasons  for  this  opinion  are 
follows :  Freight  is  the  reward  payable  to  the  carrier  for  the  s 
carriage  and  delivery  of  goods;  it  is  payable  only  on  the  s 
carriage  and  delivery ;  if  the  goods  are  lost  on  the  voyage,  noth 
(1)  Law  Rep.  9  C.  P.  565. 
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is  payable ;  and  in  cases  where  the  freight  is  made  payable  at  so    H.  L.  (£.) 
much  per  ton  of  the  goods,  and  part  of  the  goods  only  are        187G 
deUrered,  a  proportionate  part  of  the  freight  only  is  payable.    But     aluson 
a  sum  of  money  payable  by  the  shippers  of  the  goods  at  the  port     ^  ^- 
of  shipment  does  not  acquire  the  legal  character  of  freight  because     Mabike 

it  is  described  under  that  name  in  a  chai*terparty.    It  is,  in  effect^       ' 

money  to  be  paid  for  taking  the  goods  on  board  and  undertaking  BuLcmrorar 

to  carry,  and  not  for  carrying  them.    This,  which  I  have  taken,        

with  a  slight  alteration,  from  the  judgment  of  Lord  Kingsdown  in 
Kirehner  v.  VentM  (1),  in  my  opinion  is  an  accurate  statement  of 
the  law. 

A  sum  of  money  may  be  advanced  as  a  loan  on  the  security  of 
the  freight  to  be  earned,  and  in  such  a  case  maybe  recovered  back 
though  the  freight  is  lost ;  but  I  think  it  has  always  been  held 
that  a  stipulation,  which  shews  that  the  merchant  is  to  insure  the 
amount,  is  almost  conclusive  to  shew  that  it  is  not  a  loan  on  the 
security  of  freight  to  be  earned,  but  an  advance  of  freight :  Hicks 
V.  Shield  (2) ;  Frayes  v.  Worms  (3)  ;  and  if  it  is  an  advance  of 
freight,  then  by  our  law,  differing  in  that  respect  from  the  law  of 
some  other  countries,  it  cannot  be  recovered  back  in  whole  or  in 
part,  though  the  ship  or  the  goods,  or  part  of  them,  are  lost,  and 
consequently  the  freight  is  in  whole  or  part  unearned :  Byrne  v. 
SchOler  (4). 

Merchants,  according  to  my  experience,  attach  very  great  weight 
to  a  stipulation  as  to  who  is  to  insure,  as  shewing  who  is  to  bear 
the  risk  of  loss ;  and  I  cannot  doubt  that  both  the  Plaintiff  and 
De  Mattes  perfectly  understood  that  the  sum  paid  on  signing  the 
bill  of  lading  under  this  charterparty  was  an  advance  of  freight, 
which  was  to  be  at  the  risk  of  the  owner  of  the  goods,  and  could 
not  be  recovered  back  though  the  goods  were  all  lost ;  that  it  was 
in  effect,  to  use  Lord  Kingsdowris  language,  not  freight  for  carry- 
ing the  goods,  but  money  paid  for  taking  the  goods  on  board  and 
undertaking  to  carry  them.  It  might  be  insured  by  the  owner  of 
the  goods  either  under  the  description  of  **  prepaid  freight "  or  as 
"the  increased  value  of  the  goods  by  prepayment  of  freight/'' 
which  latter  form  was  adopted  by  Be  Mattos  in  this  case. 

(1)  12  Moo.  P.  C.  390.  (3)  19  C.  B.  (X.S.)  159. 

(2)  7  EL  &  Bl.  633.  (4)  I^w  Rep.  6  Ex.  319. 
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u.  L.  (E.)  Had  the  charterparty  been  expressed,   ''  freight  to  be  at  4 

1876  per  ton,  one  guinea  to  be  paid  on  the  right  and  true  delivery,  a 

Allison  ^^^  guinea  in  advance  on  signing  bills  of  lading/'  there  could  hi 

,    ^-  been  no  dispute  about  the  matter.     The  loss  of  a  certain  numbei 

Maeink  tons  would  have  caused  the  shipowner  to  lose  a  proportion 

I  If  KC  RAX  C^V  Co 

'  '  number  of  guineas,  because  his  freight  pro  tarUo  was  not  eam( 
ilri^o^  and  would  also  have  caused  the  goods  owner,  De  Mattos,  to  lo  se 
- —  equal  number  of  guineas,  because  he  had  lost  the  benefit  of  I 
number  of  guineas  he  had  paid  for  the  undertaking  to  carry 
coals.  The  loss  of  each  individual  ton  would  have  occasioned  1 
same  loss  to  each,  and  in  the  event  that  has  happened  of  a  loss 
one  half  of  the  coals,  there  would  be  a  loss  of  50  per  cent,  on  t 
policy  on  the  freight,  and  also  a  loss  of  50  per  cent,  on  Be  Mat 
policy  on  "  the  coals,  and  increased  value  thereof  by  prepaynw 
of  freight." 

The  Defendants  contend,  and  I  think  rightly,  that  on  the  ti 
construction  of  the  charterparty,  the  effect  is  the  same  as  if  it  h 
been  expressly  stated  as  above. 

But  the  Plaintiff  puts  a  different  construction  on  the  chart 
party.  He  contends  that  it  was  intended  that  the  advance  was 
be  against  whatever  freight  was  ultimately  earned,  and  at  the  e 
of  the  voyage  to  be  deducted  from  whatever  freight  was  earn 
and  consequently  that,  though  it  was  the  goods  owner's  {De  Matt 
risk  in  one  sense,  as  it  could  not  be  recovered  back  in  any  eve 
yet  the  owner  of  the  goods,  De  Mattos,  was  to  lose  nothing 
respect  of  the  prepaid  freight,  or  the  enhanced  value  of  the  goo 
until  half  or  more  of  the  goods  were  lost.  That  the  loss  of  t 
first  ton  of  coals  was  a  loss  to  the  shipowners  of  two  guineas 
freight,  and  no  loss  at  all  of  the  money  paid  in  advance,  nor 
the  increased  value  of  the  goods,  and  that  so  it  continued  till  h 
of  the  coals  were  lost,  and  then  that  the  loss  of  each  ton  abo 
the  half  would  be  no  loss  to  the  shipowner  at  all,  but  a  loss 
the  goods  owners  of  two  guineas  out  of  the  money  paid  in  advani 
That,  in  short,  under  this  charterparty  the  loss  of  the  freight  w 
total  as  soon  as  half  the  coals  were  lost,  and  the  risk  to  the  owi 
of  the  goods,  as  far  as  regards  the  prepaid  freight  or  enhano 
value  of  the  goods,  did  not  commence  till  half  the  coals  w€ 
lost. 
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Had  the  underwriters  pleaded  and  proved  that  the  inemred  did    H.  L.  (E.) 
not  disclose  this  peculiar  nature  of  the  oharterparty  making  the        1876 
risk  double  what  in  ordinary  circumstances  it  would  have  been,      aumsk 
that  would  have  been  a  good  defenca    They  have  not  so  pleaded,      ^  ^' 
and  therefore  we  must  act  on  the  supposition  (whether  correct  in      Mabthx 

fact  or  not  I  do  not  know)  that  the  charterparty  was  disclosed,  in        

which  case,  if  the  underwriters  misconstrued  it,  it  was  their  own   blaotSSS! 
fault  But,  as  already  said,  I  do  not  think  they  have  misconstrued       — 
it ;  and  what  is  the  trae  construction  of  the  charterparty  is  really 
the  matter  in  dispute  in  this  cause. 

It  is  very  difficult  to  argue  on  the  construction  of  such  an  in- 
strument, or  to  do  more  than  state  one's  view  of  what  it  means. 
The  words  are,  **  freight  to  be  paid  on  unloading  and  right  deli- 
very of  the  cargo  at  and  after  the  rate  of  42s.  per  ton  on  the 
quantity  delivered,"  and  had  it  stopped  there,  I  think  there  would 
be  no  room  for  doubt  that  it  meant  42s.  per  ton  for  each  ton  deli- 
vered,  and  nothing  for  those  not  delivered,  so  that  a  partial  loss 
of  the  goods  would  be  a  partial  loss  of  a  proportionate  part  of 
the  freight.  But  it  goes  on,  *'  such  freight  to  be  paid,  say,  one 
half  in  cash  on  signing  bills  of  lading,  less  "  certain  deductions, 
including  5  per  cent,  for  insurance.  That  clearly  expresses  that 
2U,  less  these  deductions,  were  to  be  paid  for  every  ton  put  on 
board,  without  reference  to  whether  it  was  all  delivered  or  not, 
"and  the  remainder  on  right  delivery  of  the  cargo."  I  think 
that  means  the  remainder  of  the  42s.  per  ton  on  the  right  de- 
livery of  each  ton.  Had  the  broker  who  drew  up  the  charterparty 
adopted  language  similar  to  that  used  in  Byrne  v.  SehiUer  (1), 
and  said,  'Uhe  amount  paid  on  signing  the  bill  of  ladiag  to 
be  deducted  from  freight  on  settlement  thereof,"  it  would  have 
clearly  expressed  what  is  now  said  to  have  been  the  intention. 
Bat  in  the  absence  of  those  or  any  similar  words,  I  think  that 
is  not  the  meaning  of  the  words  used.  The  construction  con- 
tended for  by  the  Appellant  seems  to  me  forced  and  unnatural, 
and  npt  that  which  mercantile  men  would  put  upon  such  a 
contract.  : 

I  do  not  like  to  make  assertions  as  to  what  mercantile  men 
would  say,  knowing  as  I  do  that  other  Judges  would  make  con- 
(1)  Law  Rep.  6  Ex.  20,  319. 
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trary  assertions ;  and  we  have  very  little  to  assist  ns  in  ascertaii 
ing  what  merchants  really  would  think.  I  see  that  my  Broth( 
Cleaabfff  in  bis  judgment  in  the  Exchequer  Chamber,  attaeh( 
weight  to  the  conduct  of  the  master  in  delivering  up  the  coa 
without  payment  of  the  21«.  per  tonkas  evidence  of  the  understan( 
ing  of  merchants  on  the  construction  of  the  charterparty.  Ai 
this  was  repeated  on  the  argument  at  your  Lordships'  Bar.  I  a 
not  sure  that  a  legitimate  argument  as  to  the  mercantile  unde 
standing  can  be  deduced  from  the  conduct  of  parties  after  the  di 
pute  has  arisen,  and  in  no  case  do  I  attach  much  weight  to  tl 
conduct  of  the  captain's  seeking  to  charge  underwriters,  whom  a 
captains  are  too  apt  to  think  their  legitimate  prey;  I  shou 
myself  attach  more  weight  to  the  conduct  of  the  insurance  broke 
who  worded  both  policies  as  if  they  believed  that  the  risk  as 
the  freight  and  as  to  the  enhanced  value  of  the  goods  was  tl 
ordinary  risk,  subject  to  a  partial  loss  on  the  loss  of  any  part 
the  goods.  Had^Da  Mattes  and  his  brokers  thought  that  no  pa 
of  the  prepaid  freight,  which  formed  more  than  half  of  the  vah 
which  he  insured,  was  to  be  lost  till  more  than  one  half  of  tl 
goods  had  been  lost,  so  as  to  render  the  risk  as  to  this  much  le 
than  the  risk  as  to  the  goods  themselves,  he  would,  I  should  thin 
not  have  shaped  his  policy  so  as  to  lump  these  two  unequal  risl 
together.  He  would,  I  think,  have  severed  the  two  in  his  polic 
and  have  required  that  the  premium  for  the  smaller  risk  shou 
be  less,  instead  of  insuring,  as  he  did,  as  if  his  risk  as  to  tl 
enhanced  value  of  the  goods  was  the  same  as  that  on  the  goa 
themselves. 

I  have  only  farther  to  observe  that  the  terms  of  the  charte 
party, "  428.  per  ton  delivered,  to  be  paid  one  half  in  cash  on  sig 
ing  bills  of  lading  "  are  exactly  equivalent  to  saying  "  21«.  to  I 
paid  on  every  ton  put  on  board."  If  no  disaster  happened  tl 
number  of  tons  delivered  would  be  the  same  as  the  number  of  toi 
put  on  board ;  but  I  do  not  think  it  an  accurate  statement  to  sa 
that  the  payment  was  to  be  one  half  of  the  estimated  freight,  whi( 
is  the  phrase  used  by  each  of  the  Judges  in  the  Court  of  Commc 
Pleas,  and  I  cannot  but  think  that  a  fallacy  lurks  under  this,  I 
my  mind,  inappropriate  expression. 

I  have  only  to  add,  that  where  there  has  been  such  a  differenc 
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of  opinion  on  the  question  of  what  is  the  intention  of  the  parties  as  H.  L.  (E.) 

expressed  in  this  charterparty,  it  is  impossible  to  say  that  the  i876 

meaning  is  clear.    It  will  appear  different  to  different  minds.    I  ai2ison 

can  only  say  that  to  me  the  intention  appears  to  be  to  express  that  ^  *'• 

which  the  Bespondents  say  has  been  expressed.    And  such  being  Mabine 

Ibtbubance  Co 

my  opinion,  I  answer  yonr  Lordships'  question  by  saying  that  

there  was  only  a  partial  loss  of  the  subject-matter  of  insurance. 


Lord  Chelmsfokd  : —  1876 

My  Lords,  this  appeal  is  from  the  judgment  of  the  Court  of  Ex-  Mardi  S(K 
chequer  Chamber,  in  an  action  brought  by  the  Plaintiff  on  two 
policies  of  insurance  to  recover  a  total  loss  of  freight.  The  Court 
of  Common  Pleas  unanimously  gave  judgment  in  favour  of  the 
Plaintiffl  The  Court  of  Exchequer  Chamber  reversed  that  judg- 
ment by  a  majority  of  three  to  two,  holding  that  there  was  only  a 
partial  loss  of  the  subject-matter  of  insurance,  and  the  learned 
Judges  who  have  been  summoned  to  assist  your  Lordships  have 
differed  in  opinion ;  so  that  in  the  result  there  are  five  Judges  in 
favour  of  the  Plaintiff  and  four  in  favour  of  the  Defendant.  In 
this  difference  of  opinion,  it  is  impossible  not  to  feel  that  the 
question  is  one  of  some  difficulty.  It  appears  to  me  to  depend 
altogether  upon  the  proper  construction  of  the  charterparty : — [Hia 
Lordship  stated  that  instrument  and  the  facts  of  the  case.] 

Li  considering  the  question  it  is  necessary  in  the  first  place  to 
determine  the  character  of  the  payment  which  was  made  by  the 
charterer  at  the  time  of  signing  the  bills  of  lading.  Was  it  an 
advance  in  the  nature  of  a  loan,  or  was  it  a  pre-payment  of  half 
the  freight,  the  whole  of  which  was  to  be  earned  by  the  unloading 
and  delivery  of  the  cargo  at  Bombay  ?  It  is  unnecessary  to  con- 
sider the  case  of  Kirchner  v.  Venm  (1)  which  was  often  referred  to 
in  the  course  of  the  argument,  but  which  appears  to  me  to  have 
turned  entirely  upon  the  question  of  lien,  so  that  the  language 
iised  with  respect  to  payments  made  by  the  shippers  of  goods  at  the 
port  of  discharge  not  acquiring  the  legal  character  of  freight  (2) 
must  be  received  with  some  qualification.  But  this  case  is 
altogether  removed  from  the  authority  of  Kirchner  v.    Venus, 

(1)  12  Moo.  P.  C.  361.  (2)  12  Moo.  P.  C.  at  p.  390. 
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H.  L.  (E.)    because  here  the  parties^  by  their  charterparty,  have  agreed  tha 

1876        the  payment  shall  be  the  advance  of  half  the  freight,  and  thatth 

^^[^^jj      shipowner  shall  have  an  absolute  lien  for  freight.     The  chartei 

^'         party  contains  a  provision  for  the  charterer  to  deduct  from  th 

Mahike     payment  of  half  freight  5  per  cent,  for  insurance,  aud  Mr.  Justic 

'  ^_      *  Blackburn,  in  his  opinion  delivered  to  the  House,  stated  *'  that  i 

had  always  been  held  that  a  stipulation  that  the  merchant  is  t 

insure  the  amount,  is  almost  conclusive  to  shew  that  it  is  not 

loan  on  security  of  freight  to  be  earned,  but  an  advance  of  freight 

There  can  be  no  doubt,  therefore,  that  the  sum  paid  by  De  MatU 

was  a  prepayment  of  freight,  and  as  such,  according  to  settle 

authorities,  could  not  be  recovered  back  again.    That  portion  ( 

the  freight  received  by  the  Plaintiff  was  therefore  never  at  risk  c 

the  voyage  insured. 

But  then  the  question  arises  what  was  the  portion  of  freigl 
which  was  covered  by  this  prepayment  ? 

On  the  part  of  the  Defendant  it  was  contended  that  under  tl 
words  of  the  charterparty  the  freight  being  payable  not  in  a  gro 
sum  but  after  the  rate  of  428.  per  ton  of  coals  on  the  quantil 
delivered,  the  freight  must  be  distributed  over  the  whole  cargo  i 
the  rate  of  428.  for  each  ton,  which  will  be  equivalent  to  the  pa; 
ment  of  £I  Is.  on  every  ton  of  the  cargo  put  on  board,  leavii 
only  £1  Is.  to  be  paid  for  freight  on  the  entire  cargo  delivere 
If  this  mode  of  calculating  the  freight  is  adopted  the  Plaintif 
loss  would  of  course  be  only  a  partial  one. 

But  I  am  not  disposed  to  take  this  view  of  the  stipulation  as 
payment  of  freight  in  the  charterparty.  I  think  that  the  freigl 
payable  is  the  freight  upon  the  whole  quantity  of  coals  deliven 
at  the  rate  of  42<.  per  ton,  and  the  part  which  was  prepaid  w 
assumed  upon  an  estimate  of  half  of  that  quantity.  If  the  parti 
had  intended  that  the  prepayment  should  be  calculated  upon  tl 
footing  of  one  half  of  the  cargo,  at  so  much  per  ton,  nothing  wou 
have  been  easier  than  to  have  expressed  this  in  words.  The  hi 
of  lading  was  signed  for  2178  tons,  the  half  freight  was  to  be  pa 
on  signing  the  bill  of  lading,  and  the  receipt  was  indorsed  on  tl 
bill  of  lading.  If  the  prepayment  was  meant  to  be  applied 
half  the  rate  of  freight  over  the  whole  number  of  tons  of  co 
shipped,  the  amount  could  have  been  easily  ascertained  and  tl 
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intention  clearly  expressed.    The  manner  in  which  the  half  of  the  H.  L.  (K) 

freight  was  agreed  npon,  satisfies  me  that  the  sum  paid  was  taken        i876 

generally  as  representing  one  half  of  the  freight  of  the  entire     alusov 

cargo,  at  the  rate  of  42».  per  ton.  ^  ^-^^ 

This  being  my  view  of  the  case,  it  follows  that  the  Plaintiff  never     HABnrE 

InsuaamobGo* 
had  more  than  half  the  freight  as  a  gross  sum  at  risk,  on  the  voyage        

insured.  If  all  the  coals  had  been  delivered  he  would  have  had  to 
receive  the  amount  of  the  whole  agreed  freight  minus  the  £2286 
already  paid.  In  the  event  which  occurred,  he  had  secured  him- 
self against  the  loss  of  one  half  of  the  freight  by  the  prepayment ; 
the  only  insurable  interest  in  the  freight  which  remained  to  him 
was  the  unpaid  half,  the  whole  of  which  he  lost  by  the  perils  of 
the  seas,  and  therefore  his  loss  was  a  total  loss. 

I  think  .the  judgment  of  the  C!ourt  of  Exchequer  Chamber 
ought  to  be  reversed. 

LoBD  Hatbeblet  : —  • 

My  Lords,  I  concur  entirely  in  the  view  which  has  been  taken 
of  the  case  before  us  by  my  noble  and  learned  friend  who  has  pre- 
ceded me  in  expressing  his  opinion  upon  it. 

The  two  points  to  be  considered  are,  first,  what  is  the  insurance 
that  has  been  effected  by  the  policy  and  the  subject-mattet 
thereby  insured ;  and  we  are  led,  in  the  consideration  of  that 
point,  to  the  farther  question  as  to  what  was  the  contract  between 
the  insurer  and  the  person  with  whom  he  bargained,  as  the 
charterer  of  the  ship,  in  order  to  ascertain  what  were  the  perils  of 
the  sea  against  which  the  assured  desired  so  to  protect  himself. 

Now,  my  Lords,  we  must  bear  in  mind  in  this  inquiry,  in  the 
first  instance,  that  if  there  be  any  question  or  doubt  (I  think  in 
truth  we  shall  find  there  is  none)  as  to  what  the  subject-matter  of 
insurance  is,  then  on  principle  it  is  to  be  held  in  all  cases  that 
that  in  respect  of  which  the  insurance  is  made  is  that  which  is 
capable  of  being  a  subject-matter  of  insurance,  namely,  that  which 
is  at  risk ;  and  that  in  regarding  the  contract  of  insurance,  we 
must  not  assume,  and  we  cannot  in  any  way  consistently  with  law 
assume,  that  the  assured  is  endeavouring  to  effect  a  policy  upon 
that  which  is  at  no  risk  whatever.  Next,  when  we  come  to  look 
at  the  contract  itself,  it  being  a  contract  of  freight,  we  have  to 
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j  H.  L.  (E.)    remember  that  from  a  very  early  period,  as  long  ago,  it  was  i 

i87<;       during  the  argument,  as  the  time  of  Charles  11. — at  all  events 

Alubon     *  '^^'y  ^^°S  *™® — ^^  ^^  heen  settled  in  our  maritime  law  1 
^-         prepaid  freight  cannot  be  recovered  back.    I  think  when  we  < 

j^iABiNs     sider  these  two  points,  that  on  the  one  hand  that  is  to  be  takei 

'  insured  which  is  at  risk,  and  on  the  other  hand  that  prej 

freight  cannot  be  recovered  back,  we  shall  be  led  very  easily 
safely  to  the  solution  of  the  difficulty  which  appears  to  1 
arisen  in  the  case  before  us. 

We  have  now  had  the  advantage  of  hearing  the  opinions  of 
several  Judges,  who,  both  in  the  Court  below  and  afterwards 
assisting  your  Lordships'  House,  have  expressed  their  opin 
upon  the  matter ;  and  we  have  had  the  benefit  of  hearing 
arguments  upon  which  these  opinions  were  founded,  as  well  as 
arguments  which  were  adduced  at  the  Bar.  Therefore  it  i 
well  be  that  a  subject  which  has  been  one  of  considerable  da 
and  bas  been  supposed  to  be  one  of  difficulty,  before  arri?inf 
this  stage  of  the  argument,  may  without  presumption  on  my  j 
appear  to  me  to  be  free  from  difficulty  as  regards  the  final  con 
sion  we  are  bound  to  arrive  at 

My  Lords,  in  the  first  place  the  contract  of  insurance  is  an 
surance  of  freight.  The  question  is,  what  is  that  freight  whicl 
so  insured  ?  To  answer  that  question  we  look  at  the  charterpa 
which  was  entered  into  between  the  shipowner  and  the  chartei 
and  that  charterparty  we  find  to  be  a  contract  or  engagement 
the  part  of  the  charterer,  who  was  about  to  enter  into  the  engi 
ment  with  reference  to  a  cargo  of  coals  to  be  delivered  at  Bom 
that  he  will  pay  freight  **  on  unloading  and  right  delivery  of 
cargo,  at  and  after  the  rate  of  423.  per  ton  on  the  quantity 
livered,"  neither  more  nor  less.  He  is  not  to  pay  more  frei 
than  at  that  rate  upon  whatever  may  be  delivered.  That  is 
sum  and  substance  of  his  engagement.  But  then  as  to  the  n 
of  paying  the  freight,  he  proposes  to  pay  it  in  this  way :  insi 
of  waiting  until  the  time  of  delivery  as  regards  the  whole  ca 
he  engages  that  he  will  pay  ''  one  half  in  cash  on  signing  bill 
lading,  less  four  months'  interest."  That  is  the  discount,  therei 
on  the  payment  in  respect  of  its  being  made  at  once,  and  be 
the  period  of  delivery  at  Bombay.    **  Less  four  months'  intei 
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and  lefs  5  per  cent  for  inBurance,  and  2^  per  cent.,  &c.,  in  lien  of    H.  L.  (E.) 

tionsignment  at  BomhayJ*    That  last  2^  per  cent,  we  need  not        isro 

consider.    Therefore  it  is  less  four  months'  interest  and  5  per     aluson 

cent  for  insurance.  ^  ^* 

Bristol 

Now  what  seems  to  have  grown  ap  to  be  the  practice  in  ship-     Mabikk 

ping  transactions  of  this  character  is  founded  very  probably  upon        ^ 

the  determination  of  the  Courts  of  Law,  that  prepaid  freight 
cannot  be  recovered  back.  What  seems  to  have  happened  is,  that 
the  parties  who  are  desirous  of  haying  the  freight  prepaid  to  a 
certain  extent,  in  order  to  avoid  during  a  long  voyage  being  kept 
for  a  long  time  out  of  their  money,  have  entered  into  an  arrange- 
ment with  the  charterer  to  this  effect :  I  shall  wish  to  have  my 
money  in  hand,  to  some  amount  at  all  events,  upon  this  charter  of 
freight ;  I  therefore  stipulate  with  you  that  some  of  this  money 
shall  be  paid  down  (in  this  case  one  half),  but  I  will  give  a  rebate 
of  interest^  which  is  in  effect  discounting  this  prepayment;  and  I 
will  give  a  farther  rebate  of  insurance,  because,  inasmuch  as  you 
are  making  this  payment,  and  inasmuch  as  you  cannot  recover  it 
back  in  the  event  of  there  being  a  loss  of  the  cargo,  the  risk  be- 
comes yours  and  not  mine.  What  would  ordinarily  be  the  risk  of 
the  shipowner  with  regard  to  the  freight  so  prepaid  is  transferred 
in  this  way  to  the  charterer,  and  the  shipowner  has  the  money  in 
pocket;  and  having  the  money  in  pockety  and  seeing  that  it  can- 
not be  recovered  back,  he  is  assured  of  that — ^that  is  at  no  risk. 
Whatever  loss  happens  at  sea,  he  retains  that  money ;  and  there- 
fore, if  there  be  a  total  loss  of  the  whole  cargo,  the  loss  in  respect  of 
this  prepayment  of  freight  falls  upon  the  person  who  has  so  pre- 
paid it  Consequently  a  custom  seems  to  have  grown  up  of 
allowing  a  sum  by  way  of  insurance,  in  order  to  compensate  the 
person  making  this  prepayment  for  the  risk  he  thereby  runs,  in- 
asmuch as  he  cannot  recover  it  back  again  if  there  be  a  total  loss 
of  the  cargo. 

That  being  so,  my  Lords,  you  find  this  state  of  things ;  as  to  a 
moiety  of  this  freight  the  shipowner  is  quite  safe;  he  cannot  want 
to  insure  it,  he  has  got  it.  But  as  to  the  other  moiety,  he  is  not 
safe  as  regards  the  perils  of  the  sea,  because  if  there  should  be  a 
total  loss,  and  if  he  should  not  be  able  to  deliver  any  part  of  the 
goodsi  then  he  would  get  no  more  freight    He  has  got  one  moiety 
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safe  in  his  pocket ;  the  other  moiety  is  that  which  is  at  risk, 
that  he  can  insure.  Therefore,  when  you  look  at  the  oontrac 
insurance  in  this  case,  which  we  have  here  before  us,  and  asl 
to  which  of  the  moieties  of  freight  the  insurance  is  effected, 
answer  must  be  the  shipowner  has  effected  the  insurance  upon 
unpaid  moiety,  which  may  be  lost  entirely  to  him.  He  cai 
effect  an  insurance  upon  that  which  is  at  no  risk ;  therefon 
must  be  taken  to  have  done  that  which  only  he  rightly  could 
namely,  to  have  insured  against  that  which  is  at  risk — the  a 
moiety  of  the  freight,  which  may  be  lost  to  him  in  consequenc 
the  perils  of  the  sea. 

On  the  other  hand,  what  is  the  position  of  the  charterer?  '. 
this.  He  has  agreed  to  pay  42^.  per  ton  only  on  whatever  is 
liyered  to  him ;  he  has  paid  down  to  the  extent  of  21«.  per  i 
he  can  have  only  2U.  per  ton  more  to  pay  if  the  whole  of 
cargo  is  delivered  to  him :  but  supposing  there  is  no  more  c 
vered  to  him  than  the  21g.  per  ton  would  cover,  what  is  the 
happen  ?  Why,  he  is  entitled  to  say,  you  have  delivered  to 
half  the  cargo ;  I  was  only  to  pay  you,  say  £4000,  for  the  2 
tons  of  coal  if  you  delivered  the  whole  quantity  ;  you  have  ( 
vered  to  me,  instead  of  2000  tons,  only  1000.  I  have  paid 
for  1000  already;  that  I  have  done,  and  I  am  not  to  pay  m 
Otherwise  if  you  were  to  say  (and  this  is  the  effect  of  the  deci 
of  the  Court  of  Exchequer  Chamber  which  your  Lordships  are ; 
considering),  that  the  charterer  is  to  pay  in  respect  of  the  1 
saved — that  is,  1000  tons — he  would  be  paying  upon  3000  tc 
or,  to  put  it  in  pounds,  to  make  the  numbers  easier,  he  woulc 
paying  £3  for  every  ton  of  coal  delivered.  Would  he  not  ha^ 
right  to  say :  You  have  delivered  to  me  1000  tons.  I  paid  £2 
per  ton  on  1000  tons  before  the  ship  started,  under  the  contra 
entered  into,  and  now  you  ask  me  for  another  £1  in  respect  of 
portion  of  the  coals  which  has  been  saved,  there  being  only 
half  saved  altogether ;  in  that  way  you  are  making  me  pay 
per  ton  for  the  coals  delivered,  as  to  which  I  entered  into  an 
gagement  to  pay  you  42a.  per  ton  and  no  more. 

My  Lords,  when  we  look  at  the  case  in  that  simple  wa; 
appears  to  me  that  the  whole  difficulty  is  at  once  solved.  On 
one  hand  you  have  the  charterer  saying :  I  am  not  to  be  compel 
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to  pay  more  than  I  agreed  to  pay.    On  the  other  hand  yon  have  H.  L.  (B.) 

the  other  party  insnringy  not  the  freight  he  has  got  in  his  pocket,        1S76 

bnt  freight  that  is  still  at  risk,  and  which  he  may  lose  by  the  loss  Aluson 

of  half  the  cargo.  B^^^ 

My  LordSy  having  said  this  mnch  I  have  very  little  more  to  add  ^  Mabim 

InsubakgiCo. 
upon  the  subject    But  with  regard  to  the  view  taken  by  Mr.       — 

Justice  Blaekbum,  for  whose  opinion  I  have  the  highest  respect, 

as  I  have  for  any  opinion  of  that  learned  Judge,  it  appears  to  me 

that  he  is  under  error,  when,  in  advising  your  Lordships,  he  thus 

states  the  case.    He  says  that  the  contention  of  the  Plaintiff  in 

the  cause  is  this,  *'  that  in  short,  under  this  charterparty,  the  loss 

of  the  freight  was  total  as  soon  as  half  the  coals  were  lost,  and  the 

risk  to  the  owner  of  the  goods,  as  far  as  regards  the  prepaid 

freight  or  enhanced  value  of  the  goods,  did  not  commence  till  half 

the  coals  were  lost"    But,  my  Lords,  as  I  said  before,  instead  of 

being  a  total  loss  of  freight  to  him  he  had  got  half  the  freight 

already  in  his  pocket    No  doubt  when  half  the  coals  were  lost  he 

lost  half  the  freight,  but  he  had  got  the  other  half  already  in  his 

pocket    I  cannot  conceive  how  by  any  process  of  reasoning  on 

the  one  hand  the  shipowner  can  be  taken  to  have  insured  what  he 

had  already  got,  or,  on  the  other  hand,  how  the  charterer  should  be 

called  upon  to  pay  a  higher  freight  than  he  had  contracted  to  pay, 

namely,  ^2$.  per  ton. 

I  do  not  think  that  the  case  of  Kirehner  v.  Venus  (1)  has  any 

bearing  upon  the  case  before  your  Lordships.    Of  course  any 

opinion  of  Lord  Kinffadown  is  always  cited  by  those  who  can  cite 

it  as  an  authority  at  all  for  their  proposition,  and  it  certainly  carries 

with  it  great  weight    Bnt  Mr«  Justice  Brett,  whose  opinion  is  of 

very  great  value,  I  think,  in  assisting  your  Lordships  to  arrive  at 

a  correct  view  of  this  case,  dealt  with  Kirehner  v.  Venue  (1)  in  the 

mode  in  which,  in  my  opinion,  it  ought  to  be  dealt  with,  and  in 

which  all  judgments  should  be  dealt  with,  namely,  by  taking  it  as 

applied  to  the  subject  matter.    What  Lord  Kingedown  there  says 

is  this:  in  the  first  place,  it  is  not  that  prepayments  are  not 

freight,  but  that  they  are  not  the  same  thing  as  freight,  having  all 

the  legal  incidents  of  freight;  and,  in  the  second  place,  there  is 

the  case  of  lien.     Applying  Lord  EingadomCe  opinion  to  the 

(1)  12  Moo.  P.  C.  861. 
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H.  L.  (E  )  subject  matter  you  will  not  find  him  saying  that  prepaid  freigh 
1876  not  freight^ — because  it  is  freight  to  all  intents  and  purposes.  > 
settling  the  account  you  say,  **  That  is  a  part  of  the  freight/ 
this  case  and  in  every  other  case  where  freight  comes  to  be 
justed.  And  what  you  find  to  be  the  course  of  shipowners 
m-  ^  merchants  dealing  in  this  way  with  regard  to  the  affreightmen 
vessels  is  this ;  the  real  transaction  takes  this  form,  the  risk  o 
much  as  is  prepaid  is  transferred  to  the  charterer  instead  of  h 
at  the  risk  of  the  shipowner,  the  latter  taking  the  money 
keeping  it  in  his  pocket  under  all  circumstances,  whatever  i 
happen.  In  respect  of  that  an  allowance  is  made  for  insura 
When  you  come  to  look  at  it  in  this  point  of  view  you  see  how 
course  of  proceeding  has  naturally  arisen.  And,  in  truth,  ii 
were  to  say  that  the  PlaintifiT  had  not  insured  this  freight,  wl 
he  has  entirely  lost,  on  account  of  the  total  freight  earned 
amounting  to  more  than  a  set-o£f  to  the  half  that  has  already  I 
paid,  if  we  were  to  say  that  that  was  the  result,  we  should,  c 
appears  to  me,  disturb  the  whole  of  those  contracts  which 
made  in  the  form  of  the  one  we  have  now  before  us  in  this  < 
and  which  seem  to  have  become  tolerably  frequent,  we  shouli 
in  effect  saddling  the  charterer  before  us,  with  regard  to  what 
the  position  between  him  and  the  shipowner,  with  a  greater  ] 
ment  than  any  that  he  had  contracted  to  make. 

Some  difficulty,  no  doubt,  arose  in  the  mind  of  one  of 
learned  Judges  in  the  Court  below,  Mr.  Baron  Amphlett,  in 
sequence  of  the  charterer  having  himself  effected  an  insurance 
the  cargo  of  coals  in  the  form  of  an  insurance  of  the  coals,  vi 
increased  by  freight  prepaid ;  so  that  he  said  it  appeared  to 
that  the  result  would  be  to  make  the  different  underwriter 
might  have  been  one  underwriter,  of  course)  by  whom  the 
surance  had  been  effected  pay  twice  over  in  respect  of  this 
Whether  or  not  the  underwriters  could  have  resisted  the  clai 
will  not  stop  to  inquire,  because  I  think  there  is  another  answ< 
the  argument.     Mr.  Justice  Breit  has  pointed  out  that  am 
also,  as  he  has  dealt  with  almost  every  part  of  the  case, 
clearly.    He  says  the  insurance  so  effected  was  effected  on  a  val 
policy,  and  if  there  be  any  apparent  lack  of  justice  towards 
underwriter  with  reference  to  recovering  upon  that  poliej 
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arises  from  the  law  allowing  these  yalued  policies.    This  being    H.  L.  (E.) 
taken  as  a  valued  policy,  payment  had  to  be  made,  although  it        187C 
might  possibly  be  that  the  insurer's  interest  was  not  such  as,  but     aujson 
for  the  law  allowing  valued  policies,  could  have  been  made  the     3^^^^ 
snbject  of  contract  with  the  underwriter.  Marine 

My  Lords,  we  have  nothing  to  do  with  that  here.  All  we  have  — 
to  do  in  the  present  case  is  to  consider  what  is  the  engagement 
which  the  assured  (here  the  Plaintifi)  has  entered  into  with  those 
who  have  accepted  the  risk,  and  for  that  purpose  to  look  at  the 
contract  which  was  entered  into  between  him  and  the  charterer ; 
and  when  we  look  at  that  contract,  the  whole  matter  comes  out 
plainly,  that  what  is  insured  is  exactly  that  which  has  been  lost 
to  him  in  consequence  of  the  perils  of  the  sea. 


LoED  Penzance: — 

My  Lords,  the  Appellant  brings  his  action  npon  two  policies  of 
insurance,  one  on  ''freight  valued  at  £2000,"  the  other  on 
"freight  payable  abroad  valued  at  £2000 ;"  and  he  claims  a  total 
loss.  The  answer  of  the  underwriters  is  that  the  loss  is  only 
partial,  as  he  might  lawfully  have  claimed  a  part  of  the  freight 
said  to  have  been  lost,  from  the  charterer  of  his  vessel,  and 
whether  he  could  do  so  or  not  depends  on  the  terms  of  his  charter- 
party. 

There  is,  therefore,  in  substance  but  one  question  in  this  case 
—the  proper  construction  of  that  charterparty  as  to  the  amount 
that  became  ultimately  payable  for  freight  in  the  events  that 
happened. 

It  is  admitted  on  both  sides  that  freight  was  earned  in  re- 
spect of  a  quantity  of  coals  delivered,  to  the  extent  of  what  may 
in  round  numbers  be  called  half  the  cargo ;  but  it  is  contended, 
on  the  one  side,  that  as  freight  to  that  amount  had  already 
been  paid  in  advance,  there  was  nothing  more  for  the  merchant 
to  pay ;  while  it  is  contended,  on  the  other,  that  the  money  so 
paid  in  advance  was  not  all  paid  in  discbarge  of  such  freight  as 
might  ultimately  turn  out  to  be  earned,  but  was  to  the  extent  of  a 
half  only  paid  on  that  amount ;  and  consequently  that  there  still 
remained  a  quarter  of  the  entire  freight  for  the  merchant  to  pay. 

Vol.1.  3  R 
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This  latter  view  has  been  upheld  by  the  Exchequer  Chami 
in  the  judgment  now  under  appeal,  and  T  am  of  opinion  that 
cannot  be  sustained. 

I  will  test  it»  in  the  first  place,  by  consideriog  what  results  \ 
flow  from  its  adoption. 

It  is  incontestable  that  if,  in  accordance  with  this  propositii 
the  merchant  should  actually  pay,  in  addition  to  the  half  frei{ 
previously  advanced  by  him,  another  quarter  of  the  entire  freig 
the  result  would  be  that  the  shipowner  would  have  received  th 
quarters  of  the  entire  freight,  though  he  had  earned  only  half 
that  freight  by  carryiog  half  the  cargo  safely  to  its  destinati 
This  result  is  so  startling  and  so  irreconcilable,  not  only  w 
apparent  justice,  but  with  all  uotions  of  freight  as  a  paym^ 
earned  and  measured  by  the  quantity  of  goods  safely  carried  t 
delivered,  that  it  challenges  the  closest  attention  to  the  prop< 
tion  upon  which  it  is  based. 

But  it  is,  moreover,  directly  opposed  to  the  actual  language 
the  charterparty  itself.  It  is  impossible  that  the  shipowner  sho^ 
receive  this .  three-fourths  of  the  entire  freight  for  the  carrii 
and  delivery  of  half  the  cargo  only,  without  doing  violence 
the  express  provision  of  the  charter  by  which  the  amount  p 
able  for  freight  is  deGned.  That  provision  is  in  these  won 
''The  freight  is  to  be  paid  at  and  after  the  rate  of  42s 
ton  on  the  quantity  delivered''  There  is  no  other  provision 
the  charter  defining  the  rate  or  amount  of  freight  to  be  paid 
this ;  and  whatever  time  or  times  may  have  been,  by  other  { 
visions,  fixed  for  the  payment  of  it,  the  amount  itself  is  ti 
unquestionably  fixed  in  plain  language,  admitting  of  no  i 
interpretations,  at  428.  a  ton,  calculated,  not  on  the  nwmher 
tons  put  on  hoards  but  on  the  number  of  tons  dctuaUy  delivered. 

If,  therefore,  the  shipowner  be  really  entitled  to  receive 
428.  but  638.  a  ton  on  the  quantity  delivered,  it  cannot  be 
freight  earned  under  the  charterparty  that  he  does  so,  but  it  m 
be  under  some  other  and  different  kind  of  obligation  created 
that  instrument.    And  accordingly  the  learned  counsel  for 
Bespondent,  recognising  this  difficulty,  ingeniously  argued  tl 
though  the  advance  of  money  made  in  this  case  was  in 
charterparty  called  "  one-half  of  the  freight,**  yet  that  it  rea 
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was  not  freight  at  all,  but  something  else ;  and  cited  expressions  li.  L.  E.) 

in  other  cases  by  which  the  sort  of  payment  for  which  he  was        1876 

contending  was  variously  described.    I  do  not  feel  called  upon  to     allison 

enter  upon  a  review  of  those  cases,  because  the  decisions  or  ex-     brutol 

pressions  in  them  depended  in  each  case  upon   the   particular     ^Iarine 

•           .    .            11                t     t       ^1         1    .  -       InsuhanceCo. 
circumstances  then  existing,  and  because  whether  those  decisions       

were  justified  or  not  upon  those  circumstances,  the  language  to  be 

fonnd  in  this  charterparty  excludes,  in  my  opinion,  the  possibility 

of  alBBrming  that  the  word  "  freight "  (one-half  of  which  was  to  be 

advanced)  was  intended  to  convey  anything  short  of,  or  beyond,  or 

different  from  its  ordinary  meaning. 

In  the  first  place,  it  is,  I  think,  difficult  to  maintain  when  one 
and  the  same  word  is  used  several  times  within  the  short  space  of 
eight  or  ten  consecutive  lines  of  a  written  document,  that  it  means 
one  thing  in  one  place  and  a  totally  different  thing  in  another. 
Nothing  but  the  absence  of  any  other  reasonable  construction 
ought  to  lead  to  such  a  result  But  if,  in  any  case,  it  could  be 
permissible  to  deal  with  a  word  so  used  in  such  a  manner,  it  is, 
I  think,  impossible  to  do  so  in  this  instance,  because  the  ex- 
pressions of  this  charterparty  in  relation  to  this  word  ''freight" 
are  so  bound  up  and  connected  together  as  to  make  it  plain  that 
the ''  freight"  spoken  of  is  one  and  the  same  freight  throughout 

Thus  the  "  freight "  which  is  to  be  "  paid  one-half  in  cash,"  &c^ 
is  not  spoken  of  generally  as  /'  freight/'  but  is  defined  as  **  such 
freight"  This  word  "  such  "  refers  the  matter  back  to  the  only 
^'freight"  previously  mentioned,  and  that  is  the  "freight"  to  be 
paid  at  a  certain  rate  on  the  ''quantity  delivered,"  The  words 
that  follow  offer  a  fieurther  proof  that  the  thing  of  wliich  "  one- 
half"  was  to  be  "paid  in  cash,"  was  the  "freight"  to  be  ulti- 
mately earned,  for  it  is  declared  that  the  "remainder"  (which 
must  mean  the  other  half  of  the  same  thing)  is  *'  to  be  paid  on 
right  delivery  of  the  cargo.*'  The  mere  grammatical  construction 
therefore,  of  the  terms  in  which  the  charterparty  is  framed  forbids 
the  supposition  that  there  are  two  sorts  of  "  freight "  spoken  of, 
or  that  there  is  anything  intended  by  the  word  "freight"  except 
that  which  is  commonly  known  as  such,  and  which  is  to  be  earned 
only  on  safe  delivery. 

It  is  not  inconsistent  with  this  that  a  part  of  what  is  thus 

3  B  2 
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H.  L.  (E.)  to  become  due  on  delivery  should^  like  any  other  payment  dne  on 

1876  a  future  day  or  events  be  by  special  agreement  made  payable  by 

Allison  anticipation  at  an  earlier  period,  and  the  e£fect  of  such  a  payment 

BreItol  ^^^^  made  is  simply  to  create  a  credit,  to  that  amount,  in  favour 

Marine      of  the  person  making  it,  when  the  account  is  finaUy  taken.    The 
InstbanceCo.  i-iT.!  i*    •  t      '  1. 

event  upon  which  the  right  to  freight  is  to  accrue  and  its  amount 

to  be  determined  is  one  thing ;  the  times  at  which  it  shall  be  paid 

is  another.    In  this  case  a  part  of  the  payment  is  to  be  made 

by  anticipation,  but  this  is  not  inconsistent  with  the  stipulation,  in 

language  perfectly  unambiguous,  that  the  entire  amount  of  freight 

shall  be  calculated  on  the  quantity  delivered. 

But  then  it  is  said  a  payment  of  freight  in  advance  cannot  be 
recovered  back  if  the  goods  do  not  arrive ;  and  that  this  has  been 
held  for  good  law  in  successive  cases.  This,  at  least,  shews  that 
such  an  advance  is  not  unfamiliar  either  to  the  commercial  com- 
munity or  the  Courts  of  Law,  and  as  to  the  injustice  of  it,  the 
provisions  of  the  present  charterparty  shew  how  easily  and  simply 
any  injustice  is  practically  avoided.  An  advance  of  freight  is 
nothing  more  than  an  arrangement  for  the  convenience  of  the 
shipowner  who  wants  an  advance  and,  if  the  merchant  will  make 
it,  is  willing  to  pay  the  cost  of  insuring  the  advance  when  made, 
thus  practically  taking  upon  himself  in  another  form  the  risk 
which  properly  belongs  to  him  of  the  freight  never  being  earned 
at  all. 

It  is  no  doubt  true  that  it  is  impossible  to  know  until  the 
voyage  is  completed,  and  the  cargo  or  such  part  of  it  as  arrives  in 
safety  is  delivered,  what  the  actual  amount  due  for  freight  calcu- 
lated at  the  stipulated  rate  will  turn  out  to  be ;  and  it  is  con- 
sequently impossible  to  calculate  with  accuracy,  for  the  purpose 
of  making  the  advance,  what  the  half  of  that  freight  will  amount 
to.  But  it  is,  I  think,  obvious  enough  that  in  speaking  of  ^  half 
the  freight  being  paid  in  cash  on  signing  bills  of  lading,"  tho 
parties  intended  '*  half  the  estimated  freight "  calculated  on  the 
quantities  in  the  bills  of  lading  at  the  rate  named  in  the 
charterparty. 

The  above  mode  of  interpreting  the  charterparty,  while  it  gives 
e£fect  to  the  main  and  leading  provision,  that  the  entire  freight 
shall  depend  on  the  quantity  of  goods  delivered,  treats  the  pro- 
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vision  for  an  advance  as  meaning  what  it  says,  namely,  as ''  freight    H.  L.  (i:.) 
to  be  paid  one  half  in  cash."  1876 

There  seems  little,  therefore,  to  justify  the  conclusion  that  the     allmok 
shipowner  could  lawfiilly  have  demanded  from  the  merchant  a      ^  ^' 
farther  payment  of  freight,  notwithstanding  that  an  amount  equal     Marixr 

to  all  the  freight  which  had  actually  been   earned  had  been        

already  paid  to  him. 

But  the  most  plausible  form  in  which  that  proposition  is  main- 
tained remains  yet  to  be  stated.  It  has  been  said  that  the  true 
meaning  of  this  charterparty  is  the  same  as  if  the  words  had 
run  thus:  ''freight  to  be  at  42<.  a  ton;  one  guinea  to  be 
paid  on  right  and  true  delivery,  and  one  guinea  in  advance  on 
signing  bills  of  lading ;"  thus  splitting  up  the  freight  into  separate 
sums  of  one  guinea  on  each  ton  put  on  board,  and  a  second  guinea 
on  each  ton  delivered. 

But  such  a  mode  of  translating  the  charterparty  is  only  arrived 
at  by  omitting  the  pariicular  provision  upon  which,  in  my  opinion, 
the  whole  matter  turns,  namely,  that  the  freight  is  to  be  cal- 
culated, not  at  "  42«.  per  ton,"  as  suggested,  but  at  "  42«.  per  ton 
delivered.*^ 

This  brings  into  a  prominent  light  the  real  difference  upon 
which  the  two  opposite  modes  of  reading  the  charterparty  are 
based.  The  view  now  under  discussion  is  based  upon  the  pro- 
position that  the  number  of  tons^upon  which  the  428.  are  to  be  paid 
is  the  number  of  tons  put  on  board  (half  to  be  paid  at  once,  and 
half  on  arrival),  not  the  number  of  tons  which  are  put  out  at  the 
port  of  destination.  The  contention  of  the  Appellant,  on  the  con- 
trary, is  that  the  measure  of  freight  intended  is  not  the  number  of 
tons  which  the  cargo  may  weigh  when  shipped,  but  the  actual 
weight  of  the  goods  when  they  are  delivered ;  although,  for  the 
purpose  of  making  a  money  advance,  a  probable  estimate  of  the 
latter  must  be  made  from  the  amount  of  the  former.  I  have 
already  pointed  out  that  the  Appellant  has  the  express  words  of 
the  charterparty  in  his  favour  on  this  point :  "  42«.  a  ton  on  the 
quantity  delivered." 

But  there  is  another  consideration,  which  appears  to  me  to  place 
the  matter  beyond  doubt.  It  is  very  well  known  that,  after  a 
long  voyage,  even  though  the  ship  has  met  with  no  disaster,  and 
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the  cargo  has  suffered  nothing  from  **  perils  of  the  sea,"  the  weij 
of  the  cargo,  when  delivered,  will  frequently  differ,  and  sometin 
very  considerably,  from  its  weight  when  shipped.  There  t 
various  reasons  for  this,  wliich  apply  variously  to  different  spec 
of  goods  and  different  voyages.  There  are  some  goods, 
instance,  which  lose  weight  by  leakage ;  others  by  evaporatic 
and  others,  again,  by  being  contained  in  insuflScient  packag 
Whether  the  weight,  therefore,  which  is  to  be  the  criterion 
calculating  freight,  is  to  be  the  weight  when  put  on  board,  or  l 
weight  when  delivered,  cannot  fail  to  be  a  matter  of  much  i 
portance. 

Suppose,  then,  that  a  vessel  under  such  a  charterparty  as  i 
present  one  had  carried  her  cargo  to  its  destination  free  fi 
**  perils  of  the  sea,"  but  that  the  weight  of  the  cargo  had  Ix 
found  on  delivery  to  have  decreased  from  any  of  the  causes 
which  I  have  alluded,  so  that  each  ton  weight  shipped  was  re; 
sented  by,  say  fifteen  hundredweight  only,  and  the  whole  cargo  tl 
reduced  to  three-fourths  of  its  original  weight,  what  would 
merchant  have  to  pay  in  such  a  case  ?  He  would  have  to  p 
according  to  the  contention  of  the  Eespondents,  a  guinea  a  ton 
the  three-fourths  cargo  which  arrived,  and  would  already  have  p 
a  guinea  a  ton  on  the  original  weight  of  the  full  cargo ;  so  that 
the  result,  he  would  have  paid,  not  "  42«.  on  the  quantity  deliverc 
in  accordance  with  the  charterparty,  but  a  guinea  per  ton 
addition  on  the  number  of  tons  by  which  the  weight  of  the  cai 
when  shipped  exceeded  its  weight  when  delivered.  This  wo 
surely  be  placing  a  burden  on  the  merchant  which  iie  could : 
have  intended  to  assume  when  he  stipulated  that  the  entire  amoi 
of  freight  for  which  he  was  to  be  liable  should  be  calculated, : 
on  the  quantity  shipped,  but  on  the  quantity  delivered. 

It  is  also  to  be  observed  that  this  partial  loss  of  his  advai 
could  not  be  covered  by  the  merchant  under  any  policy  of  ina 
ance,  for  losses  arising  from  any  of  the  causes  supposed  are  ] 
caused  by  any  of  the  perils  insured  against,  and  are  not  tiie  subje 
of  marine  insurance.  And  yet  it  is  obvious  that  the  sum  allov 
by  the  shipowner  for  premium  of  insurance  was  intended  to  k< 
the  merchant  free  from  risk. 

Another  reason  against  the  adoption  of  this  reading  of  i 
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charterparty  is,  that  it  would  establisli  a  distinction  between  an    U.  L.  (K.) 
aUqnot  part,  sach  as  a  half,  or  a  third,  of  the  freight  being  paid  in        1S76 
advance,  and  a  lump  sum  of  money,  such  as  £500  or  £1000,  being 
advanced,  as  is  frequently  the  case,  in  a  similar  manner.     For  it 
could  hardly  be  said  that  in  the  latter  case  any  particular  sum 
was  paid  in  respect  of  any  particular  part  of  the  cargo. 

One  other  argument  only  remains  to  be  noticed.  It  has  been 
said  that  the  merchant  in  this  case  has,  by  the  policy  which 
he  opened  to  protect  his  advances,  entitled  himself  to  recover 
£1  per  ton  in  respect  of  the  coal  which  was  lost,  over  and  above 
the  value  of  such  coal,  and  that  if  the  Appellant's  view  of  the 
charterparty  be  correct,  this  £1  per  ton  must  be  a  profit  beyon«l 
anything  that  he  has  lost — a  result  so  inequitable  that  the  Ap- 
pellant's view  of  the  charterparty  must,  it  is  argued,  be  mistaken. 

The  answer  to  this  seems  to  me  to  be  twofold ;  first,  that  the 
consequences  of  any  contract  entered  into  by  the  merchant  with 
third  persons  can  hardly  afiect  the  true  construction  of  the  con- 
tract previously  entered  into  between  him  and  the  shipowner; 
secondly,  that,  on  the  assumption  of  the  Appellant's^view  of  the 
charterparty  being  correct,  the  merchant  ought  not,  upon  the 
common  principles  of  insurance  law,  to  be  able  to  recover  either 
£1  per  ton,  or  any  other  sum,  from  the  underwriters.  For  the 
first  principle  of  insurance  is  indemnity,  and  when  no  loss  of  the 
subject  of  insurance  has  been  sustained,  there  ought  to  be  nothing 
to  receive  under  a  policy.  If  the.  merchant  in  this  case  has  had 
the  full  value  of  his  entire  advance  by  setting  it  off  against  the 
freight  actually  earned,  as  the  Appellant  contends  that  he  is 
entitled  to  do,  he  has  suffered  no  loss  in  respect  of  that  advance, 
and  ought  to  have  no  legal  claim  for  indemnity. 

If,  therefore,  it  be  true  (a  question  which  I  do  not  propose  to 
discuss)  that  under  the  particular  policy  which  has  been  effected 
in  this  case  any  such  claim  arises,  it  must  be  by  reason  of  the 
special  form  of  that  policy,  which  I  observe  is  a  valued  one,  the 
result  of  which  may  be  (as  it  is  in  many  other  cases)  that  the 
assured  can  obtain  compensation  beyond  the  amount  of  any  loss 
which  he  has  really  suffered. 

Upon  the  whole,  therefore,  I  think  it  is  clear  that  the  Appellant 
could  not  have  lawfully  demanded  from  the  charterer  any  farther 
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freight  beyond  that  ivhich  was  covered  by  the  previous  advances 
and  consequently  that  he  was  entitled  to  claim  of  the  Respondent 
a  total  loss  under  their  policy. 

The  judgment  of  the  Court  of  Exchequer  Chamber  ought,  there 
fore,  in  my  opinion,  to  be  reversed. 


PI 


Lord  O'Hagan  : — 

My  Lords,  the  question  in  this  case  is  a  short  one ;  but  the  re 
markable  difference  of  opinion  amongst  the  learned  Judges  vrh 
have  considered  it,  forbids  us  to  regard  it  as  free  from  serioi 
difficulty.  It  arises  really — extraneous  and  irrelevant  matte 
being  put  out  of  account — on  the  construction  of  a  single  doct 
ment,  which  is  common  and  familiar  in  its  form.  We  have  t 
decide  on  the  effect  of  the  charterparty,  which  was  execute 
between  the  Plaintiff,  a  shipowner,  and  Mr.  De  McMos,  the  chartere 
of  the  ship.  And  for  that  purpose  we  are  not  much  assisted  I 
authority,  although  many  cases  have  been  cited  in  the  progress  < 
the  argument.  We  must  deal  with  the  document  itself,  havis 
regard  to  the  circumstances  in  which  it  originated  and  the  reb 
tions  of  the  parties  to  it,  and  endeavouring  to  give  a  fair  interpn 
tation  to  its  words,  according  to  their  natural  and  customai 
meaning. 

The  question  arises,  as  I  have  said,  on  the  construction  of  th 
charterparty,  and  not  on  the  policy,  which  is  the  direct  foundatio 
of  the  suit,  but  will  be  operative  for  the  Appellant  or  the  Bespoi 
dents,  according  to  the  view  we  take  of  that  construction.  An< 
for  the  right  ascertainment  of  it,  I  do  not  think  that  your  Lon 
ships  are  at  liberty  to  travel  into  considerations,  dehors  itself- 
which  have  been  pressed  upon  the  House.  For  instance,  we  canu( 
properly  consider  the  dealings  of  the  charterer  with  other  partie 
or  reach  a  conclusion  with  reference  to  the  character  of  this  eo] 
tract  with  the  owner,  because  the  charterer  effected  an  insuranc 
which  might  have  given  him  a  return  beyond  the  value  of  h 
coal.  It  was  res  inter  alios  acta,  and  though  his  profit  might  I 
excessive,  the  owner  had  nothing  to  do  with  that,  and  kne 
nothing  about  it  If  he  chose  to  insure  for  more  than  the  goo< 
were  worth,  on  a  valued  policy,  and  found  people  willing  to  acce] 
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'isk  for  an  adequate  consideration,  such  a  proceeding  cannot 
rol  or  qualify  an  arrangement  wholly  unconnected  with  it. 
itting  out  of  account  all  such  irrelevant  suggestions,  I  shall 
the  attention  of  your  Lordships  for  a  very  short  time  to  the 
s  of  the  charterparty.     It  provided  for  the  loading  of  a  full 
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)  of  coal  for  Bombay^  freight  to  be  paid  on  unloading  and       

\  deUTery  of  the  cargo,  at  and  after  the  rate  of  42^.  per  ton 
)  cwts.  *'  on  the  quantity  delivered,"  and  it  went  on,  ^'  such 
ht  to  be  paid,  say  one  half  in  cash  on  signing  bills  of  lading, 
.  and  the  remainder  on  right  delivery  of  the  cargo,  less  loss 
lals,"  &c.  I  omit  words  repeatedly  read,  which  seem  to  me 
naterial  for  the  purpose  of  the  argument 
ie  question  is,  half  of  the  cargo  having  been  lost  by  perils  of 
lea,  and  half  duly  delivered  at  Bombay,  and  the  owner  having 
ved  payment  for  the  carriage  of  one  half  of  it,  had  he  any 
er  claim  upon  the  charterer,  or  was  the  money  received  in 
and  applicable  to  discharge  the  freight  which  had  been  earned 
jfiibay  1  The  captain  thought  it  was,  and  delivered  the  cargo 
Dut  claiming  any  farther  freight,  and  the  Plaintiff  brought 
ction  on  his  policy  as  for  a  total  loss.  I  think  he  was  war- 
xl  in  doing  so,  and  is  entitled  to  recover.  I  should  add,  that 
e  receipt  for  the  freight  paid  by  the  charterer,  it  is  described 
the  sum  of  £2286  10«.,  being  advance  of  half  freight  on 
in  shipment." 

seems  to  me  that  the  purpose  of  the  charterparty  is  very 
.  It  was  to  secure  to  the  owner  an  integral  freight  for  the 
ge ;  the  amount  of  which  was  approximately  fixed  according 
e  value  of  the  coals  to  be  put  on  board  and  intended  to  reach 
hay  ;  but  it  was  to  be  paid  half  in  advance  on  signing  bills  of 
g»  and  the  remainder  on  right  delivery  of  the  cargo.  What 
the  risk  against  which  the  owner  insured  ?  What  was  the 
ose  of  his  insurance  ? 

3  received  half  of  the  freight;  and  having  received  it,  it  was 
bsolutely,  and  was  irrecoverable  under  any  circumstances  by 
harterer.  This  peculiar  doctrine  of  the  English  law  is  abun- 
ly  established  by  De  Silvale  v.  EendaU  (I),  Byrne  v.  Schiller (2), 
oiany  other  cases,  to  which  full  reference  is  made  in  the  able 
1)  4  M.  &  S.  37.  (2)  Law  Rep.  6  Ex.  20 ;  Ex.  Ch.  319. 
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opinion  of  Mr.  Justice  Brett.  The  owner  had  thus  got  prepaymc 
of  a  moiety  of  tlie  entire  debt  which  the  charterer  had  contmgenl 
incurred  for  the  hire  of  the  ship,  or  a  portion  of  it,  and  whi 
might  be  described,  reversing  an  ordinary  legal  phrase,  as  '^  De 
turn  in  futuroy  solvmdum  in  prtesenti,**  That  prepayment  \ 
applicable  generally  to  the  freight,  which,  although  a  sbgle  ] 
bility,  had  been  divided  for  the  purposes  of  convenience  into  i 
"one-half"  of  it,  and  **the  remainder"  to  be  dealt  with  in  diffen 
ways  and  at  different  times.  And  when,  by  the  perils  of  the  s 
the  owner  has  been  disabled  from  fully  completing  his  part  of  1 
contract,  and  failed  to  e^ru  more  than  '*  the  one-half"  by  delivi 
at  Bombay,  that  being  the  express  and  essential  condition  of 
charterer's  liability,  the  prepayment  became  applicable  to  ans" 
the  only  demand  he  could  maintain,  the  charterer  owed  I 
nothing,  and  he  fell  back  properly  on  his  policy  for  *^  the 
mainder  "  of  the  freight  which,  not  having  earned  it  according 
his  bargain,  he  was  unable  to  demand  from  the  charterer. 

This  appears  to  me  to  be  a  reasonable  view  of  the  matter,  i 
the  terms  of  the  charterparty  justify,  I  think,  no  other.  The  c 
thing  at  risk  was  the  unpaid  balance,  and  when  that  was  he 
lessly  and  totally  lost,  the  liability  of  the  insurer  was  complete 

There  has  been  much  discussion  as  to  the  meaning  of  the  iw 
''freight"  in  the  charterparty,  and  it  has  been  represented 
having  been  in  the  nature  of  a  loan  or  of  a  payment,  not  for 
carriage  of  the  goods,  but  for  the  taking  of  them  aboard  the  ve 
and  agreeing  to  carry  them.  Bat  I  see  nothing  to  warrant 
adoption  of  such  a  view.  '* Freight"  has  a  definite  meaning, 
is  described  by  Mr.  PhiUips  (1),  in  a  passage  cited  by  G 
Justice  BoviH,  as  signifying  ^'  the  earnings  or  profit  derived  by 
shipowner  or  hirer  of  the  ship  from  the  use  of  it  himself  oi 
letting  it  to  others  to  be  used,  or  by  carrying  goods  for  othe 
and  by  Lord  Tmterden  in  Flint  v.  Flemyng  (2),  as  importmg  ^ 
benefit  derived  from  the  employment  of  the  ship."  In 
charterparty  ''  freight "  surely  means  nothing  else.  It  is  ' 
profit  to  be  derived  by  the  shipowner "  on  the  delivery  of 
cargo,  at  the  end  of  the  voyage,  for  ''  the  use  of  the  ship,  in  < 
veying  the  coals  of  the  charterer."  I  agree  with  the  clear  w 
(1)  Chap.  III.  sect.  2.  (2)  1  B.  &  Ad.  45. 
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Saron  Clecuiby  in  the  Court  of  Exchequer  Chamber:  "  We  can-    H.  L.  (K,j 
depart  from  the  settled  meaning  of  the  word  *  freight '  and  the        I87u 
ining  expressly  given  to  it  in  this  charterparty,  namely,  the 
aunt  to  be  paid  at  the  end  of  the  voyage  for  what  is  ready  for 
[very  at  the  stipulated  rate.    This  had  been  wholly  satisfied  by 
advance  made,  and  so  the  shipowner  was  entitled  to  receive       I^ 
more,  and  the  captain  was  right  in  delivering  the  half  cargo 
)  of  freight  "(1). 

['he  charterparty  speaks,  first,  of  "  freight  **  generally  as  to  be 
i  "on  unloading  and  right  delivery,"  and  it  is  "such  freight " 
ich  it  afterwards  divides  into  the  "one  half"  and  "the 
lainder."  Why  should  we  strive  to  put  an  unnatural  and  un- 
ustomed  meaning  on  an  ordinary  word  which  is  accepted  by 
parties  as  it  is  commonly  understood,  when  they  give  and  take 
eceipt  for  the  money  paid,  not  as  a  loan,  or  a  payment  for 
ting  the  cargo  on  board,  or  for  accepting  the  goods  without 
[very,  but  as  being  "  advance  of  half-freight  on  within  ship- 
Qt,"  plainly  pointing  to  an  entire  freight  on  the  entire  cargo  to 
[ully  or  partially  earned  and  paid  on  the  full  or  partial  delivery 
hat  cargo  at  Bombay. 

leliance  has  been  placed  on  some  expressions  of  Lord  Kings- 
m  in  Kirchner  v.  Venus  (2),  in  which  he  states  that  "freight 
he  reward  payable  to  the  owner  for  the  safe  carriage  and  deli- 
Y  of  goods,"  and  that  "  a  sum  of  money  payable  before  the 
ival  of  the  ship  at  her  port  of  discharge,  and  payable  by  the 
ppers  of  the  goods  at  the  port  of  shipment,  does  not  acquire  the 
Gtl  character  of  freight,  because  it  is  described  by  that  name  in 
)ill  of  lading."  Any  opinion  of  Lord  Kingsdoum,  even  an 
b-  didum  like  this,  is  entitled  to  high  consideration,  and  I  do 
think  it  at  all  necessary  to  impeach  the  ix>rrectne8s  of  his 
rds  for  the  purpose  of  sustaining  the  view  I  am  submitting  to 
ir  Lordships.  Immediately  after  using  them  he  goes  on  to 
ognise  the  right  and  the  power  of  those  who  enter  into  shipping 
eements  "  to  supersede  by  a  special  contract  the  rights  and  ob- 
ations  which  the  law  attaches  to  freight  in  its  legal  sense,"  and 
tt,  even  assuming  the  accuracy  of  his  definition,  seems  to  me 
ictly  what  the  parties  have  done  in  the  present  case.  They  have 
(I)  Law  Kep.  9  C.  P.  574.  (2)  12  Moo.  P.  C.  390. 
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H,  L<  (K )    made  a  contract  which  unmistakeably  deals  with  the  prepayme 
ia7(i        as  of  *^  freight  **  and  nothing  else ;  and  whatever  might  have  be 

ALUB03C     *^®  legal  force  of  the  term  if  it  stood  by  itself,  and  without  t 
'*  specific  directions  as  to  the  **  one  half  "  and  "  the  remainder,"  th( 

MiRfKi^  directions  equally  give  to  both  the  character  of  "  freight,"  althou 
the  first  half  is  to  be  paid  before  delivery.  So  that  I  do  not  a 
ceive  the  dictum  of  Lord  King%down  to  be  adverse  in  reality  to  t 
contention  of  the  Appellant. 

And  that  contention,  on  this  particular  point,  is  strongly  si 
tained  by  several  cases,  to  two  of  which  I  shall  briefiy  advert. 
De  SUvale  v.  Kendall  (1)  a  charterparty  provided  that  the  ch 
terer  should  pay  *'  for  the  freight  and  hire  of  the  vessel,  a  specif 
sum  in  advance,"  and  "  the  residue  on  the  delivery  of  the  carg 
The  provision  in  that  instrument  was  substantially  the  same 
that  with  which  we  are  dealing,  and  it  was  contended  there, 
here,  that  the  advance  was  not  freight,  but  in  the  nature  of  a  loi 
And  there  Lord  EUenhorough  sedd :  "  If  the  charterparty  be  sile 
the  law  will  demand  a  performance  of  the  voyage,  for  no  freij 
can  be  due  until  the  voyage  be  completed.  But  if  the  pan 
have  chosen  to  stipulate  by  express  words,  or  by  words  8u£ScieD 
intelligible  to  that  end,  that  a  part  of  the  freight  (using  the  w< 
'freight ')  should  be  paid  by  anticipation,  which  should  not  depc 
on  the  performance  of  the  voyage,  may  they  not  so  stipulat< 
Every  word  is  applicable  to  the  circumstances  of  this  case ;  and 
Lord  Ellenborough  insisted  on  deciding  on  the  terms  of 
charterparty  before  him,  and  declined  to  consider  other  cases 
plying,  as  he  said,  "  to  other  forms  of  covenant,"  so  I  think  y( 
Lordships  may  safely  found  your  judgment  upon  the  express  wo 
of  this  particular  contract.  In  that  case,  also,  the  Judges  b 
expressly  that  there  is  no  doubt  of  the  competency  of  parties 
stipulate  for  part  payment  of  the  freight  before  it  can  be  kno 
whether  any  freight  will  accrue  or  not.  So,  in  Byrne  v.  SehiHer  { 
the  latest  case  bearing  on  the  present,  the  charterparty  provi< 
that  a  vessel  has  to  be  sent  on  a  voyage  at  a  specific  rate  of  freig 
"  such  freight,"  as  here,  to  be  paid  partly  in  advance  and  ^'  \ 
remainder  on  right  delivery  of  the  cargo  at  the  port  of  discharg 
And  then  the  Court  dealt  with  the  payments  as  **  on  account 
(1)  4  M.  *  S.  37.  (J)  Uw  Rep.  G  Ex.  20;  in  Ex.  Ch.  319 
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ght."  The  cireumstanees  of  those  cases  make  the  observations 
the  Judges  directly  applicable  to  the  case  before  us,  and  they 

others  shew  also  that  a  stipulation  to  pay  freight  in  advance 

before  delivery  is  not  only  legal,  but  of  common  use  amongst 
imercial  people. 

might  have  been  disposed  to  dwell  on  the  inconvenience 
able  to  arise  in  a  case  like  this  from  the  adoption  of  the  view 
he  Bespondents.  It  would  plainly  involve,  in  certain  circum- 
tees  of  insufScient  delivery,  from  any  cause,  serious  loss  to  the 
rterer,  which  it  would  be  di£Bcult  to  suppose  him  to  have  de- 
led  or  contemplated  as  just  and  reasonable,  but  this  point  has 
1  so  well  put  by  my  noble  and  learned  friend  who  last  addressed 
House  that  I  shall  not  occupy  time  by  dwelling  upon  it.  I 
satisfied,  with  much  deference  to  the  adverse  view  which  has 
1  so  strongly  supported,  that,  on  the  construction  of  the 
i;erparty  alone,  the  Plaintiff  is  entitled  to  recover;  and  I 
er  to  base  my  opinion  on  that  sufficient  ground. 

think  the  judgment  of  the  Exchequer  Chamber  should  be 
irsed. 
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ij)  Selborne  : — 

[y  Lords,  the  difficulty  in  this  ease  (for  certainly  I  felt  some 
culty  during  the  argument,  and  it  has  been  the  subject  of 
ih  difference  of  opinion  between  Judges  of  high  authority) 
es  out  of  the  peculiar  rule  of  English  mercantile  law,  that  an 
Euice  on  account  of  freight  to  be  earned,  made  at  the  com- 
kcement  of  a  voyage,  is,  in  the  absence  of  any  stipulation  to 
contrary,  an  irrevocable  payment  at  the  risk  of  the  shipper 
he  goods,  and  not  a  loan  repayable  by  the  borrower  if  freight 
hat  amount  be  not  earned. 

'he  authorities  referred  to  by  Mr.  Justice  Brett  certainly 
blish  this  general  rule  (whether  reasonable  in  the  abstract  or 
I ;  and  it  must  be  taken  that  payments  in  advance,  such  as 
t  which  was  made  by  the  charterer  in  the  present  case,  are  in 
)  coimtry  generally  made  and  received,  as  between  the  parties 
sontracts  of  affreightment,  upon  this  understanding, 
t  is,  however,  remarkable  that  none  of  the  authorities  seems 
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H.  L,  (E.)    to  touch  the  precise  question  in  this  case,  viz.,  whether  1 

IS76       charterer,  under  a  contract  like  that  before  your  Lordships,  ha 

^^^^j^jj     right  to  deduct  the  whole  amount  paid  by  him  in  advance  fr 

^'         any  freight  which  may  actually  be  earned  in  case  of  a  Ices  of  p 

^fARINB      of  the  cargo;  or  whether  such  advance  ought  to  be  apportioi 

MsiR^E  o.  ^^^^  ^j^^  whole  cargo  delivered  on  board,  so  that  the  loss  o 

proportionate  part  of  it  will  f^l  upon  the  charterer  if  part  of 

cargo  is  lost^    In  that  case  it  does  not  seem  to  me  to  be  matet 

or  to  create  any  difficulty  in  the  application  of  the  princi 

whether  the  advance  is  of  an  aliquot  part  of  the  estimated  frei 

or  of  a  gross  sum  of  money. 

Mr.  Justice  BlacJcbum,  if  I  understand  him  rightly,  thinks  1 
on  principle  the  latter  view  is  that  most  consistent  with  the  i 
established  by  the  authorities,  and  that  there  is  nothing  in 
express  contract  between  these  parties  to  justify  a  different  c 
elusion.  The  actual  settlement  between  the  shipowner  and 
charterer  did  (indeed)  take  place  upon  the  opposite  view ;  bat 
insurer  was  no  party  to  that  settlement ;  and  what  was  done  i; 
dlioB  could  not  enlarge  his  liability.  It  may  be  that  the  princ 
on  which  that  settlement  proceeded  was  according  to  a  gen< 
usage  of  trade ;  but  of  this  I  find  no  proof.  I  am  by  no  m( 
clear  that  the  reasoning  of  Mr.  Justice  Blackburn  is  fully  met 
the  observation  of  Mr.  Justice  Breti,  that  if  this  be  not  the  cor 
principle,  'Hhe  charterer  must  in  effect  pay  more  than  £2  per 
in  every  case  except  where  the  whole  cargo  is  delivered."  If 
whole  cargo  is  lost,  he  must  *'  in  effect "  pay  £1  a  ton  on  the  g( 
put  on  board,  though  under  the  contract  no  freight  whatever 
been  earned.  The  introduction  of  the  words  "  in  effect,"  w 
the  question  is  as  to  the  legal  consequences  of  an  anomal 
rule  not  expressed  in  terms  by  the  contract,  may  perhaps 
fallacious. 

On  the  other  hand,  the  conclusion  of  Mr.  Justice  Blaekb 
rests  entirely  upon  the  ground  that  in  a  contract  so  worded  as 
present,  a  stipulation  tantamount  to  that  expressed  by  the  wo 
*^  the  amount  paid  on  signing  the  bill  of  lading  to  be  dedu( 
from  freight  in  settlement  thereof,**  ought  not  to  be  implies 
it  is  not  expressed.  I  am  unable  to  adopt  that  opinion;  t 
upon  the  whole  case  (though  I  should  have  thought  it  more  s( 
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tory  if  there  had  been  some  authoritatiye  source  of  iDformation 
to  the  usage  of  trade)  I  think  that  the  view  of  the  proper 
struction  and  effect  of  such  a  contract  taken  by  the  majority 
the  learned  Judges  and  by  your  Lordships,  is  the  more  reason- 
By  and  that  which  is  most  in  accordance  with  the  natural 
Emiug  of  the  words  of  the  charterparty,  and  with  the  probable 
mtion  of  the  contracting  parties.  If  so,  there  was  clearly,  in 
}  case,  a  total  loss  of  the  whole  interest  of  the  assured  in  the 
)le  subject-matter  of  the  insurance ;  and  the  judgment  of  the 
irt  of  Exchequer  Chamber  ought,  therefore,  to  be  reversed. 

JudgmeM  of  the  Cowt  of  ExcJiequer  Chamber  re- 
versed, and  judgment  of  the  Court  of  Common 
Pleas  affirm£d. 

Lords'  Journals,  30th  March,  1876. 

Jolicitor  for  Appellant :   William  Nash. 
k)licitor8  for  Bespondent :  Argles  &  Rawlins. 
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11.  L.  (E.)    to  touch  the  precise  question  in  this  case,  viz.,  whether  i 

Xg76       charterer,  under  a  contract  like  that  before  your  Lordships,  ha 

Allisoh     right  to  deduct  the  whole  amount  paid  by  him  in  advance  ft 

».         any  freight  which  may  actually  be  earned  in  case  of  a  Ices  of  p 

AtABiNB      of  the  cargo;  or  whether  such  advance  ought  to  be  apportioi 

yguKABOK    .  ^^^^  ^j^^  whole  cargo  delivered  on  board,  so  that  the  loss  c 

proportionate  part  of  it  will  f^l  upon  the  charterer  if  part  of 

cargo  is  lost^    In  that  case  it  does  not  seem  to  me  to  be  matei 

or  to  create  any  difficulty  in  the  appL'cation  of  the  princi 

whether  the  advance  is  of  an  aliquot  part  of  the  estimated  frei 

or  of  a  gross  sum  of  money. 

Mr.  Justice  BlaeJcbum,  if  I  understand  him  rightly,  thinks  1 
on  principle  the  latter  view  is  that  most  consistent  with  the  i 
established  by  the  authorities,  and  that  there  is  nothing  in 
express  contract  between  these  parties  to  justify  a  different  ( 
elusion.  The  actual  settlement  between  the  shipowner  and 
charterer  did  (indeed)  take  place  upon  the  opposite  view ;  but 
insurer  was  no  party  to  that  settlement ;  and  what  was  done  i 
alios  could  not  enlarge  his  liability.  It  may  be  that  the  princ 
on  which  that  settlement  proceeded  was  according  to  a  gen 
usage  of  trade ;  but  of  this  I  find  no  proof.  I  am  by  no  m< 
clear  that  the  reasoning  of  Mr.  Justice  Blackburn  is  fully  met 
the  observation  of  Mr.  Justice  BreU,  that  if  this  be  not  the  cor 
principle,  '^the  charterer  must  in  effect  pay  more  than  £2  per 
in  every  case  except  where  the  whole  cargo  is  delivered."  If 
whole  cargo  is  lost,  he  must  "  in  effect  *'  pay  £1  a  ton  on  the  g< 
put  on  board,  though  under  the  contract  no  freight  whatever 
been  earned.  The  introduction  of  the  words  "  in  effect,"  ¥i 
the  question  is  as  to  the  legal  consequences  of  an  anoma 
rule  not  expressed  in  terms  by  the  contract,  may  perhaps 
fallacious. 

On  the  other  hand,  the  conclusion  of  Mr.  Justice  Bladct 
rests  entirely  upon  the  ground  that  in  a  contract  so  worded  as 
present^  a  stipulation  tantamount  to  that  expressed  by  the  wo 
**  the  amount  paid  on  signing  the  bill  of  lading  to  be  dedu< 
from  freight  in  settlement  thereof,**  ought  not  to  be  implie 
it  is  not  expressed.  I  am  unable  to  adopt  that  opinion;  i 
upon  the  whole  case  (though  I  should  have  thought  it  more  s( 
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tory  if  there  bad  been  some  autboritatiye  source  of  iDformation 
to  tbe  usage  of  trade)  I  tbink  tbat  tbe  view  of  tbe  proper 
struction  and  effect  of  such  a  contract  taken  by  tbe  majority 
the  learned  Judges  and  by  your  Lordsbips,  is  tbe  more  reason- 
By  and  tbat  wbicb  is  most  in  accordance  witb  tbe  natural 
miug  of  tbe  words  of  tbe  cbarterparty,  and  witb  tbe  probable 
mtion  of  tbe  contracting  parties.  If  so,  tbere  was  clearly,  in 
I  case,  a  total  loss  of  tbe  wbole  interest  of  tbe  assured  in  tbe 
)le  subject-matter  of  tbe  insurance ;  and  tbe  judgment  of  tbe 
irt  of  Excbequer  Chamber  ought,  therefore,  to  be  reversed. 

Judgment  of  the  Court  of  Exchequer  Chamber  re- 
versed, and  judgment  of  the  Court  of  Common 
Pleas  affirmed. 

Lords"  Journals,  30tb  March,  1876. 

Solicitor  for  Appellant :  William  Nasli. 
k)licitor8  for  Respondent :  Argles  dk  Rawlins. 
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tt  L.  (E.)    THOMAS  W.  EHODES (Plaintif 

187.;  '  inErbo 

'!^-      GEORGE     P.     FORWOOD     a»d    WALTER  (Defhtoa 
PATON j  inEbec 

Contract — Agency — Control  over  Property — Principal — Sale  of  the  Snhje 

the  Agency, 

Where  two  parties  mutually  agree,  for  a  fixed  period,  the  one  to  em 
the  other  as  his  sole  agent  in  a  certain  business,  at  a  certain  place,  the  < 
that  he  will  act  in  that  business  for  no  other  principal  at  that  place,  the 
no  implied  condition  that  the  business  itself  shall  continue  to  be  carrie 
during  the  period  named. 

A.  and  B,  agreed  '*  in  consideration  of  the  services  and  payments  t 
mutually  rendered,"  that  for  seven  years,  or  as  long  as  A,  bhould  conl 
to  carry  on  business  at  the  town  of  i..  A,  should  be  the  sole  agent  i 
for  the  sale  of  B.^a  coals,  and  that  B.  would  not  employ  any  other  agei 
L.  for  that  purpose.  There  were  stipulations  in  the  agreement  that  B,  sb 
have  the  entire  control  over  the  prices  for  which,  and  the  credits  at  w 
the  coals  were  to  be  sold ;  and  that  if  A,  could  not  sell  a  certain  amoun 
year,  or  B,  could  not  supply  a  certain  amount  per  year,  cither  party  m 
on  notice,  put  an  end  to  the  agreement.  At  the  end  of  four  years,  B. 
the  colliery  itself.  In  an  action  by  A.  for  damages  for  breach  of  the  a- 
ment,  thereby  occasioned : — 

Heldy  that  the  action  was  not  maintainable ;  for  that  the  agrcemcn 
not  bind  the  colliery  owner  to  keep  his  colliery,  or  to  do  more  than  em 
the  agent  in  the  sale  of  such  coals  as  he  sent  to  L, 

Action  for  damages  for  an  alleged  breach  of  contract. 

Bhodes  was  the  owner  of  the  Bisca  Colliery^  Forwood  dk  Pi 
were  brokers  in  Liverpool.  The  declaration  set  forth  an  agreen 
dated  the  24th  of  September,  1869,  of  which  the  material  parts  \\ 
the  following :  *'  In  consideration  of  the  services  and  payment 
be  mutually  rendered,*'  it  was  agreed :  1.  "  For  the  term  of  se 
years  from  the  1st  day  of  November  next  Messrs.  Paton  £  1 
woody  or  such  one  of  them  as  shall  continue  to  carry  on  business 
the  name  of  that  firm  at  Liverpool^  shall  and  will  be  the  agenti 
Mr.  Bhodes  at  Liverpool  for  the  sale  of  the  coals  of  all  kinds  [ 
duced  at  the  Bisea  Collieries,  subject  nevertheless  to  the  det 
mination  of   such    agency    in    manner  hereinafter  mentioii 
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Daring  the  contmuance  of  such  agency  Mr.  Rhodes  will  not 
Qploy  any  other  agent  for  the  sale  of  coals  in  the  port  of  Liverpool, 
ve  in  respect  of  contracts  now  existing,  all  of  which  are  expressly 
empted  from  this  agreement.  3.  That  the  rates  at  which  coal 
to  be  sold,  and  all  special  terms  with  respect  thereto,  and  the 
irchasers,  and  amount  of  credit  in  the  case  of  sales  other  than 
r  cash,  are  to  be  subject  to  the  approval  of  Mr.  Bhodes,  as  are  also 
e  rates  to  be  charged  for  shipping  or  delivery  of  coals.  4.  That 
essrs.  Forwood  &  Baton  will  not  during  the  continuance  of  their 
;ency  act  as  agents  for  the  sale  of  any  other  steam  coal  without 
e  written  consent  of  Mr.  EhodeSy  to  be  obtained  for  each  trans- 
tion."  By  the  5th  article,  the  commission  was  fixed. at  £3  per 
nt.  to  include  all  the  charges  to  be  incurred  by  the  agent. 

"  That  in  case  during  the  first  or  any  subsequent  year  of  the 
[ency  hereby  created,  reckoning  from  the  1st  of  November  to 
e  Ist  of  November,  Messrs.  Forwood  &  Paton  shall  not  have, 
ndfde,  sold  50,000  tons  of  coals  on  Messrs.  Bhodes^  account,  in 
nformity  with  the  terms  of  this  contract,  it  shall  be  lawful  for 
r.  Bhodes  at  any  time  prior  to  the  1st  day  of  May  in  the  ensuing 
ar  to  determine  the  said  agency  at  the  expiration  of  six  months 
im  the  delivery  of  a  notice  in  writing  to  that  effect "...''  and 

the  event  of  Mr.  Ehodes  not  being  able  to  supply  with  due 
spatch  the  quantity  and  quality  of  coal,  not  exceeding  75,000 
ns  in  all,  in  any  one  year,  which  may  have  been  sold  on  his 
count  in  conformity  with  the  terms  of  this  contract,  (saving  in  the 
£e  of  strikes  and  inevitable  accidents),  it  shall  be  lawful  for 
essrs.  Fortoood  dk  Paion  in  like  manner"  to  determine  their 
[ency. 

The  agreement  was  acted  upon  by  the  parties  until  the  1st  of 
'arch,  1873,  when  the  Defendant  contracted  to  sell  the  Bigca 
oUiery,  and  the  vendees  took  possession  of  it  on  the  22nd  of  that 
onth,  and  from  that  time  the  Plaintiffs  had  ceased  to  be 
nployed  in  the  sale  of  the  coals. 

Forwood  &  Paton  having  brought  their  action  on  the  agree- 
lent,  it  was  referred  to  a  barrister,  who  stated  a  case  for  the 
pinion  of  the  Court  Upon  argument  in  the  Court  of  Exchequer, 
idgment  was  given  by  Mr.  Baron  Bramwell,  and  Mr.  Baron 
IjeaAyy  for  the  Defendant  Rhodes.  Upon  Error  to  the  Exchequer 
Vou  I.  3  S 
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Chamber,  that  judgment  was  reversed  by  Lord  Cohridge,  Mr.  Ju 
tice  Lush^  and  Mr*  Jiistice  Archibald,  Diss.  Mr.  Justice  Qaai'i 
The  case  was  then  brought  up  on  Error  to  this  House. 

Mr.  Befhjamin,  Q.C.,  and  Mr.   Patcliett,  for  the  Plaintiff  i 
Error : — 

The  fact  that  the  agreement  provided  one  particular  mode 
putting  an  end  to  it  when  certain  circumstances  should  occur,  d 
not  prevent  the  parties  from  determining  it  under  all  other  ci 
cumstances.  There  were  several  matters  not  provided  for  in  tl 
contract.  Rhodes  was  not  bound  to  send  all  or  even  any  of  l 
coal  to  LiverpooL  If  he  found  a  market  elsewhere,  at  which  1 
could  get  a  higher  price,  he  might  send  all  the  produce  of  I 
colliery  to  that  more  profitable  market ;  so,  under  the  words  of  tl 
articles  themselves,  he  was  entitled  to  regulate  the  prices  and  t 
terms  of  credit  on  sales,  and  by  either  of  these  means  he  mig 
really  have  put  an  end  to  the  agency.  The  only  stipulation  w 
that  if  he  sent  coals  to  Liverpool  for  sale  he  was  to  employ  F( 
wood  dt  Paion  as  his  agents  to  sell  them.  The  stipulation  as 
seven  years  referred  to  that  and  to  no  other  matter ;  he  was  i 
bound  to  work  his  mine  at  all,  if  it  appeared  that  he  could  i 
work  it  except  at  a  loss — and  if  so,  the  principle  of  his  own  adva 
tage  applied  in  the  other  case,  and,  as  he  might  leave  off  worki 
his  mine,  he  might  sell  it  and  get  rid  of  it  altogether.  The  ci 
of  Burton  v.  The  Greed  Northern  Bailway  (1)  is  entirely  in  favc 
of  this  construction  of  the  contract,  and  Ex  parte  Madure^  In 
the  English  and  Scottish  Marine  Insurance  Company  (2),  is  direci 
in  point  There,  a  person  engaged  to  act  as  agent  for  the  insurai 
company  for  five  years  at  a  fixed  salary,  and  also  on  a  commissi 
of  10  per  cent.  Before  the  five  years  expired  the  company  ^ 
wound  up,  and  he  was  held  not  entitled  to  prove  against  I 
company  for  the  loss  of  his  commission  during  the  remain( 
of  the  term.  Here  Fonvood  dt  Paton  might  cease  to  carry 
business  at  Liverpool,  and  that  would  put  an  end  to  the  contra< 
Bhodes  was  equally  entitled  to  put  an  end  to  it  by  selliDg  1 
colliery. 


(1)  9  Ex.  507 


(2)  Law  Rep.  5  Ch.  Ai>.  737. 
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Sfr.  Manisty^  Q.C.,  and  Mr.  J.  C.  Biffham,  for  the  Defendants  In 


ror: 
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This  was  a  valid  agreement  for  employment  in  a  lawfol  business, 
was  made  for  the  term  of  seyen  years  absolutely ;  during  that 
-iod  Bhodes  bound  himself  to  employ  Forwood  &  Paton  as  his 
mis  at  Liverpool  for  the  sale  of  all  his  coals  raised  from  the 
}ca  Colliery  ;  during  that  period  they  bound  themselves  to  act  as 

agents  at  Liverpool^  to  act  for  him  and  no  one  else.  The 
cement  professed  to  be  made  ^'  in  consideration  of  the  services 
I  payments  to  be  mutually  rendered."  That  the  contract  was 
3nded  to  be  a  valuable  one  was  shewn  by  the  fact  that  if  the 
ints  did  not  sell  at  least  50,000  tons  of  coal  in  a  year,  or  if 
odes  did  not  supply,  if  they  were  sold,  up  to  75,000  tons  in  a 
ir,  the  contract  might  be  determined  by  a  six  months'  notice. 
b  it  was  only  to  be  determined  on  notice,  and  for  a  matter  es- 
ssly  agreed  upon.  That  shewed  that  it  was  intended  to  be  a 
tinning  contract — that  is,  continuing  up  to  the  end  of  the  time 
Qtioned  at  the  commencement  of  it.  Neither  party  had  a  right 
put  an  end  to  it  at  his  mere  pleasure  by 'rendering  himself 
ible  to  perform  it.  The  cases  cited  have  no  application  to  the 
sent.  In  Burton  v.  The  Great  Northern  Bailway  Company  (1) 
Court  held  that  the  contract  as  set  out  in  the  declaration  was 

proved,  and  that  in  truth  it  was  only  a  unilateral  contract, 
ich  certainly  was  not  so  here ;  and  in  the  case  of  Madure  (2) 
company  did  not  wilfully  break  the  contract,  but  became  by  law 
Etpable  of  performing  it.  It  was  true  that  to  Bhodes  was  re- 
red  the  power  to  control  the  prices,  and  also  the  credits  at 
ich  the  coals  were  to  be  sold,  but  he  could  not  do  that  fncdd  fide; 

could  he  maid  fide  send  his  coals  to  another  market,  and 

id  sending  them  to  the  market  of  Liverpool.    In  Stirling  v. 

iUand  (3)  an  insurance  company  had  entered  into  an  agree^ 

Qt  with  C.  D.   to.  appoint  him  an  agent  for  insurances  at 

tsyow,  jointly  with  A.  J?.,  and  undertook  to  pay  C.  D.  a  certain 

1  if  A.  B.  should  be  displaced.     The  company  transferred  its 

dness  to  another  company,  wound  up  its  affairs,  and  dissolved ; 

ras  held  that  this  was  a  displacing  of  A.  B.  which  enabled  it  Bl 

(1)  9  Ex.  507.  (2)  Law  Rep.  5  (3i.  Ap.  737. 

(3)  5  B.  <Sr  S.  840. 
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to  recover.  Lord  Chief  Justice  Cockburn  there  said  (1) :  "I  Ic 
on  the  law  to  be  that,  if  a  party  enters  into  an  arrangement  t 
can  only  take  effect  by  the  continuance  of  a  certain  existiog  at 
of  circumstances,  there  is  an  implied  engagement  on  his  part  t 
he  shall  do  nothing  of  his  own  motion  to  put  an  end  to  that  st 
of  circumstances,  under  which  alone  the  engagement  can  be  op( 
tive  ;**  and  he  added  that  it  would  have  been  different  if  the  c< 
pany  had  come  to  an  end  from  other  and  external  circumstani 
That  principle  must  goyern  this  case.  Ehodea  engaged  that 
agents  should  be  his  sole  agents.  [Lord  O'Hagak  : — ''  At  Li\ 
pod"]  Yes,  and  they  put  themselves  under  a  correspond 
obUgation.  Under  such  circumstances  Rhodes  was  not  entitled  to 
able  himself  from  the  performance  of  his  contract.  The  state  of  fi 
under  which  the  agreement  was  made,  continuing,  Rhodes  was  bo 
to  continue  to  perform  it,  and  is  responsible  in  damages  if  he  (3 
not.  Here  Foncood  &  PcUon  stipulate,  not  only  that  they  will 
as  brokers  for  Rhodes  for  the  sale  of  the  Risca  coals,  but  they 
not  act  as  brokers  for  any  one  else.  That  was  a  valid  considera 
for  a  binding  promise  on  his  part  They  had  to  incur  a  large 
pense  in  enabling  themselves  to  fulfil  their  part  of  the  conti 
and  it  cannot  be  contended  that  as  soon  as  they  had  done  so 
might  sell  his  colliery,  and  so  deprive  them  of  all  means  of  n 
bursing  themselves.  That  argument  would  in  truth  amoun 
saying  that  there  was  no  contract  whatever.  Such  a  thing  as 
sale  of  the  colliery  was  never  thought  of  by  either  party  when 
contract  was  made,  and,  therefore,  no  positive  stipulation  was 
troduced  concerning  it  But  there  can  be  no  doubt  that  at  i 
time  both  parties  expected  and  intended  that  the  contract  sh< 
endure  for  the  full  term  of  seven  years.  The  only  matters 
which  the  contract  could  be  terminated  were  specially  provi 
for.  Melntyre  v.  Bdcher  (2)  exactly  applies  here.  That  wf 
ease  where  A.  sold  to  B.  his  [practice  as  a  surgeon.  A,  wai 
introduce  B,  to  the  patients,  and  to  receive  for  the  first  four  y< 
one-fourth  part  of  the  gross  annual  earnings,  provided  they  did 
fall  below  £300.  B,  discontinued  the  practice,  and  it  was  1 
that  he  could  not  lawfully  do  so,  for  that  there  was  an  imp 
contract  to  keep  it  up,  and  an  allegation  in  the  declaration  thai 
(1)  5  B.  &  S.  852.  (2)  11  C.  B,  (X.^.)  664 ;  32  L.  J.  (CP.)  26 
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bis  own  acts  and  deraults "  he  had  disabled  himself  from  per- 
rming  his  agreement,  was  held  properly  to  set  forth  the  cause  of 
tion.  The  principle  there  was  broadly  stated  by  Lord  Chief 
istice  Erlcy  and  was  in  accordance  with  the  opinion  he  had 
s^ays  expressed  on  the  subject  of  such  an  agreement  (1).     Even 

the  case  of  Churchvoard  v.  The  Queen  (2),  where  the  great 
Sculty  arose  upon  the  action  of  the  Parliament,  Lord  Chief 
istice  (JocTcburn  said  (3)  that  though  a  contract  might  appear  to 

binding  only  on  one  party,  there  most  be  ''  corresponding  and 
rrelative  obligations  "  on  the  other ;  and  that  was  so  here. 
By  the  provision  affecting  the  termination  of  the  contract  upon 
tice,  it  may  be  that  the  Flainti£&  would  be  bound  to  refrain 
)m  acting  as  agents  for  any  other  coal  owners  during  a  period  of 
my  months,  and  in  that  respect  they  might  suffer  serious 
mage. 

Mr.  Benjamin  was  not  called  upon  to  reply. 


H.L.CK.) 

Rhodes 

FORWOf^P. 


IE  Lord  Chancellor  (Lord  Cairm) : — 

My  Lords,  I  do  not  think  that  any  of  your  Lordships  can  have 
y  doubt  as  to  the  decision  which  the  House  ought  to  give  in  the 
esent  case.  The  case  itself  lies  in  an  extremely  short  compass. 
I  regards  its  general  history  it  may  be  stated  thus : — There  is  a 
lliery  owner  in  the  south  of  Wales  who  is  anxious  to  place  the 
oduce  of  his  colliery  in  the  most  advantageous  way,  and  to 
tain  a  sale  for  the  coal  taken  from  it  in  the  Liverpool  market,  as 
)]\  as  in  other  places.  He  enters  into  an  agreement  with  certain 
intlemen  in  Liverpool,  the  present  Bespondents.  I  shall  have  to 
rer  a  little  more  particularly  to  the  details  of  that  agreement 
terwards,  but  the  outline  of  it  -is  this,  they  are  to  become  his 
ents  for  the  sale  of  the  coal  sold  in  Liverpool  for  a  period  of 
ven  years ;  during  that  time  he  will  not  employ  any  other  agent 
Liverpool  to  sell  his  coal|  and,  during  that  time,  they  will  not 
t  as  agents  without  his  consent  for  the  sale  of  any  other  steam 
al :  they  are  to  be  paid  a  price  for  their  services  by  a  percentage 
Km  the  value  of  the  coal  sold,  and  for  that  price  they  are  to 


[1)  See  his  opinion  in  Beckham  v, 
ake,  2  H.  L.  C.  at  p.  607. 


(2)  Law  Rep.  1  Q.  B.  173. 

(3)  Ibid.  195. 
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187G        mending  the  coal  to  purchasers,  which  may  have  to  be  incur 
Rhodes      ^^  Liverpool. 

FoBwix^D         ^y  Lords,  the  employment  commences  upon  that  footing,  s 

the  case  finds  clearly  that  the  Respondents  were  at  considera 

expense  in  bringing  the  coal  into  the  Liperpool  market,  and  bef 
the  notice  of  purchasers.  As  a  matter  of  course  that  expei 
would  naturally  be  incurred  to  a  greater  extent  in  the  earlier  p 
of  the  term  of  seven  years  than  in  the  later  part.  The  empl 
ment  therefore  during  the  earlier  part  of  the  seven  years  wo 
naturally  be  expected  to  be  less  remunerative  than  during  i 
later  part  of  that  period.  The  employment  went  on  fo9  ab 
three  years  and  a  half.  At  the  end  of  that  time  the  Appall 
sold  his  colliery,  and  therefore  of  necessity  no  more  coal-  co 
come  to  the  Liverpool  market  with  regard  to  which  he  would 
the  principal  and  the  Bespondents  his  agents.  That,  of  course,  y 
a  very  considerable  hardship  upon  the  Bespondents  for  the  reai 
that  I  have  mentioned.  The  expense  which  would  fall  m 
heavily  upon  them  would  be  the  expense  in  the  earlier  part  of  i 
employment,  and  they  were  deprived  of  the  commission  wh 
they  might  have  earned  during  the  later  years,  which  would  h 
been  the  most  productive  part  of  their  employment.  But  althoo 
that  is  a  hardship  upon  them  which  natiu*ally  one  would  regret 
see  occur,  still  the  question  remains  what  was  the  contract  ente: 
into  between  the  parties,  and  has  there  been,  in  what  has  \x 
done,  any  violation  of  that  contract  ? 

My  Lords,  it  is  not  contended  that  there  has  been  any  violat 
of  any  express  term  in  any  part  of  the  contract.  There  is 
express  term  in  the  contract  from  beginning  to  end  that  i 
Appellant,  the  colliery  owner,  would  send  any  coal  to  Liverp 
or  any  particular  quantity  of  coal  to  Liverpool,  or  that  he  wo^ 
continue  for  any  particular  length  of  time  to  send  coal  to  Liverp 
As  regards  express  contract,  there  is  a  complete  absence  of  ai 
thing  of  that  kind. 

But  then  it  is  contended  that  there  is  an  implied  contn 
under  which  the  Appellant  was  bound  to  send  coal  to  Liverp 
and  that  he  has  disabled  himself  from  performing  that  impli 
contract  by  selling  the  colliery  out  of  which  the  coal  might  ha 
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me.  My  Lords,  that  requires  your  Lordships  to  look  at  the 
Lole  contract,  and  to  discoyer,  if  you  cau,  whether  there  is  any 
sh  implied  contract  as  is  suggested. 

Now  the  general  effect  of  the  contract  is  this :  Tour  Lordships 
11  observe  that  it  commences  in  this  way,  that  *'  for  the  term  of 
ren  years "  ^  Palon  d  Forwood^  or  such  of  them  as  shall  con- 
lue  to  carry  on  business  in  the  name  of  that  firm  at  Liverpool^ 
sJl  and  will  be  the  agents  of  Mr.  Shades  at  Liverpool  for  the 
e  of  the  coals  of  all  kinds  produced  at  the  Bisca  Collieries.*' 
top  there  for  the  purpose  of  saying  that  that  obviously  is,  and 
leed  it  was  admitted  to  be,  not  a  contract  that  they  would  be 
3  agents  of  Shades  for  the  sale  of  Sisea  coal  of  all  kinds  where- 
dT  the  sale  should  take  place,  but  that  they  would  be  the  agents 
'  the  sale  in  Liverpool  of  such  of  the  coal  as  was  sold  in  Liver^ 
)Z;  and,  farther,  that  it  is  obyiously  a  contract  that  they  will  be 
3  agents  of  Shades  for  the  sale  of  coal  which  is  produced  at  the 
sea  CoKery  while  the  Bisoa  Colliery  is  his  property,  because  if 
is  the  property  of  another  person  they  could  not  be  the  agents 
Shades  for  the  sale  of  coal  which  did  not  belong  to  Shades. 
Farther  than  that,  the  contract  is  that  they  will  thus  be  the 
ents  of  Mr.  Shades  for  seven  years  with  this  important  qualifi- 
tion,  "  Subject  nevertheless  to  the  determination  of  such  agency 
manner  hereinafter  mentioned."  You  are  therefore  informed  at 
e  commencement  that  although  there  is  a  fixed  term  stated, 
mely,  seyen  years,  means  are  provided  in  a  subsequent  part  of 
s  contract  for  terminating  the  agency. 

Then  there  are  two  engagements,  one  upon  the  side  of  Shades 
d  the  other  upon  the  side  of  Forwood^  and  they  are  the  only 
o  express  engagements  which  I  find  in  the  contract.  With 
gard  to  Shades,  the  express  engagement  on  his  part  is  in  the 
cond  clause,  ''During  the  continuance  of  such  agency,  Mr. 
^icdes  will  not  employ  any  other  agent  for  the  sale  of  coals  in  the 
irt  of  Liverpool,  save  in  respect  of  contracts  now  existing,  all  of 
lich  are  expressly. exempted  from  this  agreement''  That  is  all 
lich  he  actually  and  openly  contracts  for.  He  ties  his  hand 
;ain6t  having  any  other  agent  for  the  sale  of  coal  in  the  port  of 
iverpaol.  The  express  contract  on  the  part  of  Fanvood,  PaUm^ 
Co.  is  in  the  fourth  paragraph :  **  Forwood,  PcUan,  &  Co.  will  not 


ii.L.(i:o 

187G 

V. 

FORWOOU. 


264 


HOUSE  OF  LORDS 


[VOL 


H.  L.  (E.) 
1876 


Hbqdbb 

p. 

FOHWOOD. 


M 


daring  the  coutiDuance  of  their  agency  act  as  agents  for  the  sa 
of  any  other  steam  coal  without  the  written  consent  of  Mr.  Bkoi 
to  be  obtained  for  each  transaction."  It  is  a  correlative  contra 
on  their  part,  negative  also  in  its  aspect,  that,  as  he  will  not  e 
ploy  any  other  agent,  so  they  will  not  act  for  any  other  princip 
Now  I  ask  your  Lordships  at  this  point  to  consider  if  the  contn 
had  stopped  here,  what  would  have  been  the  result?  Both  part 
would  have  been  tied  and  bound  for  seven  years,  the  one  not 
employ  another  agent,  the  other  not  to  act  for  another  principa 
Then  it  appears  to  have  occurred  to  them,  naturally  enough, 
consider — ^but  what  if  the  agency  produces  no  fruit  to  the  ageni 
Or  what  if  the  agents  are  not  able  to  act  with  the  energy  whi 
the  principal  expects  ?  Is  this  state  of  things  to  go  on  for  se^ 
years  in  this  case  ?  And  then  to  deal  with  that  your  Lordsh 
find  that  the  7th  clause  is  introduced,  providing  that  if  ''dori 
the  first  or  any  subsequent  year  of  the  agency  hereby  create 
Forufoodf  Paton^  &  Co.  shall  not  have  "bonajide  sold  50,000  torn 
coal  on  Mr.  Rhodes^  account,  in  conformity  with  the  terms  of  t 
contract "  (that  is  to  say,  sold  at  prices  of  which  the  princi 
would  approve)  *'  it  shall  be  lawful  for  Mr.  Bhodes,  at  any  ti 
prior  to  the  1st  day  of  May  in  the  ensuing  year  to  determine 
said  agency  at  the  expiration  of  six  months  from  the  delivery  o 
notice  in  writing  to  that  efiect"  And  on  the  other  hand, ''  in 
event  of  Mr.  Rhodes  not  being  able  to  supply  with  due  dispa 
the  quantity  and  quality  of  coal  not  exceeding  "  (not  50,000  t 
but)  '^  75,000  tons  in  all  in  any  one  year  which  may  have  b 
sold  on  his  account  in  conformity  with  the  terms  of  this  contn 
(saving  the  case  of  strikes  or  inevitable  accident),  it  shall  be  Ian 
for  Messrs.  JPortroocZ,  Paton^  &  Co.  in  like  manner  to  determ 
their  agency."  Therefore,  there  is  not  an  absolute  contract 
employ  no  other  agent  during  seven  years,  and  an  absolute  c 
tract  to  act  for  no  other  principal  for  seven  years,  but  a  conti 
of  that  kind  subject  to  determination  in  the  manner  mentioi 
the  mode  of  determination  being  that  which  I  have  read,  a  po^ 
to  the  principal  to  resile  if  his  agent  cannot  sell  at  prices 
proved  by  him  50,000  tons  of  coal  in  the  year,  and  a  power  to 
agent  to  resile  if  the  principal  cannot  supply  him  in  any  year  n 
75,000  tons  of  coal  which  can  be  sold  at  those  prices. 
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Phat  is  the  protection  which  the  parties  have  provided  for 
imselves  with  reference  to  the  duration  or  the  continuance  of , 
5  agreement.  Now  I  ask,  the  parties  having  provided  this 
d  of  protection  for  themselves,  upon  what  principle  is  it  that 
ir  Lordships  are  to  introduce  into  and  to  imply  in  the  agree- 
at  what,  it  is  admitted,  is  not  found  expressly  there,  namely, 
engagement  that  duriug  that  time  the  principal  will  not  dis- 
B  himself  from  sending  coals  to  Liverpool  by  selling  his  colliery 
any  other  person  ?  This  question  is  asked  by  Mr.  Manisty : 
1  you  assume  that  the  agents  intended  to  leave  open  the  right 
)ell  the  colliery  without  any  assent  on  their  part?  My  Lords, 
lould  asky  in  answer  to  that,  another  question.  Can  you  assume 
t  the  principal,  the  colliery  owner,  meant  to  tie  his  hands  for 
en  years  against  selling  the  colliery  without  either  obtaining 
consent  of  the  agents,  or  without  paying  them  a  gross  sum, 
equivalent  for  all  the  profits  they  might  make  by  the  con- 
nance  of  the  engagement  during  the  seven  years  ?  My  Lordn, 
t  was  the  intention  that  there  should  be  an  implied  under- 
ing  of  that  kind,  how  inconsistent  would  that  have  been  with 
express  clause  which  I  have  read,  the  7th  clause,  providing  ex- 
ssly  in  the  events  which  are  there  mentioned  for  the  determi* 
ion  of  the  agreement. 

^ow,  my  Lords,  as  I  pointed  out  in  the  course  of  the  argument, 
re  are  really  in  this  agreement  several  risks  which  are  left 
}gether  uncovered,  and  as  to  some  of  which  it  was  very  candidly 
nitted  by  the  counsel  for  the  Bespondents  that  no  provision 
atever  was  made,  and  that  they  could  not  say  that  there  was 
)n  by  impb'cation  any  protection  against  those  risks.  I  will 
nind  your  Lorddiips  of  what  those  risks  are.  On  the  one  hand, 
the  first  place,  the  colliery  owner,  the  Appellant,  might  sell  the 
ole  of  his  coal  at  ports  other  than  Liverpool  and  not  send  a 
gle  ton  to  Liverpool.  That  is  admitted  on  the  part  of  the 
spondents.  They  do  not  challenge  that  proposition^  They  say 
it  that  is  an  infirmity  in  the  engagement  between  the  parties, 
ie  agents  could  not  have  demurred  or  complained  if  every  ton  of 
s  coal  raised  during  the  seven  years  at  the  Uisca  Colliery  had 
Bn  sold  at  Shcaneea,  or  at  Southampton,  or  at  any  other  port 
iich  might  be  suggested.    In  the  next  place,  the  coal  might 
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have  been  sent  to  Liverpool,  but  the  principal  might  have  takei 
view  with  regard  to  the  price  to  be  obtained  for  it  which  woi 
have  led  him  to  place  limits  upon  the  coal,  such  as  to  prevent  1 
agents  selling  any  of  it  in  any  one  particular  year,  and  the  age 
might  have  been  left  in  that  year  without  any  commission  wh 
ever,  although  having  coal  in  stock,  because  the  principal  mij 
have  thought  it  expedient  to  hold  the  coal  and  wait  for  bet 
prices.  There,  again,  it  is  admitted  that  that  was  in  the  powei 
the  principal,  and  that  the  agent  could  not  have  complain 
Then,  again,  I  asked  the  question :  Supposing  the  colliery  cwi 
had,  by  reason  of  difSculties  arising  with  the  workers  or  otherw 
chosen  to  close  his  colliery  for  a  year,  or  for  several  years,  and 
wait  for  better  times  or  a  more  easy  mode  of  working,  could 
agents  have  complained  ?  It  was  said  they  could  not ;  that 
colliery  owner  must  be  the  judge  of  that.  He  might  have  tal 
that  course  without  exposing  himself  to  any  proceedings 
damages. 

But  if  that  is  so,  if  any  one  of  these  three  courses  might  h 
been  adopted,  if  all  the  coal  after  it  was  got  out  of  the  colli 
might  have  been  sold  elsewhere,  if  the  colliery  might  not  h 
been  worked  at  all,  if  the  prices  required  to  be  fetched  at  Liveri 
might  have  been  such  that  the  coal  could  not  have  been  sold  e^ 
after  it  went  to  Liverpool, — ^if  all  that  was  in  the  power  of  the  colli 
owner,  and  it  could  not  be  contended  that  there  is  any  provie 
in  this  contract  against  any  of  those  risks,  why  is  it  to  be  assoii 
with  regard  to  the  other,  the  fourth  risk,  namely,  the  risk  of 
colliery  owner,  not  selling  his  coal  elsewhere  piecemeal  but  sell 
the  colliery  itself  to  a  purchaser,  that  there  is  an  implied  und 
taking  against  that  one  risk,  although  it  is  admitted  that  ther 
no  undertaking  at  all  against  any  of  the  other  risks  ? 

My  Lords,  in  point  of  fact  an  agreement  of  this  kind,  obviou 
is  made  upon  the  chances  of  risks  of  the  sort  I  have  referred 
and  none  of  which  is  expressed  in  the  agreement.  That  whid 
in  the  mind  of  the  parties,  the  principal  on  the  one  hand  and 
agents  on  the  other,  is,  supposing  it  to  be  convenient  that 
business  should  go  on  and  the  coal  find  its  way  to  the  porl 
Liverpool,  all  that  we  require  to  stipulate  for  is  that»  on  the  * 
hand,  the  principal  should  have  the  security  that  his  agents  ^ 
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9ii£Sciently  energetic  to  sell  a  certain  quantity  of  coal  in  the 
T,  andy  on  the  other  hand,  that  the  agents  should  be  able,  if  a 
icient  quantity  of  coal  is  not  put  in  their  hands  for  sale,  to 
ninate  the  engagement.  My  Lords,  it  is  obvious^  now  that  the 
lit  is  seen,  that  it  would  have  been  a  much  wiser  thing  if  both 
ties,  or  at  all  events  if  the  agents,  in  place  of  stipulating  for  a 
ie  of  terminating  the  agreement  which  required  to  work  it  out 
lapse  perhaps  of  a  year  or  eighteen  months,  had  stipulated  for 
iore  speedy  power  of  terminating  the  agreement,  and  for  the 
'er  of  taking  coal  for  other  people  as  agents,  supposing  the  coal 
the  Biaca  Colliery  was  not  sent  to  them.  That,  however,  was 
them  to  judge  of.  Your  Lordships  cannot  reform  an  agreement 
ause  in  the  result  it  appears  to  produce  consequences  which 
nbly  may  not  have  been  expected. 

'he  fiimple  point  here  appears  to  me  to  be,  as  it  is  admitted 
b  there  is  no  express  contract  which  has  been  violated,  can  your 
dships  say  that  there  is  any  implied  contract  which  has  been 
ated  ?  I  can  find  none.  I  cannot  find  any  implied  contract 
t  the  colliery  owner  would  not  sell  his  colliery  entire.  There- 
\  I  am  obliged  to  arrive  at  the  conclusion  that  the  decision  of 
Court  of  Exchequer  was  correct,  and  that  judgment  in  the 
ion  should  be  given  as  the  Court  of  Exchequer  gave  it,  for  the 
endant 
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ly  Lords,  the  question  to  be  determined  is,  whether  the  agree«> 
at  upon  which  the  action  is  brought  involves  an  implied  agree- 
Qt  on  the  part  of  the  Defendant  that  he  will  continue  to  carry 
the  JBtjea  Colliery^  and  to  employ  the  Plaintiffs  as  his  agents  at 
^erpool  for  the  sale  of  the  coals  of  all  kinds  produced  at  the 
ca  Colliery ^  absolutely  during  seven  years.  It  is  conceded  that 
re  is  no  express  agreement  to  this  effect ;  and  the  question  is 
3iher  the  sale  of  the  collieries  during  the  seven  years  is  a  breach 
the  agreement,  the  breach  in  the  declaration  being  that  the 
kndant  before  the  expiration  of  the  seven  years  disabled  him- 
'  from  any  longer  carrying  out  the  agreement. 
&.  Justice  jLtfs&,  in  his  judgment,  says :  ''  There  is  not  a  phrase 
I  word  which  implies  that  the  agency  is  to  cease  if  the  Defen- 
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ment  to  preyent  Mr.  Rhodes  from  selling  his  coals  elsewhere  tht 
in  the  port  of  Liverpool,  as  he  may  think  fit,  of  coarse  lorn  fid 
and  not  with  any  special  yiew  of  evading  this  agreement.  ( 
the  other  hand,  the  Messrs.  Fonvood  &  Co.  engage'^ (and  tb 
was  greatly  relied  upon  in  the  Court  of  Exchequer  Chamber)  th 
during  the  continuance  of  this  agency  they  will  not  ^act 
agents  for  the  sale  of  any  other  steam  coal  without  the  writ! 
consent  of  Mr.  Ehodea  to  be  obtained  for  each  transaction." 

Now  my  Lords,  it  appears  to  me  that  when  you  have  read 
&r  as  those  four  clauses  you  haye  a  yery  clear  and  compli 
agreement.  Afterwards  it  is  true  there  is  the  seyenth  clau 
which  is  yery  important,  upon  the  whole,  in  the  consideration 
the  case,  regard  being  had  to  the  arguments  which  have  Ix 
adduced  on  the  part  of  the  Plaintiffs ;  still  in  those  four  clan 
you  have  a  yery  clear  and  complete  agreement.  Messrs.  Foruh 
&  Co.,  on  the  one  hand,  say  :  We  are  standing  here  for  seyen  ye 
holding  ourselyes  ready  to  act  as  your  agents  for  the  sale  of  y 
Biica  coal,  and  engaging  ourselyes  during  that  time  to  sell 
same  quality  of  coal,  namely,  steam  coal,  for  nobody  else;  ] 
Bhodes,  on  the  other  hand,  says :  As  long  as  I  haye  Bisca  coal 
sell  (that  is  the  effect  of  it)  nobody  else  but  you  shall  sell 
at  Liverpool,  but  I  must  haye  the  fixing  of  the  prices,  and  I  n 
haye  the  full  power  of  selling  it  at  such  other  ports  as  I  i 
think  fit.  It  would  be  a  singular  undertaking  to  introduce 
implication  into  that  agreement  that  he  would  neyer  durio 
period  of  seyen  years  dispose  of  the  colliery  itself.  Why  is  tl 
anything  more  reasonable  in  implying — on  the  contrary,  is  it 
much  more  unreasonable  to  imply — such  a  provision  as  that 
would  deprive  himself  for  seven  years  of  the  power  of  sell 
his  colliery  than  that  the  engagement  on  the  part  of  Me£ 
Forwood  dt  Co.  to  act  as  agents  was  meant  to  continue  only  so  1 
as  he  continued  to  be  the  owner  of  the  colliery  ?  The  latter  se 
to  me  a  much  more  reasonable  supposition  than  the  former.  [ 
one  party  says :  We  are  engaging  to  [sell  for  you,  Mr.  Bhc 
your  Bisea  coal,  of  course  implying  that  whilst  so  acting  as  } 
agents  we  are  selling  for  you  in  the^capacity  of  the  owner  of  1 
coal,  and  when  you  cease  to  be  the  owner  of  it  we  shall  cease  U 
agents.    The  case  has  arisen  in  which  the  agency  is  necessa 
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;he  force  of  events  terminated ;  but  to  imply  such  a  proposi- 
as  this  from  the  agreement,  that  because  other  persons  have 
to  you :  We  are  content  to  act  as  your  agents,  and  will  stand 
ly  and  willing  for  seven  years  to  be  your  agents ;  therefore  you 
9  engaged  not  to  deal  with  your  own  property  for  that  period — 
OS  to  me  a  far  more  forced  interpretation  than  that  of  simply 
rting  a  clause  like  that  which  I  have  referred  to, 
his  view  of  the  agreement  is  very  much  strengthened  by  the 
clause,  which  shews  that  they  did  contemplate  possible  reasons 
the  parties  being  dissatisfied  on  both  sides  with  the  working 
he  agreement,  and  wishing  to  absolve  themselves  from  the 
ling  efficacy  of  it,  that  even  everything  else  being  the  same, 
r  might  still  wish  for  other  reasons  to  determine  the  agreement, 
that  purpose  experience  was  required  to  enable  them  to  judge 
ts  working.  AcQprdmgly  they  provide,  if  you  on  the  one 
1  find  by  experience  that  we  are  such  slow  agents  that  we 
lot  dispose  of  50,000  tons  of  coals  to  your  advantage,  you  may 
irmine  it ;  and  if  we,  on  the  other  hand,  think  that  we  are  such 
76  agents  as  to  be  able  to  dispose  of  75,000  tons  a  year,  and 
cannot  supply  us  with  the  quantity,  then  we  may  deter- 
eit, 

he  parties  seem  to  me  to  have  entered  into  a  simple  contract 
gency,  which  necessarily  determines  when  the  subject  matter 
he  agency  is  gone.  The  subject  matter  of  the  agency  has 
ppeared  without  mala  fides  on  either  side.  Therefore  the 
tract  is  brought  to  an  end  by  the  course  of  events — ^by  that 
pening  which  might  necessarily  have  been  expected  to  happen, 
which  would  have  the  e£fect  of  putting  an  end  to  the  contract, 
ras  as  entirely  open  to  anticipation  that  the  contract  of  agency 
;ht  be  concluded  by  that  event,  as  that  it  might  be  concluded 
the  operation  of  the  7th  clause.  There  are  three  or  four  other 
ds  of  contingencies,  as  the  noble  and  learned  lord  on  the  wool- 
k  has  observed,  which  are  unprovided  for. 
ly  Lords,  it  appears  to  me  that  all  that  has  happened  is  this : 
parties  meet  together,  and  they  assume  as  between  themselves 
probability  of  a  certain  state  of  things  existing,  but  they  do 
enter  into  a  guarantie  that  that  state  of  things  shall  continue 
^xist.    As  was  well  observed  (if  I  may  say  so)  by  the  Lord  Chief 
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Justice  in  Stirling  v.  MaiUand  (1),  if  you  find  tbat  a  ecrUun  b1 
of  things,  which  existed  at  the  date  of  the  oontrac't,  i^  uecii^ar} 
order  to  give  the  contract  any  e£fect  at  all,  yoa  may  uo  doi 
acting  with  due  care  and  caution  in  such  case^  imply  an  agi 
ment  that  that  state  of  things  shall  exist,  because  otherwise 
e£fect  could  be  given  to  the  contract.  But  here  very  full  e£ 
could,  as  it  appears  to  me,  be  given  to  the  contract  in  the ' 
in  which  it  has  been  given  by  the  original  decision  of  the  Gc 
of  Exchequer,  and  I  am  of  opinion  that  that  decision  should  sti 
and  that  the  judgment  of  the  Court  of  Exchequer  Chatiiber  she 
be  reversed. 


Lord  Penzance: — 

My  Lords,  I  desire  to  say  but  a  very  words  upon  this  c 
agreeing  entirely  as  I  do  in  the  way  in  Mdiich  this  question 
been  dealt  with  by  the  noble  and  learned  Lords  who  have  preee 
me.  The  case  resolves  itself  really  into  a  very  simple  one,  \ 
one  which,  independently  of  the  special  terms  of  the  contr 
may  be,  and  probably  is,  a  case  that  is  arising  in  many  ot 
trades  and  businesses,  and  in  many  other  individual  cases  besi 
the  present. 

A  principal  who  wants  to  have  a  portion  of  his  business  tn 
acted  in  Liverpool,  or  in  any  other  town,  engages  an  agentj ; 
they  enter  into  a  mutual  bargain,  the  one  that  he  will  emplov 
other  agent,  the  other  that  he  will  act  for  no  other  princi 
They  enter  into  other  stipulations  as  to  prices,  as  to  commisg 
and  so  forth,  but  the  substance  of  the  agreement  is  such  as  I  b 
mentioned.  Upon  such  an  agreement  as  that,  surely,  mk 
there  is  some  special  term  in  the  contract  that  the  principal  si 
continue  to  carry  on  business,  it  cannot  for  a  moment  be  impl 
as  a  matter  of  obligation  on  his  part  that,  whether  the  busioes 
a  profitable  one  or  not,  and  whether  for  his  own  sake  he  wishes 
carry  it  on  or  not,  he  shall  be  bound  to  carry  it  on  for  the  beti 
of  the  agent,  and  the  commission  that  he  may  receive.  I  say  t 
in  a  contract  of  that  kind  there  ought  to  be  some  special  olili 
tion,  otherwise  the  natural  reading  of  such  a  contract  would 
that,  as  long  as  the  principal  chooses  to  carry  on  his  business,  i 
(1)  5  B.  &  S.  840,  at  p.  852. 
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I  long  as  he  chooses,  as  here,  to  carry  on  that  portion  of  the 
[isiness  which  consists  of  sales  of  coals  at  the  particular  port»  he 
lall  be  bonnd  to  employ  the  person  with  whom  he  has  agreed  as 
s  agent  for  such  sales,  but  that  he  shall  be  at  liberty,  when  he 
kes  to  put  an  end  to  that  business,  to  do  so. 

But,  my  Lords,  in  this  case  the  sort  of  obligation  or  condi- 
gn which  is  asked  by  the  Plaintiff  to  be  implied  is  of  a  most 
igular  character,  because  he  does  not  contend  that  the  principal 
bound  to  carry  on  the  business  for  his,  the  agent's,  profit  He 
les  not  contend  that  the  principal  is  obliged  to  continue  to  send 
e  coal  to  Liverpool;  but  he  says :  Although  it  is  quite  true  that 
>u  are  not  bound  to  carry  on  your  business  in  such  a  way  as  to 
70  me  any  profit  whatever^  because  you  are  not  bound  to  raise 
al,  and,  if  you  do,  you  are  not  bound  to  send  it  to  Liverpool^  yet 
maintain  that  there  is  implied  somewhere  in  this  contract  an 
ligation  that  you  will  keep  possession  of  this  colliery.  For 
lat  purpose  ?  What  possible  interest  has  the  agent  in  a  condi- 
m,  that  although  the  principal  is  not  bound  to  send  coal  to 
mrpool  at  all,  and  so  put  any  money  into  the  agent's  pockety 

II  the  colliery  shall  remain  the  property  of  the  principal  ?  It 
ems  to  me^  therefore,  my  Lords,  that  the  contention  of  the 
aintiff  in  the  present  case  does  not  go  far  enough.  He  ought  to 
ve  gone  at  least  to  the  extent  of  saying :  The  nature  of  your 
rgain  was  such  that  I  had  an  interest  in  it  as  well  as  you.  You 
d  an  interest  in  selling  your  coal,  I  had  an  interest  in  obtaining 
Y  commission,  and  you  cannot  put  an  end  to  that  business  in 
Iverpocl  without  damaging  my  interest  But  he  does  not  say 
at ;  he  forbears  to  say  that  He  admits  that  the  principal  might, 
the  variety  of  ways  that  have  been  indicated  by  the  noble  and 
imed  Lord  on  the  woolsack,  have  so  acted  that  the  agent  would 
kve  obtained  no  benefit  whatever  from  the  agreement.  But  he 
Y% :  I  maintain  that  there  is  an  implied  condition  that,  although 
get  no  benefit  out  of  it,  nevertheless  you  shall  keep  yourself 
ssessed  of  the  colliery.    My  Lords,  I  confess  I  am  quite  unable 

find  any  terms  in  this  contract  from  which  such  an  obligation 
n  be  implied,  and  I  cannot  conceive  that  the  intention  of  the 
irties  was,  or  that  they  would  have  had  any  interest  in  its  being, 
at  such  an  obligation  should  be  created. 
Vol.  I.  3  T 
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I  wish  to  say  a  few  words  upon  the  case  of  Melntyre  v.  Belcher  (] 
It  was  a  case  id  which  a  medical  man  bought  a  business,  and  yt 
to  pay  a  portion  of  the  profits  that  he  should  make  from  it.  Aft 
he  had  bought  the  business  he  ceased  to  carry  it  on,  and,  therefoi 
the  seller  lost  a  portion  of  what  was  practically  the  agreed  pri 
for  which  the  business  was  sold.  The  Court  held  that  there  ^ 
an  implied  obligation  on  the  part  of  the  Defendant  that  he  would 
on  working  at  the  business  in  order  to  make  those  profits ;  and 
think  no  one  can  deny  that  that  was  a  decision  quite  in  accordai 
with  justice  and  with  law.  But  that  surely  was  a  very  difierc 
case  from  the  present.  There  the  bargain  was  for  a  definite  paymc 
out  of  the  profits  to  be  earned  by  the  Defendant  as  part  of  t 
price  of  the  thing  which  had  previously  been  sold  to  hiuL  H( 
the  bargain  is  for  an  agency  to  be  carried  on  for  the  mutual  ben( 
of  Forwood  &  PcUon,  and  Bhodes,  the  selling  prices  of  the  coals 
be  sold  being  at  the  sole  discretion  of  Bhodes  himself.  Therefo 
instead  of  its  being  a  payment  for  something  gone  by,  the  bargt 
is,  that  if  the  business  is  carried  on,  Fonoood  dk  Baton  shall  ge 
certain  benefit  out  of  it.  It  seems  to  me,  therefore,  my  Loi 
that  that  case  not  only  does  not  apply  in  the  present  instance,  I 
that  the  principle  contained  in  it  very  well  illustrates  the  gr 
difference  there  is  between  the  present  case  and  all  cases  in  wk 
the  Court  has  held,  in  the  language  which  was  very  aptly  quol 
by  Mr.  Manisty  from  Lord  Chief  Justice  Coekbum  (2),  "  that  t 
Defendant  is  bound  to  continue  a  state  of  things  which  is  nee 
sary  to  the  carrying  out  of  his  own  contract." 

I  wish  to  add  one  more  word  upon  a  suggestion  which  has  be 
made,  that  the  agents  here  might  be  bound  for  eighteen  mom 
not  to  act  for  anybody  else,  notwithstanding  that  Bhodes  had 
the  meantime  sold  the  colliery.  The  question,  whether  tl 
are  so  bound,  does  not  arise  in  this  case,  but  I  should  be  so) 
to  afiirm  the  proposition,  that  when  the  Defendant  had  sold  1 
colliery,  and  had,  therefore,  practically  entirely  put  an  end 
the  agency,  the  Plaintiffs  were  still  bound  not  to  act  for  any  c 
else,  for  I  find  the  terms  of  the  contract  upon  that  subject  i 
these,  that  Messrs.  Forwood  dt  Paion  *'  will  not,  during  the  cc 

(1)  11  C.  B.  (N.S.)  654 ;  32  L.  J.  (2)  Stirling  v.  Maitland,  6  B.  & 

(C.P.)  254.  840,  at  p.  852. 
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loance  of  their  agency,  act  as  agents  for  the  sale  of  any  other 
sam  coaL"  If  the  Defendant  by  selling  the  colliery  had  put  an 
[d  to  the  agency,  it  might  perhaps  be  very  successfully  con- 
aded  that  the  other  party  was  at  liberty  to  act  for  other  coal 
oprietors.  But  that  point  does  not  arise  in  the  present  case,  and, 
erefore,  I  desire  only  to  speak  negatiyely,  and  not  to  express  an 
irmative  opinion  upon  it  at  present. 

On  the  whole,  my  Lords,  I  think  the  judgment  of  the  Court  of 
[chequer  Chamber  ought  to  be  reversed,  and  the  judgment  of  the 
»urt  of  Exchequer  affirmed. 


H.  L.  (E.) 
1876 
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)RD  O'Hagan  : — 

My  Lords,  with  such  hesitation  as  is  made  reasonable  by  the 
Bference  of  opinion  amongst  the  learned  Judges  in  the  Courts 
low,  I  fully  concur  in  thiukiog  that  the  decision  of  the  Court 
Exchequer  Chamber  ought  to  be  reversed.  The  question  is 
3rely  as  to  the  construction  of  the  contract;  and  I  can  add 
tie  of  value  to  the  argument  already  presented  to  your  Lord- 
ips  by  the  noble  and  learned  Lords  who  have  preceded  me. 
The  terms  of  the  instrument  appear  to  me  fairly  to  indicate 
e  intention  of  the  parties  that  whatever  coals  might  be  sent  by 
e  Defendant,  at  his  own  option,  from  his  mine  to  Liverpool 
ould  be  sold  there  by  the  Plaintiffs,  as  his  agents,  for  a  proper 
mmission ;  but  not  at  all  to  import,  according  to  the  contention 
the'  Hespondents,  that  the  Appellant  should  for  a  period  of 
ren  years  deprive  himself  of  the  power  of  disposing  of  his  own 
operty, — whatever  might  be  the  inducement,  the  interest,  or 
e  necessity.  I  think  that  the  words  in  themselves  are  not  natu- 
Uy  and  fairly  open  to  this  latter  construction ;  and  the  conse- 
lences  of  such  an  interpretation  seem  to  me  so  unreasonable  and 
convenient  as  to  incline  us  to  repel  it,  even  if  the  matter,  on 
e  reading  of  the  words,  was  in  a  condition  of  doubt. 
As  in  most  cases  of  the  kind,  we  are  little  assisted  by  authority, 
idicial  decision  on  one  contract  can  rarely  help  us  to  the  under- 
inding  of  another;  and,  dealing  with  that  before  us  within 
(elf,  regarding  the  relative  position  of  the  parties  as  throwing 
rht  upon  its  meaning  and  upon  their  real  purpose ;  and  remem- 
iring  the  admission  at  the  Bar  that  the  Appellant  was  at  liberty 
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to  sell  his  coals  in  other  markets  besides  that  of  Liverpool, 
approve  the  view  adopted  by  the  Court  of  Exchequer,  which 
commended,  as  I  have  said,  hj  many  considerations  of  eons 
tency  and  convenience  not  to  be  found  in  that  to  which  it 
opposed.  I  find  it  hard  to  believe,  that  the  parties  meant  to  lea 
the  agents  at  liberty  at  any  time  to  escape  their  responsibility 
selling  their  business  (which  they  might  have  done  under  t 
very  words  of  the  contract),  whilst  the  principal  was  to  be  boui 
under  all  circumstances,  to  hold  his  colliery  for  seven  years 
order  that  these  agents  might  earn  their  commission.  I  thi 
the  admission  of  the  Defendant's  right  to  sell  the  entire  prodi 
of  his  colliery  in  other  markets,  or  to  cease  the  working  of  it, 
to  put  upon  his  coal  prices  making  it  unsaleable,  and  so  to  ta 
all  profit  from  the  agents  in  Liverpool,  practically  involves,  ali 
the  admission  of  his  right  to  dispose  of  the  colliery  itself,  w 
precisely  the  same  result  of  loss  and  disappointment  to  the  1 
spondents.  I  think  it  difficult  to  hold  that  the  Appellant^  ^ 
had  carefully  reserved  to  himself  control  over  his  coal  by  rej 
lating  the  rates  of  sale,  and  the  special  terms  of  it,  should  h( 
debarred  himself  for  so  long  a  period,  from  exercising  over 
property  the  more  important  authority  of  realising  its  value,  h< 
ever  profitable  and  desirable  the  assignment  of  it  might  be. 

I  have  said,  that  there  is  no  case  ruling  or  much  afiecting 
question  before  us.  But  I  shall  refer  your  Lordships  to  a  pass 
in  the  judgment  of  your  Lordships'  House  in  the  case  of,  Shan 
Lawless  (1),  which  indicates  the  hesitation  felt  by  the  noble  < 
learned  Lords  who  pronounced  it,  in  assuming,  without  a  v 
clear  expression  to  that  effect,  the  purpose  of  a  devisor  to  coni 
the  right  of  a  devisee  in  dealing  freely  with  his  own  property. 

In  that  case  Mr.  Shaw,  having  made  a  devise  for  life,  i 
directed  the  purchase  of  real  estates,  declared  his  desire  that 
executors  should  retain  Mr.  Lawless  as  agent  in  the  receipt  of 
rents  at  the  usual  fees.    The  words  of  the  will  were  held  : 
to  create  a  trust  in  favour  of  Mr.  Lawless,  the  Lord  Chance! 
CoUenham  observing, ''  What  is  the  subject  in  the  present  ca 
It  is  the  right  to  be  employed  in  the  receipt  of  the  rents  and 
agency  and  management  of  the  land  of  the  devisee  upon 
(1)  5  CI.  &  F.  129,  at  p.  155. 
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il  fees.    What  is  the  necessary  effect  of  this  alleged  right  ?    h.  L.  (E.) 

oes  to  exclude  Shaw  from  the  management  of  his  own  estate 

rom  the  receipt  of  the  rents  themselves  I"    And  in  a  previous 

;  of  his  judgment  he  says,  ''When  your  Lordships  see  to 

,t  extent,  and  I  might  almost  say  to  what  absurd  extent,  this 

gtruction  of  the  will  necessarily  leads,  you  cannot  hesitate  in 

ing  to  the  conclusion  that  it  is  at  least  very  doubtful  how  fietr 

could  possibly  have  been  the  intention  of  the  testator."  And 
in  this  case,  I  more  than  hesitate  to  believe  that  the  inten* 

imputed  to  the  parties  by  the  respondents  could  really  have 
1  entertained  by  them. 

looking  to  these  considerations,  and  the  plain  words  of  the 
rument  itself,  I  believe  the  conclusion  to  which  your  Lord- 
«  have  arrived  is  well  justified,  and  will  carry  into  effect  the 
)  purpose  of  the  contract 

Judgment  of  the  Court  of  Exchequer  Chamber  re- 
versed; and  judgment  of  the  Cotirt  of  EoBcheqrier 
affirmed. 

Lords'  Journals,  4th  May,  1876. 

lolicitors  for  Appellants:  Bridges,  SawteUy  Eeywood,  dt  Bam. 
lolicitors  for  Bespondent :  Chester,  Urquhart,  Mayhew,  db  Eolden. 
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[HOUSE  OF  LORDa] 
[BEFORE  THE  LORDS'  COMMITTEE  FOR  PRIVILEGES.] 

BELHAVEN  AND  STENTON  PEERAGE. 

CLAIM  OF  JAMES  HAMILTON  OF  STEVENSTON. 

CLAIM  OF  LIEUT.-COL.  HAMILTON  OF  THE  GRENADIER  GUAR 

Circumstaniidl  Evidence. 

Remarks  of  The  Lord  Chanobllob  (1)  shewiog  that  in  considering 
cnmstantial  evidence  aU  the  circumstances  must  be  examined  and  oomp 
to  establish  the  required  elucidation. 

Help  afforded  by  opposing  Criticism. 

In  dealing  with  circumstantial  evidence,  the  Court  derives  much  aid  i 
the  opposing  criticisms  of  counsel. 

J.ELE  Scottish  peerage  of  Belhaven  and  Stenton  was  created 
1647  by  Charles  L,  with  descent  to  heirs  male.  The  eighth  ba 
was  Robert  Montgomery  Hamilton^  who  dying  in  1868  with 
issuOi  the  question  of  succession  arose  between  the  above  c 
tending  claimants,  whose  petitions  to  the  Crown  were  referred 
Her  Majesty  to  tho  House  of  Peers,  and  by  the  House  to  tl 
Lordships'  Committee  for  Privileges. 

Mr.  Charles  Scott,  Mr.  BoUand,  Mr.  Laurie,  and  Mr.  McAI;^ 
appeared  as  counsel  for  the  claimant  James  Hamilton  of  i 
venston. 

Mr.  Fleming,  Q.C.,  and  Mr.  John  Pearson,  Q.C.,  for  the  claim 
Lieutenant-Colonel  Hamilton  ;  and 

The  Lord  Advocate  (2)  and  Mr.   Badenoch  Nicolson,   for 
Crown. 

At  the  close  of  the  examination  of  witnesses,  and  of  the  ar 
ment  by  counsel,  the  Lord  Chancellor  (1)  remarked  that  the  c 
turned  entirely  on  circumstantial  evidence  as  to  the  pedigree 
the  above  competitors. 

(1)  Lord  Cairns.  (2)  Mr.  Gordon,  Q.C. 
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nth   reference  to  circnmstantial   evidence   in  general,   his    fl.L.  (Sa) 
dship  made  the  following  observations : — 


1875 


:  LoBD  Changellob  : — 

[j  LordSy  in  dealing  with  circumstantial  evidence,  we  have  to 
dder  the  weight  which  is  to  be  given  to  the  united  force  of  all 
circumstances  put  together.  You  may  have  a  ray  of  light  so 
He  that  by  itself  it  will  do  little  to  elucidate  a  dark  corner, 
on  the  other  hand,  you  may  have  a  number  of  rays,  each  of 
n  insufiScienty  but  all  converging  and  brought  to  bear  upon 
same  point,  and,  when  united,  producing  a  body  of  illumination 
ch  will  clear  away  the  darkness  which  you  are  endeavouring 
ispel. 

feel  peculiar  satisfaction  in  thinking  that  your  Lordships 
e  not  here  to  decide  merely  upon  the  case  of  one  claimant ; 
have  not  to  decide  simply  upon  the  case  of  James  EamtUon 
ming  to  be  the  heir  by  the  elder  line,  but  you  have  the  very 
Ett  advantage  of  a  skilful  contradictor  and  antagonist,  who  is 
)  with  the  best  advice  to  bring  to  bear  an  amount  of  whole- 
le  criticism  which  must  always  be  applied  to  a  question  of 
umstantial  evidence  before  any  satisfactory  conclusion  can  be 
ved  at. 

Lfter  thus  expressing  himself,  his  Lordship  next  proceeded  to 
mine  with  much  care  and  with  great  elaboration  the  evidence 
;he  case  adduced  by  the  respective  claimants,  with  the  argu- 
nts  of  the  learned  counsel  on  both  sides — arriving,  as  his  Lord- 
p  did,  at  the  conclusion,  that  James  Hamilton  of  Stevenston  had 
iblished  his  claim  to  the  peerage  of  Belhaven  and  Stenton. 

jORD  Hatheblet  concurred  with  this  opinion,  holding  that  the 
e  depended  entirely  upon  circumstantial  evidence,  some  of 
ich  was  obscure  and  complicated,  and  ranging  over  a  century 
i  a  half  of  family  history. 

Fee  Chaibman  (1)  and  the  other  Members  of  the  Committee 
Privileges  came  to  the  resolution  that  "  the  claimant  James 
mUton  of  Stevenston  had  made  out  his  claim  to  the  title,  honour, 
(1)  Lord  Bedesdale, 
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U,  L,  (Bo.)  and  dignity  of  Lord  BeUiaven  and  Btenton  in  the  peerage  of  Sci 
la/ndr  This  report  from  the  Committee  was  agreed  to  bj  t 
House,  and  an  order  was  made  that  the  resolution  should  be  la 
before  Her  Majesty  by  the  Lords  with  White  Btaves,  and  trai 
mitted  to  the  Lord  Clerk  Registrar  of  SeoUand — and  it  was  f  arth 
ordered  that  the  Lord  Bdhaven  and  Btenton  should  take  his  proj 
place  at  the  future  meetings  of  the  peers  of  Scotland. 

Agent  for  the  Crown :  Euffh  Hope. 

Agent  for  the  successful  Claimant :  Andrew  GtSman, 

Agents  for  Lieutenant-Colonel  Hamilton:  Grahames  &  Wardla 
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Appellants  ; 


[HOUSE  OF  LOEDS.] 
NISON  EDWABDS  and  WIFE  .     . 

B.  WARDEN  AND  Others  and  the  SE- 
CRETARY OF  STATE  FOR  INDIA 

Bombay  Civil  Service  FundStatute  of  Limitatimi—Interesi'^Trusttes, 


H.  L.  (E.) 
1876 


':} 


March  30,31; 

Respondents.     4p»^  *»  '?• 


A  Fund  was  establishod  at  Bombay  by  the  oovenanted  civil  servants  of 
the  Ecut  India  Company  serving  in  that  Presidency,  for  granting  pensions 
and  annuities  to  members,  their  widows  and  children.  By  the  original 
articles  certain  persons  were  appointed  managers,  and  they  were  declared  to 
be  "  the  trustees  of  the  Fund,"  and  the  property  was  vested  in  them  :— 

Bdd,  that  they  were  not  mere  trustees  for  the  association,  but "  trustees  " 
properly  so  called,  and  that  the  members  of  the  fund  were  the  beneficiaries, 
80  that  the  defence  of  the  Statute  of  Limitations  could  not  be  set  up  against 
a  claimant  on  the  Fund,  merely  on  account  of  lapse  of  time. 

There  was  a  rule  of  the  institution  that  required  a  claim  to  be  made  and 
particulars  of  the  claim  to  be  fully  stated : — 

EM^  that,  till  such  claim  was  made  as  required,  the  trustees  did  not  come 
under  any  liability. 

Payments  were  to  be  made  annually  to  certain  persons  who  were  entitled 
to  annuities  chargeable  on  the  Fund  :-— 

Eeld^  that  where  duch  persons  had,  by  their  own  conduct,  occasioned  the 
non-payment  of  the  annual  sums,  they  were  not  entitled  to  interest  on  those 
sums  for  the  time  during  which  they  had  so  occasioned  the  non-payment. 

A  fund  was  provided  for  the  maintenance  of  the  widows  and  children 
of  members  of  an  association,  and  one  of  the  rules  was  that  there  should  be 
an  allowance  to  a  widow  of  £300  a  year,  but  that  if  she  possessed  property 
exceeding  £200  a  year  independent  of  the  institution,  the  allowance  should 
be  reduced  in  such  amount  as  her  property  might  exceed  that  sum,  so  that  her 
pension,  together  with  her  property,  should  not  exceed  £500  a  year.  A  member 
of  the  Fund  left  a  widow  and  daughter ;  he  bequeathed  to  his  daughter  a  sum 
of  £6000,  with  a  direction  that  the  income  should  be  paid  to  the  widow  till 
the  daughter  came  of  age.  When  the  daughter  did  come  of  age^  the  widow 
claimed  to  receive  the  difference  which  she  had  lost  by  the  happening  of 
that  event,  so  as  to  bring  up  her  income  to  £500.  The  trustees  of  the  Fund 
declined  to  recognise  this  claim,  asserting  that  when  a  bequest  was  made  by 
a  member  of  the  Fund,  the  property  left  should  be  considered  as  the  property 
of  the  widow  and  &mi1y  collectively  :— 

Held,  that  this  decision  of  the  trustees  was  incorrect,  and  that  the  widow 
was  entitled  to  have  the  deficiency  in  her  income  (occasioned  by  her  daughter 
becoming  absolutely  entitled  to  the  bequest),  made  up  to  her  out  of  the  Fund . 

Other  resolutions  were  afterwards  agreed  to  by  which  additional  benefits 
Vou  1.  3  U 
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were  to  be  given  to  widows  and  children  of  members  of  the  Fund,  tlie  m 
bers  being  allowed  an  option  to  perform  or  decline  the  conditioDB  on  w 
such  benefits  were  offered.  A  member  accepted  his  annnity  under  the 
ginal  regulations,  but  did  not  then,  or  at  any  time  duriag  his  life,  perron 
ofTer  to  perform  these  new  conditions.  Some  years  after  his  death  hh  wi 
declared  her  readiness  to  perform  them,  and  claimed  the  additional  beo 
thereby  to  be  obtained : — 
EMf  that  she  was  not  entitled  to  make  this  chum. 

1  HIS  was  an  appeal  against  an  order  of  the  Lords  Justice  wl 
had  reversed  a  decree  of  Vice-Chancellor  Bacan^  and  also  aga 
a  part  of  that  decree  itself.  Mrs.  Edwards  was  the  daugbt^ 
Mr.  Thomas  Flower,  and  the  administratrix  of  his  widow^ 
mother,  Mrs.  Flower,  The  Bespondents  were  the  ^'  tnintees 
the  Bombay  CivU  Service  Fund.  The  Secretary  of  State  for  h 
represented  the  late  Easi  India  Company. 

In  the  year  1804,  many  of  the  civil  servants  of  the  Ea^  h 
Company  formed  themselves  into  an  association  for  the  purpof 
assisting  those  of  their  number  who  might  be  compelled  froi 
health  to  resign  their  service  in  the  Company,  or  whose  mc 
and  children  might  be  left  .unprovided  for  by  their  death  in 
service.  The  directors  of  the  East  India  Company  looked  fav 
ably  on  the  scheme,  and  assisted  it.  The  third  article  of  the  < 
of  institution  declared  that  **  the  committee  of  managers  foi 
time  being  shall  be  trustees  of  the  Fund."  To  the  ori^ 
scheme  was  soon  added  the  object  of  providing  anDuities  for  t 
who,  after  a  certain  number  of  years'  service,  should  desire  to  ri 
from  it  The  subscriptions  to  the  fund  were  originally  optio 
the  East  Indian  Government  received  them,  paid  au  intere 
£8  per  cent  on  the  money  so  received,  and  contributed  to 
Fund  an  annual  sum  of  £2800.  In  April,  1825,  the  constitutic 
the  Fund  was  remodelled ;  it  was  divided  into  the  Annuity  Bn 
and  the  Provident  Branch— the  subscription  to  it  was  made  ( 
pulsory  on  all  the  Bombay  civil  servants — the  Company's  co 
bution  of  £2800  a  year  was  appropriated  to  the  Annuity  Bia 
for  the  benefit  of  which  a  levy  of  £4  per  cent,  was  fixed  oi 
salaries  and  emoluments;  and  for  the  benefit  of  the  Frovi 
Branch  a  levy  of  1  per  cent  on  the  same.  The  retiring  annu 
which  had  been  before  fixed  at  £400  a  year  were  increase 
£1000  a  year,  capable  of  being  taken  by  all  members^  of  the  ( 
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ce  retiriiig  after  twenty-five  years'  service  and  twenty-two 
'  residence  in  India,  on  ^condition,  however,  that  if  the  accu- 
ted  value  of  the  retiring  member's  contributions  to  the  Fund, 
interest,  amounted  to  less  than  half  the  value  of  his  annuity 
iiould  pay  the  difference.  The  original  provision  for  the 
FS  and  children  remained  unaltered ;  it  was  only  to  be  given 
)6e  who  were  not  adequately  provided  for.  Those  persons  who 
)ecome  members  of  the  Fund  before  it  was  thus  remodelled 
he  option  of  continuing  their  membership  of  the  old  institu- 
or  of  coming  in  under  the  new  rules.  By  the  11th  article 
B  rules,  the  widow  of  every  member  of  the  Fund  was  to  be 
ed  to  a  pension  of  £300  a  year,  but  if  she  had  other  property 
ension  was  to  be  reduced  proportionably,  so  that  the  income 
1  not  exceed  £500  a  year. 

3  14th  section  (Article  IV.)  of  the  Rules  of  April,  1825, 
red  that  no  decision  affecting  the  resources  or  expenditure 
9  Fund  should  be  final  until  sanctioned  by  the  Court  of 
tors  of  the  East  India  Company,  Article  VL  sect.  4>  pro- 
for  members  changing  from  the  Old  Fund  to  the  New 
;  and  sect.  5  declared  that  those  who  dissented  from  the 
Fund  should  be  considered  as  remaining  members  of  the 
?und,  under  the  regulations  in  force  before  the  remodelling, 
B,  before  the  1st  of  May,  1825. 

d  affairs  of  the  Fund  were  to  be  under  the  management  of  a 
littee  of  nine  members,  called  the  "  trustees  of  the  Fund,"  in 
L  the  property  of  the  Fund  was  vested. 
.  ITiomas  Flotver  was  a  civil  servant  in  the  Bombay  Pre^ 
y  at  the  institution  of  the  Fund,  was  an  original  subscriber, 
1 1825  assented  to  the  new  rules. 

September  of  that  year  a  meeting  of  the  subscribers  was  held, 
[r.  Farish  proposed  certain  resolutions :  First.  That  the  pen- 
now  granted  to  widows  and  children  not  otherwise  provided  for, 
i  be  granted  to  them  without  the  restriction  which  then  existed 
the  effect  of  a  widow  having  other  property.  Secondly,  that 
itle  a  member  to  this  benefit  for  his  family,  after  he  shall 
accepted  his  annuity,  he  should  subscribe  £1  per  cent,  per 
n  on  that  annuity,  or  pay  £1  per  cent,  on  the  total  value  of 
onuity.    These  propositions  were  agreed  to  by  the  meeting, 
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H.  L.  (R)    but  their  operation  was  suspended  till  the  assent  of  the  direc 

1876        should  be  given.    Mr.  Farish's  propositions  were  for  a  long  t 

EDWABD8     under  the  consideration  of  the  Court  of  Directors,  biit  they  v 

Wauov      &^y  assented  to  in  September,  1829|  and  the  assent  fom 

—       communicated  in  January,  1830.    At  a  meeting  of  the  subecri 

held  on  the  8th  of  June,  1830,  th^  amount  of  perceDtag^ 

the  annuity  was  increased  to  £2  per  cent.    Actingi  howE 

in  the  spirit  of  the  early  resolutions  of  1825,   an   aBnuit 

£1000  had  been  offered  to  Mr.  Fhwer  on  the  26th  of  June,  1 

He  accepted  it,  and  in  December,  1829,  left  India  for  Eng 

upon  furlough.    On  the  1st  of  May,  1830,  he  formally  rel 

from  the  seryice.    On  the  24th  of  May,  1830,  a  statement  of 

amount  of  fine  due  by  him  on  the  basis  of  his  acceptance  was 

by  the  secretary  of  the  Fund  to  his  agents  in  England  ;  his  bc 

tance  of  the  annuity  was  notified  to  the  annual  general  meetii 

the  8th  of  June,  1830.    Mr.  Flower  died  on  the  1 1th  of  Febrt 

1834,  having  paid  all  the  money  which  entitled  him  to  bis  ann 

but  never  having  paid  or  offered  to  pay  any  additional  subacrii 

to  the  Fund  so  as  to  entitle  himself  or  his  widow  to  the  bene 

Mr.  Farish's  final  resolutions. 

Mr.  Flower  left  a  widow  and  a  daughter  (now  the  wife  oj 
Edwards),  and  by  his  will  bequeathed  a  sum  of  IU.60,000  (£6 
to  his  daughter,  to  be  paid  to  her  on  her  attaining  twentyK)ner 
which  period  the  interest  was  to  be  paid  to  her  mother  foi 
maintenance  and  education.    This  was  done. 

A  letter  was  addressed  by  Mrs.  Flower  to  the  trnstees  o 
Fund,  on  the  11th  of  March,  1838,  requestmg  to  be  informed 
was  the  amount  payable  from  her  husband's  estate,  in  order 
she  might,  by  paying  it,  entitle  herself  and  her  daughter  tc 
benefit  of  Mr.  FarisKs  later  resolutions.  This  letter  did  not 
tain  any  statement  that  her  husband  during  bis  lifetime 
offered  to  make  the  payments  referred  to  in  it.  On  her  c 
being  submitted  to  the  subscribers  at  large,  it  was  not  admitt 
Fresh  resolutions  as  to  the  management  of  the  Fund  and 
ments  from  it  were  passed  in  1840.  These  were^  in  snbflt 
that  the  widow's  title  to  a  pension  should  not  be  affected  b^ 
possession  of  property ;  that  that  provision  should  be  extendi 
those  widows,  then  on  the  fund,  whose  husbands  were  alive  at 


I.] 


AND  PBIVY  COUNCIL. 


285 


ervice  on  the  1st  of  January,  1830,  provided  the  enlianced  rate 
bficription  had  been  paid  by  them ;  and  that  the  claims  of  all 
ws  to  whom  the  provisions  of  the  revised  rales  did  not  extend 
id  be  considered  as  onder  the  regulations  of  April,  1825. 
ss  Flower  attained  twenty-one  on  the  15th  of  October,  1842, 
m  the  13th  of  March,  1843,  Mrs.  Flower  made  a  fresh  applica- 
to  the  trustees.  She  stated  that  by  her  daughter's  coming  of 
ler  own  income  had  been  reduced  from  £500  to  £422  a  year, 
she  asked  that  it  might  be  made  up  to  the  full  amount  of 
,  according  to  the  rules  of  1825.  Her  claim  was  not  admitted, 
secretary  of  the  Fund  wrote  that  a  similar  case  in  1830  had 
discussed,  and  it  was  then  determined  that  in  cases  of  bequest 
member  of  the  Fund  the  property  left  should  be  considered 
property  of  the  widow  and  children  collectively.  She  made 
rther  application.  She  died  on  the  23rd  of  December,  1863, 
ler  daughter  took  out  letters  of  administration  to  her. 
the  30th  of  July,  1867,  the  bill  in  Chancery  in  this  suit  was 
It  was  amended  on  the  13th  of  April,  1870,  and  as  amended, 
k1  that  it  might  be  declared  that  Mrs.  Fhwer  had  been 
ed  from  the  time  of  her  husband's  death  to  an  annuity  of 
;  that  an  account  might  be  taken  from  that  time  to  the  time 
t  death,  and  that  what  was  thereon  found  due  might  be 
ted  to  be  paid  (with  compound  interest)  to  Mrs.  Edwarde  ; 
upon  the  death  of  Mr.  Fhwer,  his  daughter  became  entitled 
annuity  of  £100  till  she  should  attain  nineteen,  and  to  a  sum 
)00  on  her  completing  her  eighteenth  year ;  and  for  accounts 
general  relief. 

e  trustees  put  in  an  answer,  in  which,  among  many  other 
[8,  it  was  insisted  that  there  had  not  been  a  compliance  with 
later  resolutions  of  Mr.  Farish;  and  that  this  claim  was 
d  by  the  Statute  of  Limitations. 

e  cause  was  heard  by  Vice-chancellor  Bacon,  who  on  the  3rd 
irch,  1874,  made  a  decree  declaring  the  widow  entitled  to  the 
ity  during  her  life,  subject  to  the  deduction  of  £1  per  cent 
nnum,  according  to  the  regulations  agreed  on  in  1826,  and 
leclaring  the  daughter  entitled  to  the  annuity  claimed.  On 
d  to  the  Lords  Justices,  their  Lordships  ordered  the  decree 
reversed,  and  instead  thereof  they  directed  that  there  ought 


H.  L.  (E.) 
1876 


Edwabds 
Wabpeu. 


r 


286 


HOUSE  OP  LOBDS 


[VGI 


1876 


EDWABD8 

V. 

Waedkn. 


H.  L.  (E.)  to  be  paid  to  Mrs.  Edwards,  as  administratrix  of  her  mother,  1 
sum  of  £186  11«.  &!.,  in  respect  of  an  annuity  of  £77  17s.  1 
(the  balance  required  to  make  up  her  pension  to  £500  a  ye 
between  the  13th  of  July,  1861  and  the  23rd  of  December,  li 
(the  day  of  the  death  of  Mrs.  Flower),  with  interest  thereon  at 
per  cent  from  the  80th  of  July,  1867  (the  date  of  the  filing  of  1 
bill)  to  the  day  of  payment ;  and  the  costs  of  the  trustees  w 
ordered  to  be  paid  out  of  the  Fund  (1).  This  was  an  appeal  agai 
that  order. 


Mr.  A.  E.  Miller y  Q.C.,  and  Mr.  Beaumont,  for  the  Appellants 
There  was  not,  in  feet,  any  negligence  or  improper  delay  h( 
The  resolutions  which  were  to  confer  the  additional  benefits  ^ 
suspended  almost  as  soon  as  they  were  passed.  Proper  infon 
tion  as  to  the  time  of  their  actually  coming  into  operation 
not,  as  it  ought  to  have  been,  duly  communicated  to  Mr.  oi 
Mrs.  FUywer.  When  she  knew  what  was  required,  she  ofiered 
necessary  subscription. 

There  is  no  justification  for  setting  up  the  Statute  of  Limitaii 
This  is  a  trust.  The  managers  of  the  Fund  are  in  the  deeds  i 
resolutions  always  described  as  trustees.  They  are  trustees 
merely  for  the  association  as  against  the  rest  of  the  world, 
they  are  trustees  of  the  Fund  itself  for  the  protection  of  the  Ix 
ficiaries.  The  money  due  was  improperly  withheld  by  the  trust 
and  interest  is  now  due  upon  it:  Boldero  y.  The  East  In 
Company  (2). 

Mr.  Cotton,  Q.C.,  Mr.  Kekewieh,  and  Mr.  HomeU,  for  the  manaj 
of  the  fund : — 

They  are  not  properly  trustees :  Knox  y.  Qye  (3) ;  and  the  d( 
here  is  a  good  answer  to  the  present  claim :  Brown  v.  McClintock 
There  was  nothing  here,  as  in  that  case,  to  excuse  the  delay.  ' 
conditions  on  which  the  additional  benefits  for  the  widow  wen 
be  obtained  were  never  complied  with  by  Mr.  Flower  during 
life,  and  his  widow  had  no  title  to  supply  what  he  had  thus 
undone. 


(1)  Law  Rep.  9  Ch.  Ap.  495. 

(2)  11  H.  L.  C.  405. . 


(3)  Law  Rep.  5  H.  L.  656. 

(4)  Ibid.  6  H.  L.  456. 


I.] 


AND  PRIVY  COUNCIL. 


287 


r.  Macnaffhten,  for  the  Secretary  of  State  for  India. 

Lord  Chakoellob  (Lord  Oaims) : — 

f  LordSy  this  case  has  been  argued  at  yery  great  length  before 
Lordships ;  and,  there  being  a  considerable  sum  inyolved  in 
>  of  the  propositions  contended  for  by  the  Appellants^  no 
t  it  is  a  case  of  mnch.  pecuniary  importance  to  them^  and 
rthing  that  could  be  done  in  support  of  the  larger  proposition 
hich  they  contended  has  been  done  by  their  learned  counsel 
have  appeared  at  your  Lordships'  Bar. 
ity  my  Lords,  with  regard  to  the  larger  part  of  the  claim  of 
Lppellants,  I  mean  that  which  depends  upon  those  resolutions 
1  have  been  termed  Mr.  FarisKs  resolutions,  the  case  appears 
e  really  to  lie  in  a  very  small  compass,  and  to  be  perfectly 
from  any  ambiguity  or  doubt.  The  only  reference  which  I 
make  to  Mr.  FarkVs  resolutions  will  be  to  these : — The  7th 
ition  provided  ''for  this  advantage"  (that  is  to  say,  the  ad- 
kge  of  payments  to  widows  and  children  without  regard  to 
possession  of  property)  "  it  would  only  be  just  that  subscrip- 
shoold  be  paid  by  members  accepting  the  annuity  " — that  is 
J,  by  members  retiring  from  the  service  and  coming  home  to 
vihd  upon  an  annuity — ''  as  well  as  by  those  in  the  service,  in 
to  their  securing  the  privilege  in  question  to  their  families. 
)urse,  those  only  to  whom  it  was  an  object  to  secure  this 
nonary  interest  would  pay  the  premium ;  those  who  did  not 
3  it  would  not  subscribe  after  they  took  the  annuity."  The 
ition  contemplates  that  the  ofTer  which  was  to  be  made  was 
ffhich  might  be  accepted,  or  might  be  declined.  It  might 
persons  retiring  from  the  service,  ceasing  to  be  members 
le  Fund  and  receiving  their  annuity,  to  make  no  feurther 
tent  and  take  no  farther  interest  in  the  Fund — ^to  live  upon 
annuity,  and  to  trust  for  their  family  being  provided  for 
iently  from  some  other  source.  Or,  on  the  other  hand,  they 
t  prefer  to  continue  to  make  out  of  their  annuity,  or  in 
ct  of  it,  these  payments,  in  order  to  secure  reversionary 
its  for  their  families.  And  then  your  Lordships  will  observe 
resolutions :  ''  That  the  pensions  now  granted  only  to  widows 
ihildren  who  do  not  possess  property  to  the  amount  specified 
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H.  L.  (E.)  in  the  regulations^  be  henceforth  granted  in  all  cases  to 
]  876  widows  and  children  of  members  of  the  new  annuity  and  charil 
funds."  Secondly,  that  to  entitle  a  member  to  the  benefit  of 
foregoing  resolution  in  behalf  of  his  family  after  he  shall 
accepted  the  annuity  "  (that  is  to  say,  the  annuity  on  retiring 
the  seryice),  **  he  shall  subscribe  to  the  charitable  fund  om 
cent,  per  annum  on  his  annuity,  or  one  per  cent,  at  the  tin 
acceptance,  upon  the  total  value  of  his  annuity  as  laid  do¥ 
the  tables  furnished  us  by  the  Court  of  Directors." 

Those,  my  Lords,  being  the  terms  of  Mr.  FarisVi  resolut 
and  that  being  the  proposal  which  those  resolutions  made,  I 
without  going  in  detail  through  the  minute  history  of  what 
place,  remind  you  that  the  resolutions,  in  the  first  place, 
suspended  with  regard  to  any  operation  until  the  assent  oi 
directors  of  the  JEast  India  Company  should  be  procured, 
assent  was  obtained,  and  was  communicated  to  the  service, 
members  of  this  Fund,  on  the  5th  of  January,  1830.  Mr.  Fl 
the  husband  of  Mrs.  Flower,  who  was  the  mother  of  the  lady 
the  Appellant  at  your  Lordships'  Bar,  left  India  a  few  days  b 
this  communication.  He  left  India  for  England,  on  furlougl 
the  27th  of  December  previously,  in  the  year  1829.  Les 
on  furlough,  of  course  he  still  continued  at  that  time  a  memb 
the  service  and  a  member  of  this  Fund.  But,  on  the  Ist  of '. 
1880,  he  retired  from  the  service.  He  ceased  to  be  a  memb 
this  Fund,  taking  his  annuity  which  he  was  entitled  to  unde 
regulations  of  the  Fund  for  the  remainder  of  his  life.  Then 
my  Lords,  the  position  of  Mr.  Flower  was  this :  on  the  notific 
of  the  5th  of  January,  1830,  it  may  be  assumed  that  Mr.  Fa\ 
resolutions  would  come  into  operation,  and  if  so,  while  they 
in  operation,  on  the  Ist  of  May,  1830,  Mr.  IhweTf  as  I  have 
retired  from  the  service. 

My  Lords,  from  these  resolutions,  having  regard  to  the  ten 
them  which  I  have  read  to  your  Lordships,  it  is  of  course  evi 
that  something  was  to  be  done  by  Mr.  Flower  before  it  coul 
said  of  him  that  he  was  anxious  or  desirous  to  accede  to  the  t 
ofiered  by  Mr.  FarisKs  resolutions.  Up  to  the  time  of  his  n 
ment  from  the  service  nothing  whatever  was  done,  no  intimi 
whatever  was  given  by  him  as  to  whether  he  would  desire  to  ac 
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t  to  accept  the  adyantages  of  Mr.  FariMs  later  resolutions. 
le  8th  of  June,  1830,  about  six  weeks  after  Mr.  Flower  retired 
the  service,  the  resolutions  of  Mr.  Farish  were  again  sus- 
d;  and  on  the  11th  of  February,  1834,  the  resolutions  still 
Luing  suspended,  Mr.  Flower  died. 

)  us  observe  exactly  what  was  the  position  of  Mr.  Flower  at 
me  of  his  death.  Up  to  the  retirement  of  Mr.  Flower  from 
irvice,  on  the  Ist  of  May,  1830, 1  have  stated  to  your  Lordships 
le  had  done  nothing  to  indicate  his  acceptance  of  tho  terms 
rat  by  Mr.  FarisKe  later  resolutions.    From  the  1st  of  May, 

until  his  death,  it  appears,  and  it  must  be  assumed,  that  he 
)thing  whatever  in  the  way  of  expressing  any  desire  to  accept 
proposals.    During  that  time  Mr.  Fbwer  must  be  looked  at 

one  of  two  dififorent  aspects:  either  he  was  a  person  as- 
ig  to  the  suspension  of  Mr.  FariMe  resolutions,  or  he  was 
It  is  quite  true  that  he  was  not  a  member  of  the  Fund,  and 
ore  was  not  an  active  party  in  coming  to  a  determination  as 
ether  the  resolutions  should  be  suspended  or  not ;  but  he 
be  taken  to  have  assented  or  not  to  have  assented  to  that 
Qsion.  If  he  assented  to  the  suspension,  he  was  then  just  as 
bad  continued  a  member  of  the  Fund,  and  quoad  him  the  re- 
ons  had  no  operation.  If,  on  the  other  hand,  he  did  not 
\  to  the  suspension  of  those  resolutions — ^if  he  held  the  view 
those  resolutions  having  been  in  operation  when  he  retired 
the  service,  no  suspension  of  them  could  afterwards  operate 
disadvantage,  but  that  he  was  entitled  to  proceed  as  if  qwHii 
hey  never  had  been  suspended  at  all — still  his  duty,  his 
ttion,  was  to  manifest  in  some  way  that  he  was  a  person  who 
d  to  accept  Mr.  FaruiKe  resolutions.  It  was  for  him  to  come 
mder  the  payments  which  had  to  be  made  under  Mr.  Farieh^s 
ttions;  and,  if  he  was  told  thereupon  that  the  resolutions 
suspended,  it  was  for  him  to  say  that  he  did  not  assent  to 
suspension,  but  would  insist  upon  treating  those  resolutions 
for  his  benefit,  they  continued  in  operation.  But^  as  I  have 
If r.  Flower  did  nothing ;  and  from  the  first  to  the  last,  from 
Eite  of  his  retirement  to  the  date  of  his  death,  it  is  absolutely 
»ible  for  any  person,  looking  at  these  papers,  to  say  whether 
Tower  desired  or  did  not  desire  to  come  under  the  offer  made 
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to  him  in  Mr.  FarisKs  reflolutions.  He  died  without^  as  I  b 
said,  having  in  any  way  accepted  the  benefits,  or  taken  uj 
himself  the  burden,  of  the  terms  contained  in  those  resolntioiu 

My  Lords,  that  is  the  whole  of  the^case  in  regard  to  Mr.  Fari 
resolutions.  How  or  by  what  ingenuity  of  argument  it  oonld 
contended  under  these  circumstances  that  immediately  after 
Flowet^$  death,  and,  still  more,  twenty  years  after  his  death,  \ 
person  representing  him  could  come  forward,  and  then  seel 
make  an  election  which  Mr.  FUmoer  neyer  made,  to  make  an  e 
tion,  namely,  after  the  event  has  happened,  and  after  it  is  kD< 
what  is  the  exact  amount  of  benefit  which  will  be  derived,  I : 
self  am  entirely  at  a  loss  to  understand.  And  I  entirely  ag 
and  submit  to  your  Lordships  that  you  should  agree,  with 
decision  of  the  Lords  Justices  in  this  respect. 

My  Lords,  I  do  not  dwell  upon  the  application  which  was  n 
by  Mrs.  Flower  after  her  husband's  death  to  have  the  benefi 
Mr.  FarisKs  resolutions.  Even  supposing  that  she  made 
claim  in  the  clearest  way,  it  was  a  claim  which,  in  my  opii 
she  was  not  entitled  to  make,  and  no  language  in  which  she  n 
it,  and  no  language  in  which  her  claim  was  spoken  of  in  answe 
her  application,  could,  as  it  seems  to  me,  in  any  way  give  her 
right,  or  give  those  who  now  represent  her  the  right,  to  insist  i 
the  benefit  of  Mr.  FariMs  resolutions. 

Therefore,  my  Lords,  so  far  as  the  decree  of  the  Lords  Jusl 
has  proceeded  upon  the  footing  of  refusing  this  larger  claim  n 
by  the  Appellants,  I  think  your  Lordships  will  be  disposed  to 
that  that  decree  is  entirely  right 

But  then,  my  Lords,  arises  another  question.  Mr.  Flower 
an  only  daughter,  who  is,  as  I  have  said,  the  lady  Appellai 
your  Lordships'  Bar.  This  daughter  came  of  age  on  the  15t 
October,  1842.  A  provision  had  been  made  for  the  daughte 
Mr.  Flower^s  will  to  the  extent  of  £6000,  and  during  the  mine 
of  the  daughter  the  income  of  that  sum  was  to  be  paid  to  \ 
Flower ,  she  maintaining  and  educating  the  daughter.  When 
daughter  came  of  age  in  1842,  or  after  she  came  of  age,  nan 
in  1843,  Mrs.  Flower  wrote  to  the  trustees  of  the  Fund  a  lei 
and  stated  to  them  that  by  reason  of  the  circumstances  that 
daughter  had  come  of  age,  and  that  therefore  the  income  from 
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0  would  no  longer  be  paid  to  the  mother,  her  income  had 
ne  reduced  below  £500,  and  in  fact  now  fell  short  of  £500  by 
lun  of  £77.  lis.  lOd.^  and  she  asked  to  be  admitted  an  annuitant 

the  Fund  as  a  widow  whose  income  was  under  £500,  and  who 
entitled  to  the  sum  necessary  to  make  her  income  up  to  £500, 
is  to  say,  that  she  should  have  assigned  to  her  an  annual  sum 
7.  17s.  lOd,  to  make  up  her  income  to  that  amount 
f  Lords,  I  need  not  go  in  detail  through  the  correspondence. 

Lordships  will  remember  that  her  letter  was  met  in  this  way. 
trustees  of  the  Fund  said  that  a  provision  having  been  made 
le  daughter  by  the  will,  the  property  provided  for  the  daughter, 
the  property  provided  for  the  mother,  must  be  looked  at 
her  under  under  the  regulations  of  the  Fund — that  that  had 
so  decided  in  a  former  case,  and  that  the  income,  therefore, 
B  widow  could  not  be  held  to  fall  below  £500.  My  Lords, 
has  been  held  by  the  Lords  Justices,  and  it  appears  to  me 
ly  held  (and  there  is  no  cross  appeal  by  the  trustees  of  the 
[  against  that  holding)  to  have  been  an  error  in  point  of  law, 
gards  the  construction  of  the  rules  and  regulations  of  the 
L    The  Lords  Justices  have  held  that  where  the  question 

1  upon  a  provision  made  for  the  widow  alone,  when  the 
bter  does  not  seek  to  come  upon  the  Fund,  the  property  pro- 
l  for  the  daughter  is  not  to  be  added  to  that  provided  for  the 
w,  and  that  therefore  the  income  of  the  widow,  so  far  as  it 
>6low  £500,  ought  to  have  been  eked  out  by  an  annuity  to  be 
ed  to  her.  I  think  your  Lordships  will  be  of  opinion  that 
ridow  was  entitled  to  an  allowance  in  that  respect  from  the 
l. 

it  then  arises  the  question,  that  having  occurred  in  1843,  and 
ridow,  Mrs.  Flower,  having  died  in  1863,  and  we  being  now 
e  year  1876,  for  how  long  is  this  supplementary  annuity  to 
lid  to  the  present  Appellants  ?  That  raises  the  question  of 
applicability  of  the  Statute  of  LimUatums,  and  the  farther 
tion  of  whether  the  right  of  the  widow  is  in  the  nature  of  a 
for  her  benefit.  My  Lords,  the  Lords  Justices  here  have 
that,  from  the  constitution  of  this  Fund,  there  is  nothing  in  the 
re  of  a  trust  for  a  widow  in  the  condition  of  Mrs.  Flower.  As 
derstand  it,  the  Lords  Justices  have  held,  that  by  the  con- 
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stitution  of  this  fand,  there  was  a  contract  among  the  member^ 
the  Fondi  that  is  to  say,  the  members  of  the  serrice,  and  thai  uni 
that  contract  provisions  enured  to  the  benefit  of  the  widows  t 
the  children,  but  that  the  widows  and  the  children  theniiel 
were  not  eesttUs  que  tnutent ;  I  so  understand  the  decision. 

My  Lords,  that  raises  the  question  of  the  proper  cottstmct 
of  the  terms  of  the  regulations  of  the  trust  fund.  The  pers 
who  hold  the  trust  are  imdoubtedly  trustees ;  they  are  so  aty 
and  the  money  is  clearly  not  their  own — ^they  are  to  invest  it  i 
to  use  it  for  the  purpose  of  the  regulations.  The  holders  of 
Fund,  not  being  themselves  entitled  to  the  Fund,  for  whom 
they  trustees?  My  Lords,  I  turn  to  the  regulations  of  the  Ft 
and  without  going  through  them  at  length,  I  tiod  that,  under 
fifth  article,  the  4th  section  provides,  **  the  provident  brand 
the  Fund  shall  be  applicable  to  the  payment  of  all  demands  arii 
from  the  first  three  objects  of  the  institution/'  The  first  tl 
objects  are,  first,  a  provision  for  members  obliged  by  iU  healt 
leave  India;  secondly,  to  provide  for  such  members  as  by  iina\ 
able  accident  or  misfortune  are  compelled  to  renounce  the 
vice  f  and,  thirdly,  "  to  provide  for  the  widows  and  ehildrei 
members  dying  without  having  been  able  to  make  an  adeq 
provision  for  their  families."  Those  are  the  first  three  arti' 
and  they  are  all  in  pari  mcUerid^  the  provision  for  the  mem 
being  spoken  of  just  in  the  same  way  as  the  provision  for 
widows.  The  provident  branch,  therefore,  is  to  be  appUeable  tc 
payment  of  all  demands  arising  from  these,  the  ''  firat  three  ob 
of  the  institution,  as  likewise  for  the  payment  of  all  extra  cha 
of  management,"  &c.  And  we  find,  "  The  widow  of  every  meii 
of  New  Annuity  and  Provident  Fund  dying,  shall  be  entitlec 
receive  from  the  Fund  an  allowance  or  pension  not  escee 
£300  "  in  the  one  case,  and  according  to  the  property  whicli 
possessed  in  another. 

My  Lords,  I  took  the  liberty  of  saying  during  the  argut 
that  I  think  there  is  no  doubt  or  question  that  this  is  n 
document  which  in  any  way  aflects  to  be  couched  in  legal  ph: 
ology.  It  is  a  document  in  popular  language^  laying  doivn 
rules  for  the  management  of  this  Fund  in  the  hands  of  trustee 
words  which  would  be  understood  by  persons  unversed  in  law 
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tomed  to  transact  ordinary  business.  But  it  seems  to  me 
the  words  I  have  read,  when  presented  to  the  mind  of  a 
)r,  haye  no  meaning  unless  they  mean  this,  that  the  trustees 
bold  this  trust  fund  for  the  purpose  of  satisfying  not  only  to 
t)ers  of  the  Fund,  but  to  the  widows  of  members,  every  olaim 
I,  according  to  the  proper  construction  of  the  rules,  those 
08  are  entitled  to  make  against  the  Fund.  K  that  be  so,  it 
ITS  to  me,  my  Lords,  to  be  nothing  but  a  declaration  that  the 
shall  be  held  upon  these  trusts,  and  that  the  persons  to  whose 
it  these  trusts  enure  must  be  the  ce$tui$  que  irutient  of  the 
.  It  is  quite  true  that  no  widow  can  say  she  is  a  eestui  que 
of  any  specific  sum  of  money,  of  any  specific  rupee  of  the 
\  of  this  Fund,  unless  or  until  it  is  set  apart  to  answer  her 
ty ;  but,  notwithstanding  that,  she  appears  to  me  clearly  to 
the  position  of  a  cestui  que  trusty  and  entitled  to  say,  accord- 
\  the  proper  construction  of  these  rules,  I  ought  to  have  an 
ty  provided  for  me,  and  I  stand  as  a  cestui  que  trust  entitled 
ast  upon  the  provision  of  that  annuity. 
'  Lords,  if  that  be  so,  in  1843  when  Mrs.  Flower  informed  the 
ies  of  the  Fund  that  her  income  had  fallen  under  £500  a-year, 
ppears  to  me  to  have  been  entitled  to  have  her  £500  a-year 
up  from  the  Fund,  and  to  have  been  certainly  fix)m  that  time 
ui  que  trust  of  the  Fund  to  that  extent  With  regard  to  the 
30  sum  that  she  is  entitled  to  have  made  good,  the  claim  she 
was,  as  I  have  said,  a  claim  to  an  additional  annuity  of 
17s.  lOd  The  Lords  Justices,  confining  her  daim  by  the 
te  of  Limttaiiane,  have  held  that  to  be  the  sum.  My  Lords, 
may  perhaps  be  some  doubt,  after  what  your  Lordships  have 
[,  whether  that  is  not  slightly  in  excess  of  the  daim  she 
t  have  established,  but  no  cross  appeal  on  this  point  has  been 
nted  by  the  trustees,  and  it  has  very  properly  not  been  pre- 
d,  because  the  difference  between  this  sum  and  the  sum  to 
1  upon  a  more  rigid  examination  of  her  claim  she  might  have 
held  entitled,  is  obviously  extremely  minute.  Therefore, 
nk  your  Lordships  will  take  it  that  she  is  entitled  to  this 
Lty  of  £77  17s.  lOd.,  and  if  your  Lordships  concur  with  me 
png  that  the  Statute  of  LimiicUions  cannot  apply  to  a  claim 
IS  kind  she  is  entitled  to  it  from  the  time  her  daughter  came 


H.  L.  (E.) 
187G 


EDWAIiDi 

V. 
WABDEtr. 


294 


HOUSE  OP  LORDS 


[VOL 


H.t.OB.) 

1876 


4 


Edwabds 

V, 


of  age,  namely  on  the  15th  of  October,  1842.  Up  to  that  ti 
she  herself  has  decided  that  she  had  no  claim  against  the  Fnnd 
reason  of  the  property  she  was  enjoying. 

But  then,  my  Lords,  it  is  said,  if  your  Lordships  hold  that,  ] 
should  also  giye  to  those  who  represent  Mrs.  Flower  interest  u] 
each  payment  of  this  annuity  as  it  became  due.  My  Lords 
cannot  take  that  view.  The  Lords  Justices,  awarding  to 
Appellants  the  annuity  for  the  time  not  excluded  by  their  v 
of  the  Statute  of  Limiialiona,  have  given  interest  upon  the  s 
from  the  filing  of  the  bill.  I  cannot  myself  understand  upon  w 
principle  that  has  proceeded ;  but,  looking  at  the  question  fi 
the  beginning,  from  the  year  1843,  it  appears  to  me  that  althoi 
this  lady  is  a  cestui  que  trust  of  the  Fund,  yet  as  no  sum  hac 
point  of  fact  been  set  apart  to  answer  her  annuity,  she  cannot 
that  any  part  of  the  Fund  has  been  hers  during  all  that  time 
that  it  has  been  bearing  interest  or  making  profit  for  her  bem 
She,  in  this  respect,  is  quite  as  much  answerable  for  any  delay  t 
has  taken  place  as  the  trustees  of  the  Fund  are.  They  no  dc 
were  under  the  impression,  and  the  "bona  fide  impression,  that  w 
she  made  her  clfidm  for  this  small  annuity,  she  was  not  entitlec 
succeed,  and  they  told  her  so.  She  might  have  brought  1 
matter  at  that  time  to  issue,  or  she  might  have  applied  yearly 
her  annuity,  and  then  they  perhaps  might  have  been  in  sc 
default  for  not  having  yearly  paid  it  to  her.  But  as  it  is»  sh 
not  less  chargeable  for  the  delay  that  has  taken  place  than 
trustees  are.  In  my  opinion  she  is  not  excluded  by  the  StaM 
Limitations;  but,  on  the  other  hand,  she  is  clearly  not  by  cent 
or  by  trust,  and  certainly  not  by  her  conduct,  entitled  to  inte 
upon  the  arrears  of  the  annuity  from  year  to  year.  In 
opinion  she  is  entitled  to  the  annuity  from  the  date  I  have  n 
tioned  up  to  the  time  of  her  death,  the  23rd  of  December,  li 
and  to  nothing  more. 

My  Lords,  what  I  have  said,  if  it  is  concurred  in  by  your  L 
ships,  will  lead  to  an  alteration  in  the  decree  of  the  Lords  Justi 
and  to  awarding  to  the  Appellants  a  larger  sum  than  they  h 
received,  or  could  receive  under  that  decree. 

Something  was  said  at  your  Lordships'  Bar  with  regard  to 
costs  of  the  suit,  and  the  manner  in  which  they  were  dealt  with 
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the  Vice-Chanoellor.  •  The  Vice-Oliancellor  acceded  to  the  entire    ^  ^  (^-^ 
claim  of  the  Appellants — the  laiger  claim  under  Mr.  FariMs  re-       ^^ 
solntions — ^and  I  think  he  gave  them  the  costs  of  the  litigation,     Edwabds 
either  ont  of  the  Fund,  or  to  be  paid  by  the  Defendants.    My    Wabden. 
Loids,  the  Lords  Justices  dismissed  so  much  of  the  bill  as  made  a 
claim  under  Mr.  FartsKs  resolutions ;  and  it  appears  to  me  that 
now,  in  substituting,  as  your  Lordships  will  do,  what  ought  to  have 
been  the  original  decree  to  be  made  upon  the  claim  of  the  Appel- 
lants, the  proper  course  to  be  taken  will  be  this :  to  retain  that 
part  of  the  decree  of  the  Lords  Justices  which  dismissed  a  portion 
of  the  bill,  but  to  give  the  Plaintiflb  in  the  original  suit  relief  upon 
the  footing  I  have  mentioned,  namely,  payment  of  the  annuity  of 
£77. 179.  KkZ.  from  the  time  of  the  claim  being  formally  made 
np  to  the  death  of  Mrs.  Flower;  and,  in  my  opinion,  the  Appellants 
are  entitled  (relief  having  been  refused  to  them  by  the  Lords  Jus- 
tices) to  their  costs  of  the  suit  originally;  but,  on  the  other  hand, 
the  part  of  the  bill  which  is  dismissed  ought,  I  should  submit  to 
your  Lordships,  to  be  dismissed  with  costs. 

That  will  be  the  form  of  the  decree,  which,  upon  the  whole,  I 
should  recommend  your  Lordships  to  make,  varying,  so  &r,  there- 
fore, the  decision  of  the  Lords  Justices. 

LoBD  Chelmhfobd: — 

My  Lords,  the  principal  question  to  be  determined  is  whether 
Mrs.  Flower  had  before  her  death  become  entitled  to  the  privi- 
lege of  a  widow  upon  the  Bombay  Civil  Fund,  according  to  the 
rules  and  regulations  for  the  management  of  the  Fund,  agreed  upon 
on  the  1st  of  May,  1825,  as  modified  by  the  resolution  of  the 
general  meeting  of  the  8th  of  May,  1826 :— [The  noble  Lord  here 
stated  the  Setcts  of  the  case.] 

At  the  time  of  his  death,  what  had  he  done  to  give  his  widow 
a  right  to  any  pension  but  that  to  which  he  had  entitled  her  when 
he  left  the  service? 

I  am  utterly  at  a  loss  to  understand  the  argument  that  Mrs. 
Flower  might  have  entitled  herself  to  the  pension  claimed  for  her 
by  the  Appellants,  if  she  had  not  been  ignorant  of  her  rights. 
What,  with  the  fullest  knowledge,  could  she  have  done  in  1838  to 
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1876       neglected  to  qualify  her  to  receive  ? 

The  learned  counsel  for  the  Appellants  referred  to  the  proc 
ings  of  two  meetings,  of  the  28th  of  November,  ISdT,  and  the 
of  November,  1840,  where  it  was  agreed  that  widows  who  cam 
the  Fand  subsequently  to  the  Ist  of  January,  1830,  were  t 
entitled  to  annuities  upon  certain  terms.  But  upon  what  \m 
was  this  benefit  conferred  ?  Expressly  on  those  by  whose  hush 
the  enhanced  subscription  was  paid.  This  enhanced  subscri| 
can  only  mean  the  2  per  cent  which  at  the  meeting  of  the  1 
January,  1830,  was  to  be  levied  from  that  date,  which  aooouni 
the  privil^e  of  entitling  themselves  to  annuities  being  confim 
widows  who  came  on  the  Fund  afterwards.  So  the  above  privi 
when  extended  to  widows  whose  husbands  were  alive  and  ix 
service  on  the  1st  of  January,  1830,  by  the  rules  and  regular 
of  1840,  is  accompanied  with  a  proviso  that  the  enhanced  ra 
subscription  had  been  paid  by  the  husbands. 

Mrs.  Flower,  therefore,  could  not  have  availed  herself  ol 
benefit  conferred  upon  widows  by  these  rules,  even  had  she 
been  in  ignorance  (as  is  alleged  she  was)  of  their  existence. 

But  allowing  them  to  be  right  as  to  the  regulations  under  ¥ 
Mrs.  Flotver  became  entitled  to  her  pension,  were  they  correi 
estimating  its  amount  and  in  holding  that  the  StahOe  of  Li 
tum$  applied,  and  prevented  the  Appellants  recovering  more 
the  arrears  for  six  years  before  the  filing  of  their  bilL 

They  were  of  opinion  that  the  claim  of  Mrs.  Flower  ought  i 
allowed  only  irom  the  time  of  her  first  application  to  the  Ba> 
Civil  Fund  on  the  13th  of  March,  1843,  and  to  the  extent  si 
by  herself  upon  the  reduction  of  her  income  to  the  amoui 
£422. 2s.  2(Z.,  and  as  to  this  part  of  the  decree  there  can  be  no 
question.  But  upon  the  question  as  to  the  Statute  ofJUmUa 
the  Appellants  contend  that  the  managers  of  the  Fund  are  tnu 
and  therefore  that  the  statute  does  not  apply.  The  Lords  Juc 
held  that  there  was  no  relation  of  trustee  and  eeetui  jue 
between  any  person  or  persons  and  Mrs.  Floioer  or  her  represi 
tive.  They  say:  ''The  managers,  it  is  true,  are  called  trus 
but  they  are  trustees  (so  far  as  they  are  trustees  at  all)  fo] 
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MBOciation,  not  for  persons  having  claims  against  the  property  of    il.  L.  (E.) 
the  association."  1876 

But,  with  great  respect,  I  cannot  concur  in  this  view.    The    edwIbds 
whole  property  of  the  Fund,  by  the  rules  and  regulations  of  1825,    ^y^^pg,, 
is  vested  in  the  committee  of  managers  as  trustees.    Trustees  for       — 
whom  ?    Clearly  for  those  who  are  the  objects  of  the  Fund.    The 
ceriuis  que  fruslent  are  not,  as  the  Lords  Justices  say,  the  associa- 
tion, but  every  person  who  has  acquired  a  right  to  have  a  certain 
portion  of  the  Fund  appropriated  to  him  or  her  by  the  trustees. 

That  there  has  been  unaccountable  delay  in  asserting  the  claim 
cannot  be  denied ;  and  a  question  arises  from  what  time  this  delay 
must  be  taken  to  have  prejudiced  the  right  to  which  Mrs.  Flower 
became  entitled  on  the  death  of  her  husband.  From  his  death  in 
1834  she  took  no  step  in  assertion  of  her  claim  until  the  13th  of 
March,  1843.  If  it  be  said  (as  it  was  in  argument)  that  the 
trustees  were  bound  to  take  notice  of  her  right,  I  cannot  assent  to 
this.  It  is  clear  to  my  mind  that  the  trustees  are  not  bound  to 
move  until  they  are  put  in  motion  by  the  person  claiming  the 
benefit  of  the  provident  fund 

By  sect  4  of  Art.  13  of  the  rules  and  r^^lations  of  1825,  ^'in 
all  eases  of  application  to  the  Fund  for  assistance  to  the  family  of 
a  deceased  subscriber  an  authenticated  will  of  the  deceased,  or,  if 
he  shall  have  died  intestate,  a  full  and  authentic  statement  of 
any  property  left  by  him  and  of  the  legal  claimants  thereto,  must 
be  submitted  for  the  information  of  the  managers  and  trustees." 
How  was  it  possible  for  the  managers  to  assign  the  proper  amount 
of  annuity  without  obtaining  from  Mrs.  Flower  all  the  requisite 
particulara?  As  she  had  not  placed  the  managers  in  a  position 
to  determine  what  her  annuity  ought  to  be,  and  could  not  pos- 
sibly have  one  assigned  to  her  till  she  did  so,  her  delay  from 
her  husband's  death  until  the  13th  of  March,  1843,  must  operate 
against  her  claim,  as  during  that  interval  the  managers  could  not 
be  trustees  for  her  of  an  annuity  which  had  never  been  and  could 
not  be  assigned. 

I  think  the  Appellants  are  entitled  to  Mrs.  Flower's  annuity 
from  the  15th  of  October,  1842,  the  time  of  the  daughter's  coming 

of  age,  down  to  her  death,  and  that  the  amount  of  that  annuity 
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I  agree  to  the  disposal  of  the  case  in  the  i^anner  propo6< 
my  noble  and  learned  friend. 

Lord  Hatheblby  : — 

My  Lords,  the  case  has  been  so  fully  stated  to  your  Lord 
by  my  two  noble  and  learned  friends  that  I  shall  content  n 
with  simply  saying  on  what  grounds  I  arrive  at  the  same 
elusion  with  them. 

It  appears  to  me  perfectly  plain  that  the  deceased  Mr.  F 
neither  did  take  the  benefit,  nor  attempted  to  take  the  benei 
any  shape  or  way,  of  those  resolutions  which  are  called  Mr.  Fa 
resolutions.  He  left  India  at  a  time  when,  so  soon  as  they  si 
be  confirmed,  which  was  not  until  some  little  time  afterwarc 
the  Court  of  Directors,  he  would  have  been  at  liberty  to  tafc 
benefit  of  those  resolutions.  They  were,  no  doubt,  shortly  i 
wards  suspended,  but  even  then  we  do  not  find  that  he  ta] 
single  step  towards  expressing  a  wish  or  desire  of  making  the 
ment,  still  less  does  he  take  a  single  step  towards  actually  ms 
the  payment,  which  would  be  necessary  in  order  to  secure  f( 
family  the  benefit  of  those  resolutions.  Had  he  desired  to  ( 
it  would  have  been  necessary  either  to  pay  a  sum  down  or  to 
an  amount  deducted  from  his  annuity.  Nothing  of  the  kin( 
done. 

It  was  argued  before  us  that  in  some  way  or  other  we  w( 
assume  (for  I  do  not  kuow  in  what  other  way  we  could  get 
that,  communications  having  been  made  to  other  contribute 
the  fund,  and  notably  to  a  person  named  Ooodwin^  some  coi 
nication  of  a  similar  nature  would  probably  have  been  mai 
Mr.  Flower,  and  that  his  withholding  an  immediate  contrib 
to  the  fund  might  be  justified  on  the  ground  that  he  was  tc 
the  suspension  for  a  time  of  the  resolutions,  and  that  he  had 
informed,  as  some  other  people  were  informed,  that  when  a  cl 
took  place  and  the  resolutions  of  Mr.  Fariah  were  again  reviv 
farther  communication  should  be  made  to  him. 

But,  my  Lord,  there  is  nothing  whatever  of  the  kind  appei 
in  the  case.  In  truth,  what  we  do  find  from  the  evidence  we 
upon  the  subject  is  this.  On  the  part  of  Mrs.  Chodwin  an 
the  part  of  Mrs.  Flower  also,  there  appears  in  the  year  I8i 
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have  been  a  desire  of  setting  forth  their  respective  cases  in  the    H.  L.  (E.) 
best  manner  in  which  they  could  place  them  before  the  trustees        id76 
of  the  Fund  in  order  to  be  communicated  to  the  service.    And  in    edwabos 
so  doing,  as  was  noted  by  one  of  my  noble  and  learned  friends    YfAMDm. 

during  the  argument,  they  evidently  were  acting  in  concert,  I  do       

not  say  in  improper  concert,  but  they  were  acting  in  concert 
together, — and  addressing  identical  notes,  so  far  as  the  circum- 
stances would  permit  it,  to  the  trustees  of  the  Fund,  except 
that  Mrs.  Flower  was  unable  to  refer  to  any  letter  of  her  husband 
declaring  his  readiness  to  make  payments  to  the  Fund  in  accord- 
ance with  the  resolution.  The  simple  position  of  things  with 
regard  to  the  larger  claim  is  this :  those  who  are  now  claiming 
upon  the  Fund  are  claiming  under  a  gentleman  who  had  not  per^ 
formed  the  necessary  condition  of  making  a  contribution  or  a 
payment.  All  these  benefits  to  be  derived  from  the  Fund  by  the 
widows  and  children  of  members  are  very  much  in  the  nature  of 
insurancefl,  where  it  is  a  condition  precedent  that  a  premium  of 
insurance  must  be  paid  before  any  possible  claim  can  be  founded 
upon  a  policy. 

That  being  so,  an  attempt  was  made  to  fix  upon  the  resolutions 
which  were  subsequently  passed  by  the  Civil  Service  Fund,  in 
order  to  entitle  the  present  claimant,  as  representing  Mrs.  Fhwery 
to  the  benefit  of  the  resolutions  previously  passed  on  the^otion 
of  Mr.  Farish,  ultimately  adopted.    Now  looking  to  what  took 
place,  especially  at  a  meeting  in  1837,  upon  which  great  reliance 
has  been  placed,  you  find  that  there  was   propounded  to  the 
meeting  a  resolution  to  extend  the  benefits  of  the  Fund  **  to  the 
families  of  deceased  annuitants  on  the  payment  of  two-thirds  and 
to  the  annuitants  whose  annuities  commence   before   January, 
1830,  on  the  minimum  payment  of  one-half  the  full  value  of  their 
claims."    But  that  resolution  was  negatived ;  and  in  lieu  of  it 
this  resolution  was  passed :  ''  That  the  operation  of  the  extended 
provisions  of  the  Fund  be  limited  to  the  families  of  those  mem- 
bers who  were  in   the  service  at  the  time  when  Mr.  FariA's 
propositions  were  brought  into  full  operation,  and  when  the  addi- 
tional subscriptions  to  give  effect  to  them  were  levied.**     That 
clearly  indicated  that  it  was  the  intention  of  the  meeting  that 
^0  Bnch  extended  benefit  should  be  given  where  the  payments 
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had  not  been  made.  The  expression  is  varied  U  little  in 
resolutions  of  1840,  where  the  expression  is  where  ^'  the  enhai 
payment  had  been  made."  But  I  apprehend  that  the  two 
identical.  In  either  case  it  was  meant  that  those  persons  wei 
have  the  benefit  of  the  resolutions  who  claimed  under  parties 
were  in  existence  at  the  time  that  the  levies  were  made ;  so 
in  truth  the  contributions  had  been  made,  at  that  time  a 
events,  although  the  death  of  the  parties  might  subsequently  1 
occurred.  But  in  the  case  of  Mr.  Flower  no  such  contributioE 
ever  been  levied  upon  the  income,  and  he  has  in  no  way  co 
buted  to  that  Fund  out  of  which  alone  he  could  have  cla 
provision  for  his  widow  and  family. 

My  Lords,  as  regards  the  other  part  of  the  case,  it  appea 
me  that  the  view  which  my  noble  and  learned  friends  have  t 
is  the  right  one,  namely,  that  the  payment  is  to  be  dated 
the  date  of  that  letter,  which  was  written  by  Mrs.  Flower  in  ] 
that  is  to  say,  from  the  date  of  the  daughter's  coming  of 
which  diminished  the  income  of  the  widow,  but  founded  upo 
letter  of  that  date  as  stating  the  amount  of  income  to  whicl 
was  then  entitled,  and  to  the  making  up  of  which  to  the  full 
of  the  annuities  granted  under  the  provisions  of  the  Fund,  she 
made  any  claim.  I  think  we  must  take  it  that  she  must 
been  aware  what  information  she  was  bound  to  furnish  fo: 
purpose  of  making  any  claim  whatever  to  an  annuity,  it  be 
part  of  the  provision  in  the  deed  that  a  person  making  a 
shall  at  all  times  bring  the  documents  and  papers  to  substai 
that  claim.  We  must  take  her  at  this  date  to  have  been  f< 
first  time  making  a  claim  directly,  and  I  think  the  Lords  Ju 
did  quite  right  in  adopting  that  as  the  proper  criterion  c 
right. 

As  regards  the  other  question,  the  only  question  which  app 
to  me  from  a  very  early  part  of  the  argument  to  admit  of  » 
discussion,  namely,  the  question  whether  this  is  trust  or  the  si 
of  an  action,  that  is  to  say,  ought  to  be  regarded  as  a  legal 
I  cannot  have  any  doubt,  looking  at  all  the  limitations  ii 
instrument,  that  a  trust  was  intended ;  for  I  treat  these  r 
tions  as  if  they  were  to  be  found  in  a  deed  containing  exactl 
same  clauses ;  that  is  the  correct  way  of  putting  it.    I  thin 
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cannot  look  at  them  without  seeing  that  trust  was  intended.   I  quite    H.  L.  (E.) 
agree  that  the  use  of  the  word  *' trustee"  on  the  one  side  or       1876 
on  the  other  will  not  include  every  claim  as  between  the  two     Edwards 
parties.     The  persons  who  hold  the  fund  upon  which  that  claim     YfJIi^^^ 

is  made,  may  be  trustees  for  the  persons  whose  fund  it  is,  subject       

to  the  claims,  and  on  the  other  hand,  trustees  for  the  per- 
sons making  the  claims  upon  the  fund.  Therefore  there  may  be 
trustees  on  both  sides,  without  after  all  the  whole  thing  being 
anything  but  a  debt  between  the  one  side  and  the  other.  But 
looking  carefully  through  the  whole  of  this  deed  (and  I  think  the 
answer  of  Mr.  Cotton  to  the  question  whether  he  thought  him- 
self entitled,  even  technically,  to  insist  that  the  executors  should 
be  parties,  involved  the  whole  point  in  question),  I  think,  regard 
being  had  to  the  shape  and  frame  of  that  deed,  it  never  was  in- 
tended— nobody  could  even  think  upon  the  fair  construction  of 
the  deed  that  it  was  intended — by  the  different  contributors  to  the 
Fund,  that  upon  their  decease  their  executors  should  be  bound  to 
put  in  suit  the  claims  of  the  widow  and  the  children,  but  they  did 
intend  a  distinct  and  direct  benefit  to  the  widows  and  children 
Bach  as  could  be  insisted  upon  by  them  and  put  in  force  by  them 
in  their  own  right,  and  independently  of  any  claim  through  the 
executor  as  their  trustee.  I  found  myself  in  that  respect  entirely 
upon  the  wording  of  the  deed — I  do  not  think  it  necessary  to  go 
through  the  different  clauses  shewing  how  that  conclusion  is  to  be 
arrived  at — I  think  it  is  plain  and  distinct  upon  the  different 
clauses  which  have  already  more  than  once  been  referred  to  in 
the  argument,  that  that  was  the  intent  and  purport  of  the  scheme, 
and  that  any  notion  of  resisting  the  claim  on  the  ground  of  the 
absence  of  the  executor  is  one  that  must  entirely  fail  of  having  ^ 
any  effect  given  to  it  by  any  Court  before  whom  the  controversy 
could  arise.  Therefore  the  whole  resolves  itself  into  a  complete 
trust  on  behalf  of  those  who  were  the  objects  of  the  provisions 
made  by  this  Fund ;  and  then,  of  course,  the  result  follows  which 
has  been  arrived  at  in  the  order  suggested  by  my  noble  and 
learned  friend  on  the  woolsack,  namely,  that  the  payments  must 
date  from  a  period  anterior  to  that  fixed  by  the  decree  of  the 
Lords  Justices,  namely,  the  coming  of  age  of  the  daughter,  which 
diminished  the  income  of  the  widow. 
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As  to  interest,  it  is  a  case  in  which  it  is  clear,  upon  the  fa 
all  the  authorities,  that  it  would  be  impossible  to  grant  inl 
upon  a  claim  accruing  as  this  has  done.  And  if  there  could 
been  any  hesitation  upon  any  of  the  authorities,  the  circumst 
in  this  case  entirely  preclude  the  Court,  as  it  appears  to  me, 
doing  more  than  giving  the  actual  payments  which  became 
not  allowing  any  interest  in  respect  of  them,  but  simply  ti 
the  payments  de  cmno  in  annum,  from  the  period  when  the  wi 
claim  arose. 


LoBD  O'Hagak: — 

My  Lords,  I  am  of  the  same  opinion  on  both  the  points 
after  the  exhaustive  statements  which  have  been  made  alrei 
feel  it  needful  only  to  say  a  very  few  words  as  to  the  groui 
which  I  thiuk  our  judgment  ought  to  be  that  which  has 
proposed  by  my  noble  and  learned  friend  on  the  woolsack. 

As  to  the  first  point,  I  confess  that,  but  for  the  decided  < 
ence  of  opinion  between  the  learned  Judges  in  the  Court  1 
I  should  have  had  no  doubt  upon  the  construction  and  e£l 
the  later  resolutions  of  Mr.  Fariah.  Under  the  second  of 
resolutions,  a  member  of  the  Bombay  Civil  Fund  was  entit 
procure  for  his  widow  and  family  the  benefits  provided  b 
first,  but  he  was  to  be  permitted  to  procure  those  benefit 
upon  two  conditions.  The  first  condition  was,  that  he  shoi 
an  annuitant ;  and  the  second  that,  after  accepting  the  an 
he  should  subscribe  to  the  Charitable  Fund.  Those  two  cone 
were  both,  I  think,  essential  and  imperative ;  the  words  an 
ahaU  subscribe,"  casting  upon  him  absolutely  the  duty  o 
scribing.  The  initiative  is  with  him.  He  must  act  in  the  m 
he  is  not  at  liberty,  as  was  argued  at  the  Bar,  to  wait  uni 
trustees  or  others  may  come  to  him  and  ask  for  his  subecri 
He  must  exercise  an  active  option  for  himself  and  in  his  lif 
in  order  to  secure  the  advantages  which  the  first  resolution 
to  his  wife  and  children. 

Id  this  particular  case,  Mr.  Flower  fulfilled  the  first  cond 
for  he  was  an  annuitant,  but  he  utterly  failed  to  fulfil  the  » 
He  failed  to  fulfil  it  because,  from  the  period  at  which  it  b( 
competent  to  him  to  do  so,  he  did  not  subscribe,  nor  pa; 
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did  he  tender  bis  sabeoription,  nor  in  any  way  exercise,  by  word  or    H.  L.  (E.) 
act,  the  option  which  at  any  time  before  his  death  he  was  free        1876 
to  make.    And  it  is  not  to  be  said  that,  baying  so  failed ;  baying    edwIxd$ 
lain  by  in  absolute  passiyeness  till  the  end  of  his  life,  his  family    ^^^k. 
shall  be  at  liberty  to  assume  his  position  and  exercise  his  power,       — 
when  circumstances  may  haye  entirely  altered,  when  the  reasons 
which  may  haye  induced  him  deliberately  to  withhold  bis  contri- 
bution may  haye  ceased  to  exist ;  and  wben  the  suryiying  mem- 
beis  of  the  Fund  may  be  unjustly  and  injuriously  affected  by  a 
daim  of  bis  family,  wbich  could  legitimately  be  justified  only  by 
his  own  subscription,  and  for  which  neither  the  terms  of  the  reso- 
lutions, nor  the  reason  of  the  thing,  furnish  any  su£Scient  warrant. 
The  conditions  being  unfulfilled,  the  right  dependent  on  them 
cannot  be  admitted. 

My  Lords,  there  is  another  obseryation  proper  to  be  made  on 
this  part  of  the  case.  It  was  said  that  eyen  though  the  words  of 
the  resolutions  migbt  be  clear,  and  the  conditions  essential,  inas- 
mach  as  there  was  a  suspension  of  tbem  from  time  to  time,  Mr. 
Flower  was  exonerated  from  the  duty  of  either  subscribing  or 
tendering  bis  subscription,  and  so  exercising  his  option  in  the 
interest  of  his  &mily.  The  answer  to  that  appears  to  me  to  be 
twofold ;  firsts  that  although  some  other  people  got  notice  of  the 
SQspension,  there  is  no  eyidenoe  that  any  was  giyen  to  Mr.  Flower , 
or  that  the  fact  of  the  suspension  really  affected  his  conduct  in 
the  least  degree.  It  does  not  appear  that  he  knew  of  any  such 
suspension,  or  concerned  himself  to  inquire  about  it.  And  it  is 
not  reasonable  that  bis  widely  should  be  allowed  to  rely  upon  no 
notice  haying  been  giyen,  in  order  to  account  for  or  condone  the 
absence  of  a  needful  proceeding,  whicb  had  nothing  to  do  witb 
notice.  But  in  the  second  place,  howeyer  this  may  be,  and  what- 
eyer  migbt  haye  been  the  effect  of  a  notice  seryed  upon  bim  in  any 
other  way,  the  result  of  its  seryice  as  to  the  question  before  the 
House  would  haye  been  the  same.  Mr.  Fhwer  remained  passiye — 
he  did  not  come  forward  and  object  to  the  suspension — he  did  npt 
pretend  to  be  dissatisfied  with  it  during  bis  life.  He  did  not 
declare  his  readiness  to  fulfil  the  conditions.  He  lay  by  until 
his  deatb ;  and  therefore  I  agree  with  the  Lords  Justices,  he  must 
be  taken  to  haye  giyen  his  tacit  assent  to  the  course  which  had 
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been  adopted,  and  to  haye  sanctioned  the  lescission  of  the  agi 
ment  which  it  is  now  proposed  to  rehabilitate,  after  his  deoefl 
for  the  benefit  of  his  family. 

My  Lords,  upon  the  first  point,  therefore,  I  cannot  say  tha 
have  any  doubt.  Upon  the  second,  I  think,  with  the  Yice-Ch 
cellor,  that  there  was  a  '^  clear  and  direct  trust ;"  and  this  be 
so,  the  consequences  follow  which  have  been  so  fully  indicated 
my  noble  and  learned  friends  that  I  need  not  say  a  word  u] 
them.  Authority  has  disposed  of  the  question  of  interest ;  i 
upon  it,  as  upon  all  others  in  this  case,  the  proposal  of 
Lord  Chancellor  appears  to  me  entitled  to  the  approval  of  y 
Lordships. 

LoBD  Selbobne  : — 

My  Lords,  whatever  might  be  the  equities  of  any  person  \ 
might  have  paid  any  money  on  the  faith  and  footing  of  \ 
FarisVs  resolutions,  after  the  Court  of  Directors  had  assented 
them,  and  before  they  were  suspended,  I  am  of  opinion  that  tl 
could  not  have  conferred  any  right  upon  the  widow  of  any  mem 
living  at  the  time  of  the  suspension,  who  had  made  no  such  p 
ment.  Even  if  the  terms  of  these  resolutions  had  not  made  < 
such  payment  a  condition  precedent  of  the  benefits  purporting 
to  be  conferred  by  them,  I  should  have  been  of  opinion  that  t 
member,  living  at  the  time  of  the  suspension,  who  had  d( 
nothing  on  the  footing  of  these  resolutions,  must  have  been 
much  bound  by  the  vote  for  their  suspension  as  the  rest  of 
members  had  previously  been  by  the  resolutions  themselves^  e 
though  he  might  during  the  interval  have  retired  from  the  Cc 
pany's  service,  and  might  have  become  an  annuitant  upon,  inst 
of  an  annual  contributor  to,  the  Fund.  To  this  extent  I  am  c( 
pelled  to  difier  from  that  part  of  the  Lords  Justices'  judgmc 
which  is  expressed  in  these  words : — "  It  is  contended,  and 
think  rightly,  that  Mr.  Flower  having  ceased  to  be  a  member,  i 
having  become  an  annuitant  after  the  suspension  had  been 
moved,  and  before  it  was  reintroduced,  he  became  for  himself, 
wife,  and  daughter,  absolutely  entitled  to  the  benefit  of  those  re 
lutions,  and  that  the  members  could  not  by  any  subsequent 
deprive  him  of  his  vested  right." 
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This,^  however,  is  not,  in  the  result,  material ;  because  I  agree    H.  L.  (E.) 
with  the  Lord  Justices  that  the  benefits  offered  by  these  reso-       1876 
laiiops  were  not  absolate,  so  as,  by  force  of  the  resolutions  only,    e^w^shs 
to  confer  any  vested  right  upon  any  person  :  but  that  any  benefit    ^^^j^ 

to  be  derived  from  them  was  contingent  upon  acts  to  be  done  by        

each  particular  member  who  might  desire  to  obtain  that  benefit, 
which  acts  were  never  done  by  Mr.  Fhwer^  though  he  lived  for 
four  years  afterwards.  Even  if  he  believed  himself  to  be  entitled 
to  the  benefit  of  the  resolutions,  and  was  led  to  abstain  from 
claiming  that  benefit  by  reason  of  their  subsequent  suspension, 
and  of  the  character  of  the  letters  written  to  other  persons  by 
the  managers  of  the  Fund  after  the  event,  the  case  would  be  in  no 
way  altered  in  the  Appellants'  favour.  Acquiescence,  under  such 
circumstances,  in  the  suspension,  could  never  be  a  reason  for 
exonerating  a  person  who  might  afterwards  contend  that  he  was 
not  bound  by  that  suspension  from  the  condition  on  which  alone 
(if  there  had  been  no  suspension  at  all)  he  could  have  become 
entitled  to  any  benefit. 

With  respect  to  what  was  done  after  Mr.  Flower's  death,  it 
appears  to  me  quite  clear  that  nothing  was  ever  done  to  give  his 
widow  any  other  or  greater  right  than  her  original  right  under  the 
rules  of  1825.  In  substance,  Mr.  FarisKs  resolutions  never  came 
into  operation ;  a  different  arrangement,  on  different  terms,  was 
substituted  for  them  by  the  resolutions  of  1837  and  the  rules  of 
1840,  and  to  the  benefit  of  that  new  arrangement  Mrs.  Floiver 
was  never  entitled  as  of  right,  and  her  claim  was  never  admitted 
by  uny  vote  of  the  members  of  the  Fund. 

Upon  the  rest  of  the  case  I  think  it  quite  unnecessary  to  add 
anything  to  what  has  been  said  by  your  Lordships,  except  that 
the  daim  of  interest  on  the  arrears  of  the  annuity  in  such  a  case 
as  this  is  clearly  excluded  by  the  authorities,  of  which  it  is  suffi- 
cient to  mention  Taylor  v.  Taylor  (1),  and  Torre  v.  Browne  (2), 
the  latter  decided  by  this  House. 

Declare  that  the  Appellants  are  entitled  to  be  paid 
out  of  the  Fund  an  annuity  of  £77.  17a.  lOd. 
from  the  15th  of  October,  1842  (when  the 

(1)  8  Hare,  120.  (2)  5  H.  L.  C.  555. 
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H.  L.  (E.)  daughter  attained  twenty-one)  until  the  23rd  of 

1876  December,  1863  (the  date  of  Mrs.  Flowef^s 

Edwards  death).    Dedare  that  so  much  of  the  bill  as  is 

dismissed  by  the  decree  of  the  Lords  Justices 
onght  to  be  dismissed  with  costs  up  to  the 
hearing  before  the  Vice-Chancellor.  Declare 
that»  except  as  aforesaid,  the  Appellants  ought 
to  be  paid  by  the  trustees  of  the  Fund  the 
costs  of  the  suit  up  to  the  hearing  before  the 
Yioe-Chancellor.  Ordered,  that  the  Appellants 
do  pay  the  costs  of  the  Secretary  of  State  in 
this  appeal;  and  ordered  that  the  Bespon- 
dents,  the  trustees  of  the  Fund,  repay  to  the 
Appellants,  out  of  the  Fund,  the  costs  so  paid. 
The  decree  of  the  Lords  Justices  varied  so  tai 
as  aforesaid,  and  the  case  remitted  with  these 
declarations. 

Lords'  Jaumah,  7th  April,  1876. 

Solicitor  for  the  Appellant:  W.A.Day. 
Solicitors  for  the  Bespondents :  Freshfidds  &  WtUiams ;  Lauh 
ford  dt  Waterhouse. 


Fe6. 10. 
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[PRIVY  COUNCIL.] 
BANK  OF  BRITISH  NORTH  AMERICA     ,     Defendants;       JC* 
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SAMUEL  STRONG .     PlainI^iff. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  HALIFAX, 
NOVA  SCOTIA. 

Demand  under  Canadian  Insolvent  Act  of  1869 —  Writ  of  Capias — Libel  and 
Malicious  Prosecution — Misdirection. 

Declaration  in  the  Supreme  Court  of  Halifax,  Nova  Scotia,  charging  the 
Defendants  in  the  first  three  counts  with  falsely  and  maliciously  writing  and 
publishing  oonoeming  the  Plaintiff  the  words  contained  in  a  certain  notice 
served  upon  him  under  sect.  14  of  the  Statutes  of  Canada,  32  &  33  Vict  c.  16, 
requiring  him,  being  indebted  to  them  or  others  on  certain  promissory  notes 
long  overdue,  to  make  an  assignment  of  his  estate  and  effects  for  the  benefit 
of  his  creditors,  and  allegmg  in  the  fifth  count  that  the  Defendants  mali- 
ciously and  without  reasonable  or  probable  cause  obtained  a  writ  of  capias 
against  the  Plaintiff,  in  an  action  on  certain  promissory  notes  of  which  the 
Plaintiff  was  the  maker  and  the  Defendants  were  the  indorsees  for  value,  by 
falsely  and  maliciously  representiug  by  a  £edse  affidavit  that  the  Plaintiff 
was  about  to  leave  the  province,  and  alleging  the  arrest  of  the  Plaintiff 
thereunder  and  his  subsequent  discharge  by  an  order  of  Court  on  its  appearing 
that  he  was  not  about  to  leave  the  said  province. 

Plea  to  the  first  three  counts,  a  denial  of  publication  to  any  one  but  the 
Plaintiff,  and  that  the  notice  contained  a  true  statement  of  facts ;  to  the 
fifth  count,  that  having  been  informed  and  believing  that  the  Plaintiff  was 
about  to  leave  the  province  the  Defendants  caused  proceedings  to  be  taken 
to  recover  their  debt,  which  was  of  long  standing. 

The  Judge  directed  the  jury  that  if  the  Defendants  did  not  at  the  time  of 
the  arrest  believe  that  their  debt  would  be  otherwise  lost,  and  acted  with  a 
view  to  protect  the  interests  of  the  indorsers  of  the  notes  rather  than  their 
own,  that  would  be  evidence  of  want  of  reasonable  and  probable  cause  for 
arresting,  and  entitle  the  Plaintiff  to  damages ;  and  the  Court  subsequently, 
in  discharging  a  rule  nisi  for  a  new  trial,  held  that  the  general  verdict,  in- 
cluding damages  in  respect  of  the  first  three  counts,  was  justified  on  the 
ground  that  the  pleas  of  the  Defendants  to  those  counts  did*  not  deny  the 
nuiterial  all^ations  of  publication,  falsity,  and  malice : — 

Eeld,  that  there  was  misdirection,  which  justified  a  new  trial.    There  was 


*  Present :— Sib  Jakes  W.  Colvile,  Sib  Babnes  Peacock,  Sib  Montagus  E. 
Smith,  and  Sib  Robebt  P.  Colueb. 
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reasonable  and  probable  cause  for  the  arrest  if  the  Defendants  believed 
the  Plaintiff  was  about  to  leave  the  proviooe,  and  that  their  remedy  ag 
him  would  be  lost  if  he  were  not  arrested ;  notwithstanding  they  might 
believed  that  they  could  recover  the  debt  from  the  indorsers,  and  wereei 
ing  to  protect  the  interests  of  the  indorsers. 

The  said  notice  being  a  legal  proceeding  was  prima  facie  privileged 
no  action  would  lie  for  the  delivery  of  it  to  a  third  person  for  service 
the  Plaintiff  unless  upon  proof  of  express  malice.  The  all^ation  of  h 
was  implicitly  denied,  and  there  was  therefore  no  necessity  to  expressly 
malice. 

JLHIS  was  an  appeal  brought  to  set  aside  a  verdict  obtainec 
the  Respondent  in  an  action  brought  by  him  against  the  Ap 
lants  under  the  circumstances  stated  in  the  judgment  of  t 
Lordships. 

The  facts  and  pleadings  in  thi&^case  are  sufficiently  set  fort) 
the  judgment  of  their  Lordships. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Bompas,  for  the  Appellants  :— 

The  law  of  Nova  Scotia,  with  respect  to  pleadings  in  an  act 
is  contained  in  c.  94  of  the  CSonsoIidated  Statutes  of  Nova  Sec 
which  introduces  a  system  analogous  to  that  in  force  in  Engl 
preyious  to  the  passing  of  the  Judicature  Act;  but  by  sect, 
pleading  the  general  issue  is  not  allowed ;  and  by  sect  142 
the  Plaintiff  does  not  reply  before  trial,  he  is  to  be  taken  to  b 
denied  the  facts  alleged  in  the  pleas.  In  this  case  the  Appellf 
proved  the  pleas  which  they  pleaded.  A  demand  in  insolve 
served  in  accordance  with  the  provisions  of  the  Statutes  of  Cam 
32  fz  33  Vict  c.  16,  s.  14,  which  has  assimilated  the  insolve 
laws  throughout  the  whole  dominioui  does  not  constitute  a  li 
and  is  only  actionable  if  issued  maliciously  and  without  reasons 
and  probable  cause ;  and  the  Judge  ought  therefore  to  have  w 
drawn  the  first  three  counts  in  the  declaration  from  the  ji 
The  fourth  count  there  was  no  pretence  for,  and  with  respec 
the  fifth  count,  even  assuming  that  the  manager  of  the  Appelli 
maliciously  applied  for  the  writ  of  capias  without  reasonable 
probable  cause,  and  in  the  interest  of  the  indorsers  of  the  ] 
missory  notes,  and  not  of  the  Appellants,  the  latter  would  not 
responsible.  They  are  not  liable  under  such  circumstances  for 
act  of  an  agent,  for  the  agent  would  only  have  a  limited  author 
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Moreover,  an  action  for  malicions  prosecution  will  not  lie  against       J.  0. 
a  corporation ;  for  a  corporation  cannot  entertain  malicions  feelings       1876 
or  motives,  which  are  an  essential  ingredient  in  the  action.     [Sir     Bavk  of 
Montague  E.  Smith  : — ^However  malicions  a  prosecutor  may  be,  if     ^^^ 
he  has  reasonable  and  probable  cause  he  cannot  be  touched.]    At     AMmoA 
all  events,  if  the  agent  of  the  bank,  acting,  as  alleged,  in  the  in-      Stbono. 
terests  of  the  indorsers,  had  improperly  arrested,  the  malice  would 
have  been  in  favour  of  the  indorsers,  and  not  of  the  bank.  A  creditor 
is  entitled  to  issue  a  writ  of  capias  against  the  principal  debtor  if  he 
thinks  that  otherwise  he  shall  be  imable  to  obtain  payment  from 
the  principal  debtor,  although  there  is  a  solvent  surety;  and  the 
request  of  the  surety  that  he  should  do  so  is  not  an  improper  motive 
for  issuing  such  a  writ.    [Sib  Montague  E.  Smith  : — Is  this  pro- 
ceeding by  arrest  regulated  by  any  code  of  procedure?]    See 
Bevised  Statutes  of  Nova  Scotia^  Fourth  Series,  c.  94,  s.  31.    If 
the  afiSdavit  by  which  the  writ  was  obtained  was  true  and  hona 
fide^  the  Defendants  are  not  liable  even  if  the  Judge  was  wrong  in 
issuing  the  writ    The  Judge  at  the  trial  did  not  leave  to  the 
jury  the  question  whether  there  was  malice,  either  in  respect  of 
the  issuing  the  demand  in  insolvency  or  obtaining  the  writ  of 
capias;  while  he  did  leave  to  the  jury,  instead  of  deciding  him- 
self, the  question  whether  there  was  reasonable  and  probable 
cause  for  obtaining  the  writ  of  capias. 
The  Bespondent  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by 
Sib  Babkes  Feaoook: — 

The  Defendants  in  this  case  are  the  Appellants.  They  appeal 
against  a  rule  discharging  a  rule  nisi  obtained  by  them  to  set 
aside  a  verdict  for  the  Plaintiff  and  for  a  new  trial.  The  action 
was  brought  by  Samud  Strong  against  the  Bank  of  British  North 
America.    The  declaration  contains  six  counts. 

The  first  three  counts  of  the  declaration  charged  the  Defen- 
dants with  fetlsely  and  maliciously  writing  and  publishing  conced- 
ing the  Plaintiff  the  words  following ;  that  is  to  say, ''  Insolvent 
Act  of  1869.  To  Samuel  Strong  (meaning  the  Plaintiff)  of  Ariclud, 
in  the  county  of  Biehnumd,  in  the  province  of  Nova  Scotia, 
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merchant  aad  trader,  you  (meaning  the  Plaintiff)  are  hi 
required,  to  wit,  by  John  F.  Crowe  and  Harlm  FuUony  < 
'  business  under  the  name  and  firm  of  J.  F.  Crowe  db  Co.,  crei 
for  the  sum  of  |247.  40^.,  the  same  being  for  the  amount 
certain  promissory  note  bearing  date  the  6th  day  of  Septe: 
A.D.  1873,  whereby  you  (meaning  the  Plaintiff)  promised  tc 
A.  B.  Bliffh  &  Co.,  or  order,  the  said  sum  of  $247.  400., 
months  after  date ;  and  the  said  A.  B,  Bligh  &  Co.  indorse 
said  note  to  the  said  J.  F.  Crowe  <&  Co.,  which  said  note  is  m 
and  is  and  has  been  overdue  since  the  9th  of  December  ins 
and  by  the  Bank  of  British  North  America  (meaning  the  I) 
dants),  creditors  for  the  sum  of  $463.  460.,  the  same  being  fc 
amount  [of  a  certain  promissory  note  bearing  date  the  81 
Dedember,  1873,  whereby  you  (meaning  the  Plaintiff),  proi 
to  pay  to  A.  B.  Bligh  dt  Co.,  or  order,  the  said  sum  of  $463 
three  months  after  date ;  and  the  said  A.  B.  Bligh  db  C 
dorsed  the  said  note  to  James  Crawford  &  Co.,  who  indorse< 
same  to  the  Bank  of  British  North  America  aforesaid,  whici 
note  is  unpaid,  and  is  and  has  been  overdue  since  the  11th  d 
December  instant ;  and  by  William  C.  Moir,  doing  business  i 
the  name  and  firm  of  Moir  &  Co.,  a  creditor  for  the  sn 
$289.  140.,  the  same  being  for  the  amount  of  a  certain  prom 
note  bearing  date  the  12th  day  of  September,  1873,  whereb; 
(meaning  the  Plaintiff)  promised  to  pay  A.  B.  Bligh  &  I 
order,  the  said  sum  of  $289.  140.  three  months  after  date ;  an 
said  A.  B.  Bligh  dt  Co.  indorsed  the  said  note  to  the  said 
db  Co,,  which  said  note  is  unpaid,  and  is  and  has  been  ov 
since  the  15th  of  December  instant,  to  make  an  assignment  oi 
estate  and  effects  under  the  above  Act,  for  the  benefit  of 
(meaning  Plaintiff's)  creditors." 

The  fourth  count  alleged  ''  that  the  Defendants  falsely  and 
ciously,  and  without  reasonable  or  probable  cause,  joined 
others  in  making  and  did  make  a  demand  upon  the  Plaini 
the  form  referred  to  in  sect  14  of  '  The  Insolvent  Act  of  ! 
requiring  the  Plaintiff  to  make  an  assignment  of  his  estat 
effects  for  the  benefit  of  his  creditors,  merely  as  a  means  ( 
forcing  payment  of  the  amount  alleged  in  said  demand  to  b 
to  the  Defendants,  under  colour  of  proceeding  under  the 
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^Imdveni  Ad  of  1869/  and  that  the  Defendants,  though  said 
demand  was  served  on  the  Plaintiff  in  the  year  1873,  have  never 
since  taken  any  further  proceedings  thereon." 

The  fifth  count  alleged  that  the  Defendant  maliciously  and 
without  reasonable  or  probable  cause  obtained  an  order  autho- 
rizing them  to  issue  a  coptoa  to  hold  the  Plaintiff  to  bail  for  the 
sum  of  $763.  46^.,  by  falsely  and  maliciously  representing  by  a 
false  affidavit  that  the  Plaintiff  was  then  about  to  leave  Nova 
Scotia  unless  forthwith  arrested ;  and  that  thereupon  in  pursuance 
of  the  said  order  the  Defendants  caused  a  writ  of  capioB  to  be  sued 
out,  and  the  Plaintiff  to  be  arrested  thereon,  and  to  be  detained  in 
custody  until  he  gave  bail ;  and  that  afterwards  the  order  to  hold 
to  bail  and  the  writ  of  eaptM,  and  all  proceedings  thereunder,  were 
set  aside  by  a  Judge  on  the  ground  that  the  Plaintiff  was  not  about 
to  leave  Nova  SeoHa. 

The  sixth  count  was  for  assault  and  imprisonment. 

The  Defendants,  in  their  pleas,  say,  '^  As  to  the  first  count  of 
the  said  declaration,  that  the  Plaintiff  being  indebted  to  them 
upon  notes  long  over  due,  and  being  also  indebted  to  other  per- 
sons upon  notes  also  over  due,  they,  the  said  Defendants,  together 
with  sundry  other  creditors  of  the  said  Plaintiff,"  that  was  MessA. 
Orowe  it  Oo.  and  another  creditor,  *^  caused  the  notice  set  out  in 
the  Plaintiff's  writ  to  be  served  upon  him,  which  is  the  grievance 
complained  of  in  the  Plaintiff's  writ."  If  the  notice  was  so  pub- 
lished as  to  amount  to  a  libel  if  false,  this  plea  amounted  to  a 
justification  of  it.  The  Defendants  say  in  substance  **  We  stated 
that  you  were  indebted;  it  is  true  that  you  were  indebted, 
and  we  served  this  notice  imder  the  provisions  of  the  Insdvent 

Mr 

Similar  pleas  were  pleaded  to  the  second  and  third  counts. 

To  the  fifth  count  the  Defendants  pleaded  that,  having  been  in* 
formed  and  believing  that  the  Plaintiff  was  about  to  leave  the 
province,  they  caused  proceedings  to  be  taken  to  recover  their  debt, 
which  was  of  long  standing. 

The  evidence  was  that  the  Plaintiff  being  indebted  to  Messrs. 
Orowe  db  Co,y  and  also  to  the  Defendants,  the  bank,  and  to  other 
creditors,  the  Defendants  and  Messrs.  Orowe  dk  Oo.  joined  in 
serving  a  notice  upon  the  Plaintiff  under  the  statute  of  the 
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Canadian  Dominion  Parliament  of  32  &  33  Vict.  c.  16.  Sec 
of  that  Act  enacts,  "if  it  debtor  ceases  to  meet  his  liabilities  g 
ally  as  they  become  due,  any  one  or  more  claimants  upon  hi 
sums  exceeding  m  the  aggregate  $500,  may  make  a  demand 
him  either  personally  within  the  county  or  judicial  district  wl 
such  insolyent  has  his  chief  place  of  business,  or  at  his  don 
upon  some  grown  person  of  his  family  or  in  his  employ,  reqi 
him  to  make  an  assignment  of  his  estate  and  effects  for  theb 
of  his  creditort." 

The  debts  of  ihe  Defendants  and  of  Messrs.  Crowe  &  C 
ceeded  the  aradunt  of  f  500,  and  the  notice  or  demand  served 
the 'Plaintiff  required  him  to  make  an  assignment  of  his  < 
and  efi^izts  for  the  benefit  of  his  creditors.  That  was  a  lega 
ceeding  takett  for  the  recovery  of  the  debts.  It  would  not 
been  sufficient  in  an  action  for  a  malicious  prosecution  to  i 
that  the  notice  was  served  maliciotisly ;  but  it  would  have 
necessary  to  go  ftlrther,  and  state  that  there  was  no  reasonal 
probable  caus^  for  serving  it.  The  notice  could  not  amoun 
libel  unless  it  was  published  to  a  third  pdrson.  The  Defen 
could  not  be  sued  for  serving  a  notice  of  that  kind  upo] 
Plaintiff  personally,  unless  there  was  want  of  reasonable  or  pre 
cause;  nor  could  he  be  treated  as  having  published  a  fals< 
malicious  libel  by  publishing  it  to  the  Plaintiff  himself.  Si 
notice  being  a  legal  proceeding  would  be  primd  facie  privil 
and  no  action  would  lie  for  the  delivery  of  it  to  a  third  perse 
service  upon  the  Plaintiff,  unless  upon  proof  of  express  mi 
but  if  the  Defendant,  without  having  any  debt  due  to  him 
knowing  that  there  was  no  debt  due  to  him,  chose  to  put 
a  notice  into  the  hands  of  a  third  person  for  the  purpo 
being  served,  that  would  be  a  publication,  and  might  ai 
to  a  libel  if  express  malice  were  proved.  In  this  case  no 
proof  of  malice  was  given,  nor  was  it  shewn,  and  inde 
could  not  be  shewn,  that  the  debts  mentioned  in  the  notice 
not  due. 

Now,  with  reference  to  the  first  three  counts,  the  learned  « 
who  tried  the  cause  says : — "Instated  to  the  jury  that  this  sui 
arisen  from  a  demand  made  upon  the  Plaintiff,  a  trader  at  Ai 
in  December,  1873,  by  the  Defendants  and  others,  as  his  crec 
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requiring  him  to  make  an  assignment  of  his  estate  and  eflfects  for       J.  C. 
the  benefit  of  his  creditors,  under  sect.  14  of  the  Insolvent  Act  of       1S76 
1869|  and  in  consequence  of  the  subsequent  arrest  of  the  Plaintiff     bavx  of 
under  a  writ  of  eajpias^  issued  against  him  by  the  Defendants  for     ^^ 
the  same  debt  claimed  to  be  due  to  them  in  that  demand.    I  ex-     Ajoerica 
plained  to  the  jury  what»  in  point  of  law,  constituted  a  libel,  in     stbomo. 
order  that  they  might  consider  whether  the  matters  contained  in 
the  three  first  counts  of  the  writ  were  libellous  or  not,  remarking 
that,  if  the  Plaintiff  had  ceased  to  meet  his  labilities  to  the 
Defendants  and  other  persons  acting  with  them,  they  had  a  right 
to  make,  and  were  therefore  not  chargeable  with  libel  for  making, 
the  demand."    He  then  proceeded  to  state  that  the  Defendants 
did  not  foUow  up  the  notice,  and  that  afterwards  they  abandoned 
the  proceeding,  and  arrested  the  Plaintiff  upon  the  notes.    He 
says^  subBoquently : — "  I  remarked  that  in  actions  like  the  present 
for  a  malicious  arrest,  malice  was  an  essential  ingredient,  and 
wherever  it  was  put  in  issue  under  a  plea  of  not  guilty,"  that  is 
speaking  of  the  fifth  count,  "  it  was  the  duty  of  the  Plaintiff  to 
gire  some  evidence  of  it,  and  also  evidence  of  the  want  of  probable 
cause  for  such  arrest.    Here  malice  was  not  directly  put  in  issue 
under  the  plea  to  the  fifth  count,  upon  which  count  I  told  them*  I 
thought  the  whole  of  this  case  rested."    It  appears,  therefore, 
that  the  learned  Judge,  after  directing  the  jury  as  to  the  law 
relating  to  libel,  told  them  in  substance  that  he  thought  there- 
was  no  libel. 

He  also  stated  that  he  thought  the  charge  under  the  fifth  count . 
was  the  one  upon  which  the  whole  case  rested.  Then  he  summed^ 
up  to  the  jury  upon  that  count.  He  said,  "  The  Defendant  having: 
merely  pleaded  to  that  count,  that  having  been  informed  and 
believing  that  the  Plaintiff  was  about  to  leave  the  province,  they 
caused  proceedings  to  be  taken  to  recover  their  debt^  long  overdue, 
leaving  it  to  be  inferred  from  the  facts  stated  in  the  plea,  that 
there  was  no  malice,  though  the  plea  itself  did  not  deny  it. 
Whether  there  was  or  was  not  reasonable  and  probable  cause  for 
institnting  the  suit  complained  of  by  the  Plaintiff  was  a  question 
I  had  on  motion  for  a  nonsuit  refused  to  decide,  considering  it  a 
question  that  in  this  case  ought  properly  to  be  decided  by  them 
upon  the  evidence  adduced.    They  were  aware  that  the  suit  ^ 
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brought  by  Defendants  against  the  Plaintiff  was  upon  two  p 
soiy  notes  made  by  the  Plaintiff  to  A.  B.  Bligh  &  Co.,  io 
by  that  firm  and  also  by  the  firm  of  James  Crawford  &  C 
discounted  by  the  Defendants,  as  Mr.  Pen/old  had  stated, 
strength  and  credit  of  the  indorsers  only,  the  maker  being 
dered  by  him  as  a  person  of  no  means  or  credit,  whose  nami 
any  paper  upon  which  it  appeared  be  thought  would  be  prej 
to  it;  th€^  were  also  aware  that  no  recourse  was  bad  I 
Defendants  against  the  indorsers  who,  though  they  had  mc 
some  reverses  in  their  business,  were  yet  solvent.  Now 
were  the  facts  upon  which  the  Plaintiff  relied  as  evidence ; 
all,  to  shew  that  there  was  malice  and  want  of  probable  ca 
the  part  of  the  Defendants  in  issuing  a  writ  of  capia$  again 
and  causing  him  to  be  arrested,  and,  in  the  next  place,  stal 
their  affidavit  a  belief  that  he  was  about  to  leave  the  provinc 
falsely  stating  that  they  feared  the  debt  would  be  lost  unl 
was  forthwith  arrested."  Then  he  says,  "Mr.  Penfoid^''  1 
the  agent  of  the  bank,  "states  that  he  received  informatioi 
Emerson  Bligh,  a  partner  in  the  firm  of  A.  B.  Bligh  £  Co., 
interest  it  was,  as  he  must  have  known,  that  the  notes  nu 
the  Plaintiff  and  held  by  Defendants  with  the  indorsement 
tu*m  should  be  collected ;  but  having  some  doubt  as  to  th 
priety  of  proceeding  against  him  in  the  manner  suggest 
Emerson  Bligh,  he  consulted  his  solicitor,  who  told  him  he 
safely  arrest  the  Plaintiff  on  the  information  he  had  rec 
Whether  the  advice  given  was  such  as  I,  having  heard  the 
approved  of,  I  would  not  say ;  but  I  felt  it  to  be  my  duty  1 
that  if  they  believed  that  Mr.  Pen/old,  after  having  laid  i 
facts  fully  and  fairly  before  his  solicitor,  acted  bond  fide  ( 
opinion,  and  solely  with  the  view  of  protecting  the  interests 
Defendants,  whose  servant  he  was,  believing  the  debt  woi 
lost  unless  the  Plaintiff  was  arrested,  then  it  was  evldei 
probable  cause,  and  then  the  verdict  ought  to  be  for  the  1 
dants ;  but  if  they  could  not  come  to  that  conclusion,  and  th 
that  he  acted  more  with  a  view  of  protecting  the  interest 
indorsers  than  that  of  the  Defendants,  and  did  not  himself  b< 
and  could  not  have  believed  from  the  opinion  he  had  expres 
to  the  Plaintiff's  credit,  that  the  debt  would  be  lost  unless  1 
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arrested,  then  it  was  evidence  of  the  want  of  reasonable  and       J.c. 
probable  cause  for  making  the  arrest^  which  would  entitle  the       1876 
Plaintiff  to  a  verdict  for  such  damages  as  they  considered  right,     bank  or 
though  the  &ct  of  the  writ  of  capias  having  been  set  aside  would      ^^^ 
not  amount  to  enridence  of  that  character."  AMmioA 

The  Bespondent  did  not  appear  before  their  Lordships  at  the     Stbono. 
hearing  of  the  appeal,  but  the  Colonial  Act  for  abolishing  arrest 
for  debt  on  mesne  process  (Revised  Statutes   of  ifova  Scotia^ 
Foiirth  Series,  c.  94)  was  brought  to  their  notice. 

Their  Lordships  are  of  opinion  that  the  Act,  in  requiring  an 
affidavit  from  a  creditor  that  he  fears  the  debt  will  be  lost  unless 
the  debtor  is  immediately  arrested,  has  reference  to  a  loss  of  the 
debt,  so  far  as  the  debtor  himself  and  any  security  which  he  may 
have  given  for  the  debt  are  concerned.  In  the  present  case,  the 
Plaintiff,  as  the  maker  of  the  notes,  was  the  debtor;  the  debts 
were  not  debts  due  from  the  Plaintiff  and  the  indorsers  jointly ; 
the  indorsers  were  not  sureties  provided  by  the  Plaintiff  for 
securing  the  debt ;  and  although  the  Defendants  might  have  sued 
the  indorsers  upon  the  notes  if  due  notice  of  dishonour  were  given, 
they  were  not  bound  to  adopt  that  remedy,  or  to  look  to  them  for 
payment,  but  were  entitled  to  treat  the  Plaintiff  as  the  sole  debtor, 
and  to  adopt  the  same  remedy  against  him  as  they  would  have 
adopted  if  they  had  been  payees  of  the  notes,  or  as  the  indorsers 
would  have  had  if  they  had  taken  up  the  notes  and  sued  the 
Plaintiff  upon  them.  The  false  and  malicious  representation 
charged  in  the  fifth  count  was  the  representation  that  the  Plaintiff 
was  about  to  leave  Nova  Scotia,  when,  in  fact,  he  was  not  about  to 
leave  it;  and  it  was  upon  the  ground  that  he  was  not  about  to 
leave,  and  upon  that  ground  alone,  that  the  writ  of  capias  and  the 
proceedings  thereunder  were  set  aside.  There  was  no  allegation 
that  the  representation  by  the  Defendants  that  they  feared  the 
debt  would  be  lost  if  the  Defendant  were  not  forthwith  arrested, 
was  false  or  malicious.  Their  Lordships  are  of  opinion  that,  if  the 
Defendants  had  reasonable  and  probable  cause  for  believing  and  did 
believe  that  the  Plaintiff  was  about  to  leave  Nova  Scotia^  and  that 
their  remedy  against  him  would  be  lost,  and  that  they  would  be 
prevented  from  recovering  their  debt  from  him,  if  he  were  not 
forthwith  arrested,  there  was  reasonat>le  and  probable  cause  for 
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March  17,  18.  DAVID  HARRIS Defen 

^£!2i"      ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  h 
•  CANADA,  IN  THE  PROVINCE  OF  QUEBEC. 

Bill  of  Lading — Shipowner's  Liability  for  Damage — Condition  as  to  I 

making  Claim, 

By  a  bill  of  lading  made  in  England  by  the  master  of  an  Engli 
certain  paokages  of  tea  were  '*  to  be  deliyered  from  the  ship's  deck,  wl 
ship's  responsibility  shall  cease,  at  the  port  of  Montreal*^  ,  .  ,  ^n 
Grand  Trunk  Railway  Comjoany,  and  by  them  to  be  forwarded  the 
railway  to  the  station  nearest  to  Toronto,  and  at  the  aforesaid  static 
vered  to  the  consignees  or  to  their  assigns." 

The  instrument  contained,  in  addition  to  a  long  list  of  excepted 
risks,  whether  arising  from  negligence  or  otherwise,  the  following  cod 
"No  damage  that  can  be  insured  against  will  be  paid  for,  nor  vi 
claim  whatever  be  admitted  unless  made  before  the  goods  are  remove 

In  an  action  in  the  Superior  Court  of  Lower  Canada  against  th 
owner  for  the  value  of  damage  done  to  the  said  packages  during  ths 
it  appeared  that  the  same  were  landed,  placed  in  certain  shipping 
removed  therefrom  to  railway  freight-sheds  in  Montreal,  and  finally  di 
to  the  consignees  in  Toronto.  No  notice  of  damage  was  given  until  t 
days  after  the  delivery  was  completed : — 

Beld,  that  the  condition,  though  in  its  first  olaose  limited  to  ii 
damage,  clearly  applied  as  regards  its  second  clause  to  all  damage,  ^ 
apparent  or  latent,  which  could  by  examination  of  the  packages  co; 
with  reasonable  care  and  skill  at  the  place  of  removal  have  been  discc 

The  bill  of  lading  in  this  case  was  a  contract  to  be  governed  and  int 
by  English  law,  and  therefore  no  substantive  defence  arising  from  < 
making  the  claim  could  be  made  apart  from  the  express  condition  cc 
therein ;  notwithstanding  the  provisions  of  Article  1680  of  the  C 
Civil  Code. 

Appeal  from  a  judgment  of  the  Court  of  Queen's  Ben 
Lov>er  Canada^  in  the  proyince  of  Quebec  ( September  22, 
afBiming  the  judgment  of  the  Superior  Court  of  Lower  C 

•  Present ;— Sib  Jambs  W.  Colvilk,  Sib  Babnes  Psagock,  Sib  Mo 
E.  Smith,  and  Sib  Robkbt  P.  Collieb. 
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in  the  district  of  Montreal  (December  30, 1872)  in  favour  of  the       J.  c. 
Defendant,  the  Bespondent  above  named.  1876 

The  facts  and  pleadings  are  sulBciently  stated  in  the  judgment       m^]^ 
of  their  Lordships. 

The  judgment  of  the  Superior  Court  was  as  follows : — ^That  the 
Court 

"  Considering  the  Plaintiffs  have  failed  to  establish  a  right  to  a 
judgment  against  the  Defendant  in  the  present  cause  or  action; 

'^Considering  that  some  of  the  material  allegations  of  their 
declaration  are  unproved,  and  some  of  them  disproved ; 

"  Considering  that  the  conduct  of  consignees  of  goods  carried  by 
common  carriers  ought  to  be  frank  and  loyal  towards  the  carriers 
in  all  cases  in  which  it  is  claimed  against  them  that  goods  carried 
have  been  lost  or  damaged  during  the  carriage ; 

**  Considering  that  the  Defendant  was  bound  to  deliver  all  the  teas 
he  got  to  carry  for  Plaintiffs,  and  in  the  condition  in  which  he  got 
them,  and  if  they  be  damaged,  must  pay  damages  according  to  their 
less  value,  and  that  Plaintiffs  were  bound  to  receive  said  teas  if  not 
totally  unmerchantable  and  good  for  damages  (proper  indemnity), 
and  if  meaning  to  take  the  position  that  the  teas  were  totally  un- 
merchantable ought  to  have  offered  to  give  them  up  to  Defendant 
for  his  own  account,  and  to  have  notified  him  to  that  effect,  and 
thereafter  charge  him  as  in  case  of  total  loss ; 

*'  Considering  that  Plaintiffs  by  their  declaration  charge  Defen- 
dant as  £»r  total  loss  of  the  teas  referred  to,  which  are  sdd  to  be 
lost  and  'utterly  worthless,'  that  the  Plaintiffs,  nevertheless, 
received  the  teas,  which  have  not  even  yet  been  fairly  enough 
examineii  to  warrant  Plaintiffs  charging  Defendant  as  they  do; 

'*  Considering  that  Plaintiffs  have  never  abandoned  said  teas  to 
Defendant,  nor  notified  him  to  that  effect,  but  have  actually 
refused  to  allow  him  (by  his  agents  and  servants  in  that  behalf) 
to  take  samples  of  them  as  he  wished,  the  Plaintiffs  so  retaining 
(even  after  the  institution  of  the  present  action)  a  possession  of 
said  teas  adversely  to  Defendant ; 

^  Considering  it  plain  that  the  said  teas,  instead  of  being '  utterly 
worthless,'  have  a  material  value,  and  would  sell  for  a  large  sum 
of  money,  probably  over  $6000 ; 

''  Considering  Plaintiffs'  treatment  of  Defendant  arbitrary,  and 


320 


HOUSE  OF  LORDS 


[VOL. 


J.C. 
1876 


Mooius 


that  their  present  suit  or  action  cannot  be  maintained,  doth  dismi 
said  Plaintiffs'  action^  and  doth  declare  the  attachment  in  tl 
cause  dissolved,  the  whole  with  costs." 

The  judgment  of  the  Court  of  Queen's  Bench  (Doriony  d 
Taschereau,  Bamsay^  Sanborn,  JJ.,  Mani,  J.,  dissenting)  confinm 
the  said  judgment  with  costs, 

'*  Considering  that  the  Plaintiffit  in  the  Court  below  have  taHi 
to  establish  by  proof  the  allegations  of  their  declaration,  and  pc 
ticularly  the  quality  of  the  tea  in  question  when  shipped,  or  th 
the  said  tea  was  damaged  while  on  board  the  Medway. 

"  Considering,  further,  that  the  Plaintiffs  dkl  not  use  due  dil 
gence  in  notifying  the  Defendant  in  the  Court  below  of  the  alleg 
damage  to  the  said  tea; 

**  Considering  that  in  the  judgment  appealed  from  there  is  i 
error." 


Mr.  Cohmj  Q-C,  and  Mr.  JB.  ViMffh(m  WHliaana,  for  the  App( 
lants,  submitted  that  not  only  were  the  decisions  appealed  again 
wrong  in  so  fiEur  as  they  wove  adverse  on  the  question  of  iBct  raise 
but  also  that  those  decisiois  were  erroneous  in  point  of  law^  Tl 
judgment  of  the  Superior  Court  was  founded  upoot  the  erroneo 
assumption  that  4he  consignee  of  goods  cannot  reoover  against 
carrier  the  vidne  of  goods  which  have  been  so  damaged  by  ti 
i^%%enco  of  the  carrier  as  to  be  rendered  worthless,  witho 
abandoning  the  goods  to.  the  carrier  {  and  on  the  further  enioneo 
ground  tiiat  where  a  ooBsignee  o£  goods  alleges  in  an  action  agaii 
a  carrier  that  goods  had  been  so  damaged  as  to  be  rendered  Talc 
less,  he  cannot,  if  he  fail  to  prove  damage  to  the  full  extent  allege 
recover  for  the  actual  damage  which  he  does  prove. 

Then  as  to  the  judgment  bf  the  majority  of  the  Court  of  Qneei 
Bench,  to  the  effect  that  there  was  no  evidence  of  the  quality 
condition  of  the  tea  when  shipped,  they  submitted  that  there  w 
no  rule  of  law  whidi  required  the  Plaintiff  in  such  a  case  to  she 
in  the  first  instance  that  the  goods  were  shipped  in  good  order  ai 
condition,  or  fail  in  his  suit  It  is  sufficient  if  a  Plaintiff  gives, 
they  contended  the  Plaintiffs  had  done  in  this  suit,  cogent  eviden 
that  the  damage  which  the  cargo  sustains  is  traceable  to  causes  f 
which  the  shipowner  is  responsible.    The  bill  of  lading  in  thisca 
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was  itselC  some  evidence  of  the  quality  of  the  tea  when  shipped.  J.  o. 
So  far  as  that  judgment  prooeeded  upon  Article  1680  of  the  1976 
Canadian  Code,  which  says,  "  The  reception  of  the  thing  trans*  m^^ 
ported  and  payment  of  freight^  extinguishes  all  right  of  action 
against  the  carrier,  unless  the  loss  or  damage  is  such  that  it  could 
not  be  known,  in  which  case  the  claim  must  be  made  without  delay 
after  the  loss  or  damage  beoomes  known  to  the  claimant^"  they  con- 
tended that  at  the  time  of  the  payment  of  freight  the  Appellants 
did  not  know  and  could  not  have  known  of  the  damaged  state  of 
the  tea,  and  that,  therefore,  the  article  had  no  application.  The 
only  obtigatioQ  on  the  Appellants  was  to  gire  notice  to  the 
Bespondent,  which  they  did,  of  the  damaged  oonditicm  of  the  tea 
within  a  reasonable  time  after  they  became  aware  of  it.  Delay  in 
giving  such  notice  affected  only  the  weight  of  the  evidence  adduced 
by  the  Appellants,  and  not,  according  to  the  true  construction  of 
the  condition  in  the  bill  of  lading,  the  liability  of  the  Bespondent 
in  cases  like  the  present^  where  the  damage  was  latent  and  not  to 
be  discovered  until  after  examination  held  fbr  that  purpose.  The 
conditkm  dearly  referred  to  the  removal  of  the  goods  from  the 
ship  at  Montreal,  and  could  not  reasomdk^ly  be  construed  so  as  to 
relate  to  any  damage  but  that  which  was  actually  apparent,  or 
coold  be  readily  dscovered  without  examination  for  that  purpose. 
They  referred  to  lyAro  v.  London  and  North  Wedorn  BaHway 
Company  (1);  Oeeeh  v.  General  Steam  Navigation  Company  i^); 
TofM  V.  WQaon  (3) ;  MiUheU  v.  Laneaehire  and  Yorkshire  Baiheatf 
Company  (4) ;  Taubman  v.  Paeifid  8.  N.  Company  (5) ;  MeCawley 
V.  Fumess  Bailmty  Company  (6). 

Mr.  Watkina  WSUama,  Q.O.,  and  Mr.  Lumley  Smith,  for  theBespon- 
dent,  contended  that  the  evidence  wholly  failed  to  shew  that  the 
teas  were  damaged  through  the  Respondent's  negligence.  The  bill 
of  lading  limited  the  liability  of  the  Bespondent  to  the  invoice  value 
of  the  goods,  and  there  was  no  satisfiactory  evidence  that  the  value 
of  the  teas  at  Toronto  was  less  than  the  invoice  value.  They 
also  argued  that  the  excepted  perils  mentioned  in  the  bill  of 

(1)  Law  Rep.  9  C.  P.  825.  (4)  Law  Rep.  10  Q.  B.  256.  , 

(2)  Law  Rep.  3  0.  P.  14.  (B)  26  L.  T.  (N.S.)  704. 

(3)  4  K  ft  8.  442.  (6)  Law  Rep.  8  Q.  B.  67.  , 
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lading  covered  the  damage  done  in  this  case,  and  exempted 
Respondent  from  liability.  They  referred  to  the  condition  in 
bill  of  lading,  and  contended  that  the  responsibility  of  their  e] 
ceased  on  delivery  of  the  goods  at  Montreal,  where  no  claiK 
damage  or  loss  was  made  by  the  Appellants.  Whatever  lo£ 
damage  existed  was  known  to  the  Appellants  before  the  18t 
May,  for  they  held  an  ex  parte  snrvey  on  that  day;  but  no  n( 
was  given  to  the  Bespondent  or  his  agent  ontfl  the  8rd  of  J 
By  receiving  the  tea,  and  keeping  it  in  their  possession  for  ne 
three  weeks  wiihont  giving  notice,  the  Appellants  forfeited 
right  to  inak6  the  claim  pnt  forward  in  thi6  snit  See  the 
dition  of  the  bill  of  lading,  and  Article  1680  of  the  Civil  < 
of  Lotoer  Canada,  nnder  which  article  reception  of  the  teasj 
payment  of  freight  without  protest,  extinguished  the  Appelli 
right  of  iMStion  against  the  Bespondent ;  otherwisej  and  wit 
such  protection,  carriers  would  be  constantly  exposed  to  false 
unfounded  claims,  without  any  adequate  means  of  self  def€ 
That  conditibn,  in  the  second  clause  thereof,  expressly  relate 
^*  any  cla^  whatever,"  and  cannot  be  limited  to  claims  in  re£ 
of  apparent  damage;  Such  a  cohstrnetion  would  be  contrai 
the  whdie  scope  and  tenor  of  the  instrument,  the  intentio 
which  was  to  protect  the  shipowner  from  responsibility  aa  muc 
possible.  Moreover,  the  damage  alleged  in  this  case  waa 
nature  that  could  readily  have  been  discovered  either  at  Mom 
or  Toronto  by  those  who  took  delivery.  The  condition  of  the 
of  lading  was  not  unreasonable,  and  might  with  ordinary 
gence  have  been  complied  with  by  the  coufngnees.  They  refc 
to  Chapman  v.  Qwyiker  (1);  Smart  v.  Hyde{2)\  Eish  v,  Cor^\ 

'Hi.  Cohen,  Q.C.,  replied. 


1876 
ApHl  7. 


The  judgment  of  their  Lordships  was  delivered  by 

Sir  Mogntaoue  K  Smith: — 

This  is  an  appeal  from  a  judgment  of  the  Court  of  Qjieen's  B 
for  Lower  Canada,  affirming  a  decree  of  the  Buperior  C 
which  dismissed  the  PlaintiflEs'  action. 

(1)  Law  Hep.  1  Q.  R  463.  (2)  8  M.  Jfc  W.  723. 

(8)  Law  Rep.  10  Q.  B.  553. 


V. 
HaBBIB; 
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The  Appellants,  who  are  merchants  in  Toronto^  brought  the  J.  0. 
action  against  the  Eespondent,  the  owner  of  the  steamship  1876 
Medway,  one  of  a  line  of  steamers  between  Lcmd&n  and  Montreal,  ^oobb 
for  the  value  of  the  damage  alleged  to  hare  been  done  to  306  pack- 
ages of  tea  on  the  voyage  from  London  to  Montreal. 

By  the  bill  of  lading,  signed  in  London  by  the  master's  agent 
on  the  12th  of  April,  1870,  the  306  packages  were ''  to  be  ddivered 
from  the  ship's  deck,  where  the  ship's  responsibility  shall  cease,  at 
the  port  of  Montreal^*  .  •  .  .  "  unto  the  Chrand  Tnmk  Bailway 
Company,  and  by  them  to  be  forwarded  thenoe  per  railway  to  the 
station  nearest  to  Toronto,  and  at  the  aforesaid  station  delivered  to 
Messrs.  Charles  Moore  d:  Co.,  or  to  their  assigns."  The  exception 
contains  a  long  list  of  special  risks,  besides  general  perils  of  the 
sea,  whether  arising  from  negligence  or  otherwise.  The  instniment 
also  contains  the  following  condition,  upon  the  last  ohiuse  of  which 
a  material  question  arises  i — 

^No  damage  that  can  be  insured  against  will  be  paid  for, 
ncrwiBany  daim  whatever  he  admitted  v,nle9$  made  hefore  the  goods 
are  removed^ 

The  case  of  the  Plaintiffs,  as  stated  in  their  dedaration,  was  that 
daring  the  voyage  the  tea  ^  had  become  impregnated  and  affected 
with  the  odour  and  taste  of  chloride  of  lime  and  other  injurious 
substances,"  and  that  the  damage  so  occasioned  was  not  within 
any  of  the  exceptions  of  the  bill  of  lading.  The  defence,  stating  it 
generally,  was  (1),  that  the  tea  was  not  damaged  on  board  the 
ship;  and  if  it  was,  that  in  one  way  of  accounting  for  it,  the 
injury  was  within  the  excepted  risks ;  and  (2),  that  the  daim  was 
barred  by  the  delay  which  occurred  in  making  it. 

The  evidence  for  the  Plaintiffs  was  to  the  effect  that,  during 
the  voyage,  scarlet  fever  broke  out  among  the  steerage  pas- 
sengers, and,  under  the  advice  of  the  surgeon,  chloride  of  lime 
and  carbolic  acid  were  employed  as  disinfectants.  That  the 
chloride  was  thrown  in  large  quantities  about  the  fore  cabin  and 
other  parte  of  the  ship  occupied  by  the  passengers,  and  carbolic 
acid  sometimes  used  in  the  same  places,  appears  to  have  been 
satisfactorily  proved.  The  Plaintiffs'  packages — ^how  many  of 
them  did  not  appear — and  packages  of  tea  belonging  to  other 
consignees  were  stowed  in  the  hold  under  this  cabin,  and  the 
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passengers'  trunks  were  in  a  place  near  them.  The  passengers,  i 
is  said,  suffered  greatly  during  the  voyage  fi*om  the  smell  of  th( 
disinfectants,  and  when  their  trunks  were  opened  on  shore  tb 
clothes  contained  in  them  were  found  to  be  attonglj  impregnates 
with  the  same  odour.  The  ship  arrived  at  Montreal  on  the  2n( 
or  8rd  of  May,  having  sailed  from  London  on  the  14th  of  April. 

There  were,  in  all,  4000  or  5000  packages  of  tea  on  board  dis 
persed  in  various  parts  of  the  ship.  The  Plaintiffi'  were  lande< 
with  the  others,  and  all  were  placed  in  shipping  sheds,  where  the; 
were  sorted,  and  then  taken  to  the  freight  sheds  of  the  Gh'am 
Trunk  Railway  Company.  From  thence  they  were  carried  by  rail 
way  to  \  Toronto^  and  deposited  in  the  railway  company's  bondec 
warehouses  there.  After  lying  a  day  or  two  in  these  warehoosej 
the  packages  were  carried  in  the  railway  company's  waggons  t< 
the  Plaintiffs'  own  warehouse. 

The  unloading  of  the  ship  occupied  several  days,  and  the  Plain 
ti£E!i'  packages  were  forwarded  in  three  lots.  These  lots  wen 
removed  from  the  shipping  sheds  to  the  railway  freight  sheds  ii 
Montreal  on  the  6tfa,  9th,  and  12th  of  May,  and  were  respeotivel] 
delivered  at  the  Plaintiffs'  warehouse  in  Toronto  on  the  13th,  16th 
and  17th  of  May. 

Much  evidence  was  given  as  to  tiie  storing  and  transport  of  thi 
packages  after  they  left  the  ship,  to  exdtide  the  suf^osition  tha 
they  were  damaged  in  their  transit  from  the  ship  to  the  Plaintiff 
warehouse. 

It  appears  that  upon  the  arrival  of  some  of  the  packages  at  th 
Plaintiffs'  warehouses,  their  shipping  clerk  and  foreman,  Macfarhnt 
perceived  a  peculiar  smell  in  them,  and  called  the  attention  of  thi 
carmen  to  it. 

On  the  18th  of  May  the  Plaintiffs  called  in  four  persons,  viz 
two  grocers,  a  merchant,  and  a  tea  broker,  to  examine  the  tefi 
and  obtained  from  them  the  following  report,  which  was  sus 
tained  by  their  evidence  given  in  the  cause: — "We  find  th( 
entin3  lot  damaged  and  unmerchantable.  The  damage  appears  t 
have  been  caused  by  chloride  of  lime,  or  some  other  chemical 
We  find  the  packages  impregnated  with  the  odour^  as  also  th 
contents." 

On  the  27th  of  May  another  survey  of  the  tea  was  held  for  thi 
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purpose  of  obtaining  a  return  of  daty,  and  the  sorveyors  then       J.  C. 
called  in  reported  damage  to  the  extent  of  99  per  cent  1876 

No  notice  whatever  of  the  damage  or  of  these  surveys  was  given      hoobx 
to  the  captain  or  agent  of  the  ship  until  the  30th  of  May,  when     hamus. 
the  soUcitors  of  the  Plaintiflb  wrote  to  Mr.  Shaw,  the  agent  for       — 
the  8hip  at  Montreal,  informing  him  that  "  the  tea  upon  its  arrival 
was  found  to  have  been  spoiled  and  rendered  almost  worthless  by 
reason  of  its  having  been  improperly  carried,''  and  inviting  him 
to  be  present  at  a  survey  of  the  tea  proposed  to  be  held  on  the  9th 
of  June.    To  this  letter,  which  was  received  by  Mr.  Shaw  on  the 
3rd  of  June,  no  answer  was  returned.    The  survey,  however,  took 
place,  and  a  report  in  substance  the  same  as  that  of  the  18th  of 
May  was  made. 

Other  evidence  was  given  by  the  Plainti£b,  but  none  as  to  the 
condition  of  the  tea  when  shipped. 

The  Defendant  called  witnesses  to  rebut  the  presumption  that 
the  damage  was  done  in  the  ship,  and  among  them  stevedores  and 
others  who  were  present  when  the  cargo  was  discharged,  and  say 
that  as  £ar  as  they  observed,  the  floors  over  the  hold  were  tight, 
and  the  packages  undamaged ;  but  it  is  remarkable  that  none  of 
the  o£Scer8  or  crew  of  the  ship  were  examined.  - 

Mr.  Justice  Jtfodkay,  the  Judge  of  the  Superior  Court,  who  tried 
the  cause,  does  not  seem  to  have  grappled  with  the  question, 
whether  the  tea  was  damaged  in  the  ship.  The  ^'  eanBidSranis ' 
of  his  judgment  are  principally  directed  to  the  conduct  of  the 
Plaintiffs  in  delaying  to  make  their  claim,  and  in  exaggerating  the 
extent  of  the  damage ;  and  it  can  only,  if  at  all,  be  inferred  thai 
this  question  was  decided  by  him  in  the  negative  from  the  general 
**  eormdirafd"  ^Uhat  some  of  the  material  allegations  of  the 
declaration  are  unproved,  and  some  of  them  disproved." 

Ther  Lordships,  however,  have  had  the  advantage  of  seeing  the 
reasons  given  by  the  Judges  of  the  Court  of  Queen's  Bench,  and 
the  majority  certainly  find  the  question  of  fact  against  the  Plain- 
tiffs. But  the  learned  Judges  in  dismissing  the  action  rest  their 
decision  principally  upon  other  grounds,  and  their  opinion  on  the 
question  of  fact  is  evidently  not  a  firm  one.  It  is  based  on  what 
they  consider  the  insufBciency  of  the  evidence,  and  especially  on  the 
absence  of  proof  of  the  condition  of  the  tea  when  it  was  shipped. 
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Their  Lordships  cannot  bnt  think  that  the  Plaintiffs*  evic 
although  on  some  points  open  to  nnfavonrable  comment,  dc 
the  whole  make  out  a  strong  prima  faeie  case  that  the  damag 
dune  in  the  ship,  and  that  the  presumption  arising  from  it  is  gi 
strengthened  by  the  conduct  of  the  Defendant  in  declining  t 
any  of  the  officers  or  crew  of  the  ship  to  explain  in  what  mi 
and  under  what  conditions  the  chloride  of  lime  and  carbolii 
wore  used,  and  the  state  of  the  ship  during  the  yoyage. 

They  also  think  that  the  Judges  gave  undue  weight  to  the 
sideration  that  the  Plaintiff  offered  no  proof  of  *the  conditi 
the  tea  when  it  was  shipped.  There  is  not,  and,  in  the  nati 
things,  cannot  be,  any  general  rule  of  law  or  evidence  oi 
subject  It  must  depend  on  the  circumstances  of  each  case 
far  such  proof  is  necessary,  ^d  the  case 'is  to  be  regarded 
crmdusively  proved  without  it.  Where,  for  instance,  a  car 
grain  is  found  to  be  heated — a  damage  which  may  arise  < 
from  its  bad  condition  when  shipped,  or  from  some  cause  ex 
ill  the  ship— it  may  be  essential  to  prove  the  state  of  the 
before  its  shipment.  But  where,  as  in  this  case  (suppodi 
course,  the  evidence  to  be  believed),  noxious  substances,  calci 
to  produce  the  peculiar  damage  actually  present,  are  foui 
iiave  been  used  in  close  proximity  to  the  tea,  cause  and  effec 
^>  nearly  brought  together  that  a  conclusion  can  bo  ret 
without  proof  of  its  condition  at  the  time  of  shipment. 

Their  Lordships  would  have  thought  it  right  to  discus 
ovidenoe  with  greater  minuteness,  if  overruling  the  finding  o 
Judges  on  the  question  of  fact  would  have  led  to  the  rever 
the  judgment  under  appeal  But  their  opinion  being  advei 
tlie  Appellants  on  another  part  of  the  case,  it  is  enough  to  saj 
t  hey  are  not  so  satisfied  of  the  correctness  of  the  conclusions  c 
.1  udges  below  on  that  question  as  to  be  able  to  advise  Her  Ms 
tu  rest  her  affirmance  of  the  judgment  appealed  from  upon  th 

It  is  also  unnecessary,  after  what  they  have  just  intimate 
them  to  consider  the  point  raised  by  Mr.  Wathin  WUUcmSy 
ill  one  way  of  accounting  for  the  damage,  the  injury,  if  doi 
tlie  ship,  would  fall  within  the  excepted  perils  mentioned  ii 
bill  of  lading. 

Their  Lordships  will  now  proceed  to  the  defence  founded  oi 
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condition  in  the  bill  of  lading,  that  no  claim  whatever  for  damage       J.  0. 
will  be  admitted  unless  made  before  the  goods  are  removed.  1876 

It  was  not,  and  conld  not  be  denied,  that  this  condition,  strin-  j^Lo^ 
gent  as  it  is,  was  binding  on  the  consignees ;  but  its  application 
to  the  daam  in  question  was  disputed.  It  was  contended  that 
"  before  the  goods  are  removed  "  meant  removal  from  the  ship  at 
Monirealf  and  not  from  the  railway  station  at  Toronto  ;  and  that 
the  condition  applied  only  to  apparent  damage,  and  the  injury 
sustained  by  the  tea  was  not  such  damage. 

There  is  undoubtedly  di£Sculty,  owing  to  the  ambiguous  lan- 
guage and  inconsistent  provisions  of  the  bill  of  lading,  in  deter- 
mining whether  the  removal  referred  to  was  that  from  the  ship 
or  the  railway  station.  The  construction  most  consistent  with 
the  rest  of  the  instrument  seems  to  point  to  the  latter  place.  It 
was  at  the  railway  station  that  in  express  terms  the  goods  were 
to  be  delivered  to  the  Flaintiffii,  '^  freight  being  payable  by  the 
consigned  as  per  margin ;"  this  freight  being,  as  it  was  admitted, 
a  through  freight  from  London  to  Toranio.  By  another  clause 
it  is  provided  that  *' goods  must  be  taken  away  within  twenty- 
boars  after  arrival  at  the  railway  station  to  which  they  are 
destmed."  Again,  freight  is  made  due,  if  payable  by  consignees, 
''on  arrival  at  the  place  of  destination.*"  On  the  other  hand  it 
was  pointed  out  that  it  is  provided  that  the  goods  are  to  be  deli- 
vered from  the  ship's  deck,  where  the  ship's  responsibility  shall  cease, 
and  this  delivery  is  to  be  to  the  railway  company ;  but  although 
the  liability  of  the  ship  for  the  subsequent  damage  then  ceases,  it 
would  be  the  duty  of  the  ship  to  contract  with  the  railway  com- 
,pany  to  carry  on  the  goods  to  Toronto^  and,  as  already  observed, 
the  railway  station  is  spoken  of  as  the  place  of  destination,  and 
it  is  there  the  goods  are  to  be  delivered  to  the  Plainti£b. 

The  clause,  "The  goods  to  be  taken  from  alongside  by  the 
consignee  immediately  the  vessel  is  ready  to  discharge,  or  other- 
wise they  will  be  landed  and  stored  at  the  expense  of  the  con- 
signee, and  at  his  risk" — ^is  no  doubt  opposed  to  the  above 
ocmstruction,  but  this  clause  is  inconsistent  with  the  engagement 
of  the  shipowner  to  send  on  by  railway  at  a  through  freight  to 
Twwdo.  It  is  evidently  one  of  the  printed  clauses,  and  cannot 
coDtrol  the  specific  undertaking  to  forward  the  goods  to  Toronto* 


328 


HOUSE  OP  LOEDS 


\y 


J.  a 

1S76 

MooBX 

V. 

Harhis. 


Mr.  Cohen,  in  insisting  that  the  condition  referred  to  tib 
moval  from  the  ship,  desired  to  assist  his  main  contentioi] 
the  condition  should  be  confined  to  claims  for  apparent  dai 
since  there  being,  as  he  said,  little  opportunity  for  examiDatii 
a  delivery  from  the  ship's  side,  it  would  be  unreasonable  to 
pose  the  parties  intended  it  to  apply  to  claims  other  than  for 
damage.  Supposing,  however,  removal  from  the  ship  was  n 
that  construction  would  not,  in  their  Lordships*  view,  mate 
assist  his  contention ;  for  in  that  case  the  railway  company  i 
be  the  agents  of  the  Plaintiffs  to  receive  the  goods  from  the 
and  if  the  Plaintiffs,  who  had  come  under  this  Btringent  mud 
were  not  content  to  leave  the  examination  of  the  paokag 
the  officers  of  the  company,  they  should  have  taken  ea 
employ  a  competent  agent  for  that  purpose.  There  were 
ping  sheds  on  the  wharf  alongside  the  ship  in  which  the 
ages  on  being  landed  were  placed,  and  where  the  goods  rem 
in  charge  of  the  agents  of  the  ship,  who  sorted  and  'after 
delivered  them  to  the  railway  company's  servants.  There 
reason  for  supposing  that  opportunity  would  not  have  been  aff 
in  these  sheds  for  inspecting  and  examining  the  packages. 

But  the  principal  contention  on  behalf  of  the  Plaintifis 
that,  whichsoever  was  the  place  of  removal  referred  to,  the  c 
tion  should  be  confined  to  apparent  damage.  Now  its  Ian] 
is  plain,  and  without  any  ambiguity.  The  first  branch  of  it 
damage  that  can  be  insured  against  will  be  paid  for/'  altl 
limited  to  insurable  damage,  clearly  applies  to  such  dai 
whether  apparent  or  latent.  The  words  of  the  last  branc 
unlimited  and  universal — "any  claim  whatever."  It  wa 
indeed  denied  that  these  words  would  in  their  natural  seu^ 
elude  all  damage,  but  it  was  said  they  should  be  eonstnied  £ 
usual  acknowledgment  found  in  bills  of  ladini^,  '^shippE 
good  condition,"  has  been,  and  confined  to  external  and  p 
damage.  It  is  to  be  observed,  however,  that  although  the  ge 
understanding  may  have  been  so  to  limit  the  words  of  this  aeli 
ledgment  it  is  not  an  uncommon  practice  to  qualify  them  by 
expressions  as  '*  weight,  value,  and  contents  unknown." 

But  in  truth  the  supposed  analogy  does  not  exist  Thii 
condition  for  the  shipowners'  benefit,  and  it  may  well  be  that 
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claims  for  latent  damage  were  those  against  winch  he  most  desired  J.  c. 
to  guard.  Tea  is  an  article  peculiarly  liable  to  such  damage.  It  is7G 
may  be  injured  not  only  by  contact  with,  but  by  the  vapours  or  moore 
odours  arising  from,  other  substances,  as  in  this  case  from  chloride 
of  lime.  In  the  long  voyage  from  China^  even  if  sound  when 
shipped,  and  in  the  removal  and  storage  of  it  in  Enffland,  it  may 
have  been  subjected  to  noxious  influences  which  would  spoil  or 
deteriorate  its  condition  without  any  external  appearance  of 
damage.  Its  susceptibility  to  similar  injury  would  of  course  also 
exist  after  it  was  taken  from  the  ship  and  stored  or  otherwise  dealt 
with  by  the  merchant.  A  shipowner  may  choose  to  say,  I  will 
not  be  h'able  for  any  damage  to  an  article  of  this  kind,  unless  a 
claim  is  made  so  that  it  may  be  looked  into  and  checked  by  my 
agents  before  the  goods  are  removed  from  their  control.  And 
when  a  condition  to  this  effect  is  found  in  a  bill  of  lading,  expressed 
in  language  which  in  its  ordinary  and  natural  sense  includes  all 
damage  whether  latent  or  not,  can  the  Courts  undertake  to  say  it 
is  so  unreasonable  that  the  parties  could  not  have  meant  what 
they  have  said  ?  No  doubt  this  condition  may  bear  hardly  on 
consignees,  but  so  also  may  the  very  large  exceptions  to  the  re- 
sponsibility of  the  shipowner  inserted  in  the  body  of  this  bill  of 
lading.  Certainly  no  reasons  for  narrowing  the  scope  of  the  con- 
dition can  be  gathered  from  the  general  tenor  of  the  instrument, 
which  is  manifestly  framed  throughout  with  a  view  to  exempt  the 
shipowner  (as  far  as  could  be  foreseen)  from  liability  for  damage. 
It  may  be  that  this  has  been  done  to  an  unreasonable  extent,  but 
the  Plaintifis  are  merchants  and  men  of  business,  and  cannot  be 
relieved  from  an  improvident  contract,  if  it  really  be  improvident. 
Possibly  in  shipping  under  bills  of  lading  thus  framed,  the  merchant 
gets  a  corresponding  advantage  in  a  lower  rate  of  freight. 

None  of  the  cases  cited  at  the  bar  bear  a  close  analogy  to  the 
present.  The  decisions  relating  to  conditions  common  in  the 
sales  of  horses,  providing  that  the  liability  on  the  warranty  shall 
cease  at  a  certain  date,  were  referred  to,  in  which  it  has  been  held 
that  latent  defects  are  within  them  (see  Smart  v.  Hyde  (1) ;  Cfiajp- 
many.  Qimfther  (2) ). 

Beference  was  also  made  to  a  well-known  class  of  decisions  on 

(1)  8  M.  &  W.  723.  (2)  Law  Rep.  1  Q.  B.  463. 
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policies  of  fire  insurance,  in  which  conditions,  requiring  cla 
be  sent  in  within  specified  periods,  have  been  strictly  com 
In  a  recent  appeal  before  this  tribunal  from  the  Court  of  (^ 
Bench  in  Canada  {Whyte  v.  Western  Assurance  Campari 
which  a  question  arose  whether  the  period  of  thirty  days  foi 
ing  in  proofs  of  the  claim  was  a  material  part  of  the  cob 
Lord  Justice  MeUish,  in  delivering  the  opinion  of  the  Comi 
observed:  ''It  was  said  that,  although  it  was  a  conditio] 
cedent  that  the  proofs  should  be  sent  in,  yet  the  period  of 
days  was  not  material ;  but  if  that  were  so,  then  there  wa 
no  time  at  all  appointed  within  which  the  proofs  were  to  I 
in,  and  the  assured  might  wait  one  or  more  years  before  h 
in  his  proof,  and  still  be  entitled  to  recover,  which  would  i 
to  be  entirely  contrary  to  the  true  meaning  of  the  cond 
Exactly  the  same  consequences,  if  the  Plaintiff's  construci 
the  condition  were  to  prevail,  might  happen  in  this  cas 
would  be  equally  opposed  to  its  meaning. 

But  if  any  limitation  of  the  condition  could  be  implied,  it 
not  reasonably  go  further  than  to  exclude  such  damage  c 
could  not  on  an  examination  of  the  packages,  conductec 
proper  care  and  skill  at  the  place  of  removal,  have  bee 
covered,  and  their  Lordships  think  it  appears  upon  the  ey 
that  if  such  an  examination  had  taken  place,  either  at  the 
ping  sheds  at  Montreal  or  the  railway  station  at  Tardnl 
damage  complained  of  might  have  been  discovered.  The  od 
chloride  of  lime,  even  from  the  packages  themselves,  wen 
strong.  A  peculiar  smell  was  perceived  by  MeFarlane,  the 
tiffs'  foreman,  as  soon  as  they  were  delivered,  and  he  nol 
called  the  attention  of  the  railway  carmen  to  it,  but  m 
memorandum  on  some  of  the  receipts  that  the  packages 
damaged. 

Again,  Mr.  MUhy  a  witness,  whose  tea  formed  part  of  the 
toay*s  cargo,  upon  examining  his  packages  on  the  whi 
Montreal  on  the  day  they  were  landed,  discovered  that  they 
damaged  by  chloride  of  lime  and  carbolic  acid.  He  says  the 
was  quite  perceptible. 

The  surveyors,  also,  who  examined  the  Plaintiffs'  tea  oi 
18th  of  May,  report  that  they  found  **  the  packages,**  as  w 
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the  contents,  impregnated  with  the  odonr  of  chloride  of  lime.  It  J.  0. 
is  tnie  the  stevedores  employed  in  unloading  the  ship  say  they  1876 
did  not  obserre  any  smell  about  the  packages ;  but  they  do  not  Moork 
appear  to  have  examined  or  even  handled  them.  Harris 

Their  Lordships  cannot  doubt  that  if  a  competent  agent  of  the  - — 
Plaintiffs,  like  McFarlane,  had  been  ready  to  receive  the  packages, 
either  at  the  shipping  sheds  or  the  railway  station,  the  smell 
would  have  been  at  once  detected  by  him,  and,  having  detected  it, 
he  might  without  difficulty  have  farther  examined  the  tea  by 
taking  and  testing  samples  from  the  packages  in  the  simple  and 
usual  manner  described  by  the  surveyors.  The  damage  would 
then  have  been  fully  disclosed,  and  a  claim  in  respect  of  it  might 
have  made  before  the  packages  were  removed. 

The  opinion  of  their  Lordships,  whilst  it  sustains  the  second 
**e(m8idera7U  "  of  the  judgment  under  appeal,  rests  entirely  on  the 
express  condition  in  the  bill  of  lading.  Some  of  the  learned 
Judges  below  gave  the  same  effect  to  it ;  but  all  of  them  found 
their  decision,  in  part  at  least,  upon  the  maritime  law  of  Fra/nee, 
and  Article  1680  of  the  Canadian  Civil  Code,  applying  the  prin- 
ciples derived  from  these  sources  to  what  upon  the  evidence  they 
deem  to  be  unreasonable  and  unfair  delay  on  the  part  of  the 
Plaintiffs.  It  is  often  useful,  especially  in  mercantile  cases,  to 
refer  for  illustration  to  the  laws  and  usages  of  coimtries  other  than 
that  whoBe  law  governs  the  particular  case.  But  the  Judges  seem 
to  have  gone  further,  and  to  have  thought  that  a  substantive 
defence  arising  from  the  delay  might  be  founded  upon  their  own 
law.  Their  Lordships,  therefore,  think  it  right  to  observe  that,  in 
their  opinion,  the  bill  of  lading,  having  been  made  in  England  by 
the  master  of  an  English  ship,  is  a  contract  to  be  governed  and 
interpreted  by  English  law,  and  that,  whilst  the  presumptions 
arising  from  the  conduct  of  the  Plaintiffs  may  properly  be  re- 
garded in  determining  the  question  whether  the  damage  was  in 
fact  done,  as  they  assert,  in  the  ship,  neither  their  conduct,  nor 
the  delay  in  making  the  claim,  would  constitute  by  English  law 
an  answer  to  the  action,  apart  from  the  express  condition  in  the 
bill  of  lading  (see  Peninsular  and  Oriental  Company  v.  Shand  (1) ; 
Uoyd  V.  ChUbert  (2)  ). 

(1)  3  MooTe'8  P.  C.  (N.S.)  272.  (2)  6  B.  &  S.  100. 
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In  the  result  their  Lordships  will  humbly  advise  Her 
to  affirm  the  judgment  appealed  from,  and  to  dismiss  this 
with  costs. 

Solicitors  for  the  Appellants :  Pugh^  Cooper^  dt  Holmes. 
Solicitors  for  the  Eespondents :  Parker  &  Clarice. 


[PRIVY  COUNCIL.] 
J  o^      DAMODHAR  GORDHAN Dbfi 

1875  AND 

/ttZy  13. 15,20.  DEORAM  KANJI,  deceased,  by  his  Sons  and 
1876  Heirs 


Plad 


Feb.  16; 
March  28. 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 

BOMBAY. 

CesBion  of  British  Territory — Prerogative  </  the  Crown  to  cede  Te 
Transfer  of  Jurisdiction — Concurrence  of  Imperial  Parliament 
Evidence  Act,  1872,  s.  113. 

In  the  province  of  Kaitywar,  subject  in  its  entirety  since  181 
supreme  authority  of  the  British  Government,  the  Thakoor  of  Bhc 
inis  possessed  of  certain  talooks,  which  had  never  been  brought  i 
ordinary  British  administration,  and  in  which  the  Thakoor  exercisi 
civil  and  criminal  jurisdiction,  subject  only  to  the  supervision,  1 
regulations  of  the  Kattywar  Political  Agency.  He  was  also  \ 
within  the  same  province,  of  other  talooks,  inclnding  Oangli 
1802  had  been  ceded  to  the  British  Government  and  in  1815 
placed  under  the  ordinary  jurisdiction  of  the  British  Courts  of  the 
Presidency.  In  1848,  Oangli  was  included  in  a  lease  grante< 
British  Government  to  the  Thakoor,  which  by  mutual  agreement,  < 
23rd  of  October,  1860,  was  cancelled,  and  thereunder  the  British  Gtn 
conceded  as  a  favour,  not  as  a  right,  the  transfer  of  Oangli  and  other  t 
from  the  district  of  Oogo  which  was  subject  to  the  regulations,  to  the 
under  the  control  of  the  Kattywar  Political  Agency.  Delay  bavi 
in  completing  this  transfer,  the  Governor  General  in  Council,  on  th 
May,  1865,  authorized  its  completion,  **Her  Majesty's  Secretary 
having  decided  that  Kattywar  was  not  British  territory.**  Thereafte 
29th  of  January,  1866,  it  was  notified,  in  effect,  in  the  Bombay 
ment  Oazttte  that  Oangli,  by  reason  of  the  cession  thereof  by  tb 
Government  to  the  Thakoor  of  Blunvnvggur,  was  removed  from  j 
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the  1st  of  February  of  that  year  from  the  jarifldiction  of  the  Revenue,  Civil, 
and  Criminal  Courts  of  the  Bombay  Presidency.  And  on  the  4th  of  January, 
1873  (after  the  Indian  Evidence  Act,  1872,  had  come  into  force),  it  was 
notified  in  effect  in  the  Indian  GaxeiU  that  Chn^i  was,  on  the  1st  of 
Fehmaiy,  1866,  ceded  to  the  state  of  Bhownuggur, 

Previous  to  the  notification  in  1S66,  a  decree  for  redemption  of  mortgaged 
land  situate  in  Qangli  was  made  by  the  British  Court  of  Qogo^  and 
reversed  by  the  Judge  of  Ahmedabad ;  the  case  being  subsequently  remanded 
by  the  High  Court  at  Bombay  to  the  Judge,  who  thereupon  restored  the 
original  decree,  notwithstanding  that  in  the  interval  the  first-mentioned 
notification  had  appeared.  The  High  Court  confirmed  this  order,  holding  the 
notification  to  be  insufficient  to  prove  a  transfer  of  jurisdiction.  In  review 
of  this  order,  the  High  Court  confirmed  the  same,  on  the  ground  that  it  was 
beyond  the  power  of  the  British  Crown,  without  the  concurrence  of  the 
Imperial  Parliament,  to  make  any  cession  of  territory  within  the  jurisdiction 
of  any  of  the  British  Courts  in  India  in  time  of  peace  to  a  foreign  power : — 

J7e2i,  by  their  Lordships,  that  the  appeal  from  this  last-mentioned  order 
passed  in  review  must  be  dismissed. 

The  jurisdiction  of  the  Courts  of  the  Bombay  Presidency  over  Qangli 
rested  in  1866  upon  British  statutes,  and  could  not  be  taken  away  or  altered 
(as  long  as  Qangli  remained  British  territory),  so  as  to  substitute  for  it  any 
native  or  other  extraordinary  jurisdiction,  except  by  legislation  in  the 
manner  contemplated  by  those  statutes. 

The  transfer  of  British  territories  from  ordinary  British  jurisdiction  to  the 
supervisioD,  laws,  and  regulations  of  a  political  agency,  by  excluding  such 
territories  from  the  British  regulations  and  codes  theretofore  in  force  therein, 
and  from  the  jurisdiction  of  aU  British  Courts  theretofore  established  therein, 
with  a  -view  to  the  substitution  of  a  native  jurisdiction  under  British 
supervision  and  control,  cannot  be  made  without  a  legislative  Act 

Such  transfer  of  jurisdiction,  even  if  valid,  would  not  amount  to  a  cession 
of  British  territory  to  a  native  State ;  nor  would  it  deprive  the  Crown  of  its 
territorial  rights  over  the  transferred  districts,  or  the  persons  resident  therein 
of  their  rights  as  British  subjects.  Although  their  Lordships  entertained 
grave  doubts  (to  say  no  more)  as  to  the  concurrence  of  the  Imperial  Parlia- 
ment being  necessary  to  effect  such  cession  of  territory,  yet  such  cession  is  a 
transaction  too  important  in  its  consequences,  both  to  Qroat  Britain  and  to 
subjects  of  the  British  Crown,  to  be  established  by  the  above  decision 
attributed  to  the  Secretary  of  State,  or  by  any  uncertain  inference  from 
equivoical  acts. 

1  HIS  was  an  appeal  from  a  decree  of  the  High  Conrt  of  Bomboff, 
nuide  on  reyiew  on  the  24th  of  March,  1873,  whereby  that  Court 
refused  to  yary  their  preyions  decree,  dated  the  2nd  of  December, 
1870,  a£Srming,  on  special  appeal,  a  decree  of  the  Assistant  Judge 
of  Ahmedabad  of  the  11th  of  August,  1867,  which  affirmed  a 
decree  of  the  MoonsifiTs  Courts  dated  the  19th  of  April,  1865. 

On  the  3rd  of  September,  1864,  Dearam  JTati^,  deceased,  an 
inhabitant  of  Oangli,  filed  his  plaint  in  the  MoonsiflTs  Conrt  at 
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OoffOj  against  the  Appellant,  Bamodar  Qordhan^  and  Narm 
yanjij  and  Laoji  Kahjanj%  cluiming  to  redeem  a  piece  o 
situate  in  the  village  of  Gmigli^  which  had  been,  as  D 
alleged,  in  the  year  1812  given  by  him  in  ghas-gharem 
mortgage^  for  the  purpose  of  securiog  Rs»60  to  one  Go 
Eamaiht  the  father  of  the  Appellant  Damodar  Gordhan, 
gharemya  was  explained  to  be  "  a  mortgage  with  posaessiOQj 
which  the  produce  of  the  land  is  taken  instead  of  interest," 

At  the  date  of  the  institution  of  the  suit  the  village  of  < 
formed  part  of  the  pergnnnah  of  GoyOj  in  the  zillah  of  Ahnie' 
in  the  Presidency  of  Bambay. 

On  the  26th  of  September,  1864,  the  Appellant  and  the 
Defendants  filed  their  written  statement  whereby  they  dij 
the  mortgage,  and  alleged  that  the  property  had  been  gi 
Qordhan  Eaniath  in  absolute  sale  in  the  year  1813,  Issue 
settled  for  trial  on  the  26th  of  September,  1864,  and  docum 
and  oral  evidence  at  great  length  was  adduced  on  behalf 
Plaintiff  and  the  Defendants  on  each  side,  principally  wil 
view  of  shewing  that  the  document  of  title/elied  on  by  the  o^ 
party  was  a  forgery.  On  the  19th  of  April,  1865,  the  Mooe 
Goffo  made  a  decree  whereby  it  was  ordered  that,  on  paym 
R8.60,  the  Plaintiff  should  recover  possession  of  the  prope 
dispute,  and  that  the  Defendaiita  should  bear  the  costs  of  th< 

On  the  18th  of  January,  1866,  the  Assistant  Judge  of 
dabad  reversed  the  Moonsiff^s  decision  with  costs.     Subseqi 
on  the  12 ih  of  December,  in  the  same  year,  the  High 
reversed  this  decree,  and  remanded  the  case  for  a  fresh  deci 

On  remand,  by  a  decree  dated  the  11th  of  August,  181: 
district  Judge  of  Almiedahad  confirmed  the  decree  of  the  M* 
of  Gogo  with  costs. 

On  the  17th  of  November,  1869,  the  Appellant  prefei 
special  appeal  from  the  decision  of  the  district  Judge  of  , 
dabad  to  the  High  Court  of  Judicature,  Bomhafj,  mainly  * 
ground  that  the  Judge  had  no  jurisdiction  to  try  the  app 
the  village  in  which  the  land  was  situated  had  been  removei 
the  jurisdietion  of  the  Civil  Courts  before  the  appeal  was  de 

On  the  2nd  of  December,  1870,  the  High  Court  pronoui^ 
decree  confirming  the  decree  of  the  lower  Apjiellate  Cour 
costs* 
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The  maferial  part  of  the  judgment  of  the  High  Oourt  vas  as 
follows : — 

^  The  disputed  land  is  situated  in  the  Tillage  of  Oangliy  within 
the  pergunnah  of  Ooffo  (vide  Act.  YL  1859),  and  that  pergunnah 
forms  part  of  the  zillah  of  Ahmedabad  as  established  by  sect.  16, 
Beg.  n.  of  1827. 

^But  it  is  argued  that  the  village  of  Qangli  had  been  removed 
from  the  jurisdiction  of  the  Civil  Courts  of  the  Bornbay  Presidency 
previous  to  the  disposal  of  the  case  by  the  district  Judge  of  Ahme- 
dahad,  and  that,  consequently,  his  decree  is  illegaL 

^  This  argument  is  founded  on  a  notification  dated  the  29th  of 
January,  1866,  and  published  at  page  197  of  the  Bornbay  Qovem- 
mad  OcueUe  for  that  year.    It  runs  as  follows : — 

"  Revenue  Department 

''It  is  hereby  notified  that,  in  accordance  with  a  convention 

made  between  Bis  Excellency  the  Governor  of  Bombay  and  His 

Highness  the  Thakoor  of  Bhownuggw^  the  undermentioned  villages 

belonging  to  the  Thakoor  of  Bhotonuffffur,  and  situated  in  the 

peigunnahs  of  Dhandooka,  Banpore,  and  Ooffo,  zillah  Ahmedabad, 

are  from  and  after  the  1st  of  February,  1866,  Sanwat  1922^ 

HahaTud  2nd,  removed  from  the  jurisdiction  of  the  Bevenue,  Civil, 

and  Criminal  Courts  of  the  Bombay  Presidency,  and  transferred 

to  the  supervision  of  the  Political  Agency  in  Kattywar  on  the 

same  conditions  as  to  jurisdiction  as  the  villages  of  the  talook  of 

the  Thakoor  of  Bhownuggw,  heretofore  in  that  province. 

"iSe^ortf  Talooka. 

"  Qangli. 
"By  Order, 

"(Sd.)  F.  8.  Chapman, 

"  Chief  Secretary  to  Government. 

"^  Bombay  Cadle,  29th  January,  1866." 

"This  notification,  it  may  be  observed,  though  signed  by  the 
chief  secretary  to  Government,  does  not  state  by  what  authority 
it  was  issued,  merely  *  by  order.'  Appearing,  however,  as  it  does 
in  the  Oovemment  Gazette,  and  under  the  signature  of  the  highest 
ministerial  officer  under  Government,  it  may  be  assumed  that  it 
was  issued  by  order  of  His  Excellency  the  Governor  in  Council ; 
but  the'  notification  is  defective  in  a  far  more  material  point,  for 
it  omits  to  recite  the  law  which  was  supposed  to  confer  on  the 
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Governor  in  Council  the  power  to  limit  the  jurisdiction  of 
Civil  and  Criminal  Courts  of  this  Presidency. 

''It  has  not  been  shewn  to  us  that  any  such  law  exists,  aii< 
the  contrary,  we  find  that  at  the  time  this  notification  was  k 
sect.  6,  Beg.  I.  of  1827,  which  provides  that '  regulations  are  1 
in  force  at  such  places  and  from  such  periods  as  may  be  dec! 
in  a  regulation  actually  in  force '  was  unrepealed ;  and  as 
regulation  establishing  the  Ahmedahad  zillah,  of  which  the  vi 
of  Qangli  forms  a  part,  was  also  unrepealed,  it  follows  tb 
legal  enactment  was  necessary  to  efiect  the  object  which  6o^ 
ment  had  in  view  when  issuing  the  notification  referred  to 
was  suggested  in  the  course  of  the  argument  that  the  notific 
might  have  been  issued  under  c.  2,  sect.  16,  Beg.  II.,  1 
but  even  admitting  that  this  law  gives  the  (xovemor  in  Co 
power  to  cede  territory,  no  authority  could  be  assumed  to  ex 
that  body  summarily  to  abrogate  any  law  in  force  in  such  ten 
in  the  face  of  sect  6,  Beg.  I.,  1827. 

''That  this  notification  is  inefficacious  is  still  more  appi 
when  we  come  to  look  at  the  full  force  it  was  intended  to  1 
for  it  purports  to  affect  not  only  the  local  Courts,  but  ab 
High  Court,  which,  under  sect.  1,  Beg.  II  of  1827,  and  sect 
24  &  25  Vict  c.  104,  has  jurisdiction  over  all  the  territories 
ordinate  to  the  Presidency  of  Bombay  in  which  the  coc 
regulations  has  operation  by  enactment.  It  seems  to  us,  t 
fore,  that  the  notification  referred  to  is,  as  far  as  the  argumc 
this  case  is  concerned,  of  no  effect  whatever,  and  that  the  vi 
of  Gangli  not  having  been  legally  removed  from  the  jurisdi 
of  the  district  Court  of  Ahmedabadf  the  decree  of  the  Judge 
be  upheld.*' 

On  the  31st  of  January,  1872,  the  Appellant  present 
petition  of  review  in  the  High  Court  The  grounds  on  t 
the  petition  was  presented,  so  far  as  material,  were  as  follows 

1.  That  the  Court  was  wrong  in  considering  that  the  Judg< 
jurisdiction  to  decide  the  case.  2.  That  the  additional  evic 
which  the  petitioner  had  obtained  from  Government  sina 
decision  of  the  case  would  shew  that  the  village  in  question 
removed  from  the  jurisdiction  of  the  Civil  Courts,  and  transf 
to  Bhownuggwr  by  the  Grovemment  of  Bombay ,  with  the  coi 
and  sanction  of  the  Grovemor-G^neral  of  India  in  Council  an< 
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Secretary  of  State,  and  that  the  Groyemment  had  authority  to       J.  0. 
remove  it  from  the  jurisdiction  of  the  Oiyii  Courts.  1875-6 

On  the  25th  of  April,  1872,  a  rule  nisi  was  granted  on  the   daIm^ak 
ground  of  jurisdiction  to  shew  cause  why  the  decree  of  the  High 
Court  (December  2, 1870)  should  not  be  reversed  or  varied,  and 
on  the  16th  of  December,  1872,  the  rule  was  made  absolute  with 
costs. 

jThe  additional  evidence  referred  to  comprised  the  following 
docoments,  which  were  filed  in  the  Court  with  the  petition  of 
review.  The  first  was  a  copy  letter  from  the  Secretary  of  the 
Foreign  Department  of  the  Gk)vemment  of  India  to  the  Acting 
Secretary  of  the  Government  of  Bombay,  dated  the  Slst  of  May, 
1865,  in  these  terms : — 

**  I  have  the  honour  to  acknowledge  the  receipt  of  your  letter 
dated  the  10th  instant.  No.  80,  forwarding  copy  of  a  communica- 
tion from  the  Thakoor  of  Bhovonuggur^  asking  for  an  early  settle- 
ment of  the  arrangements  entered  into  with  him  by  Sir  George 
OUrh 

"2.  The  Thakoor*8  present  application  is  understood  to  refer  to 
the  contemplated  transfer  of  the  town  of  Bhownuggur,  of  the 
district  of  Behore,  and  of  the  villages  in  Dhundooka  and  Oogo,  to 
the  supervision  laws  and  regulations  of  the  Kattywar  Political 
Agency. 

''  3.  His  Excellency  in  Council  observes  that  this  matter,  in 
common  with  the  general  question  of  the  future  administration  of 
KaUywar,  was  referred  for  the  final  consideration  of  the  Bombay 
Government  in  my  predecessor's  letter  No.  132,  dated  the  13th 
February,  1865.  As  Her  Majesty's  Secretary  of  State  for  India 
has  decided  that  Kaitywar  is  not  British  territory,  the  projected 
transfer  will  have  been  legalised  by  the  agreement  concluded 
between  Sir  George  derh  and  the  Thakoor,  which  subsequently 
received  the  sanction  of  the  Secretary  of  State,  with  the  reserva- 
tion that,  in  the  event  of  gross  misconduct  on  the  part  of  the 
Thakoor,  these  territories  shall  revert 

"4.  His  Excellency  in  Council  authorizes  the  contemplated 
arraugement  being  at  once  carried  into  effect.  The  Government 
of  Bombay  will  be  judges  of  what  shall  constitute  gross  miscon- 
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duct,  and  will  be  careful  ta  append  to  the  original  agreemei 
Btipolation  embodying  the  Secretary  of  State's  reserration  i 
that  poinf 

The  second  document  was  a  copy  resolution  of  the  Bev( 
Department  of  the  Government  of  Bombay,  dated  the  28ti 

January,  1871 : — 

**  Bevenue  Department^ 

''  Bombay  Castle,  28th  of  January,  187 

<<  Memorandum  from  the  Oriental  translator  to  Gh)yemii 

No.  1169,  dated  the  18th  of  November,  1870 :  submitting 

stance  of  a  petition  from  DoModhar  Oordhan,  praying  that  he 

be  ordered  to  be  f  umislied  for  production  in  the  High  Court, 

a  copy  of  letter  from  the  Secretary  of  State  or  other  auth 

under  which  certain  villages  of  the  OoffOy  Dhundooka,  and  Bai 

talookas  were   transferred  to  Bhovmuggur  with  the  civil 

criminal  jurisdiction  over  them ;  as  the  Judges  of  the  High  C 

have,  in  a  suit  filed  against  petitioner,  to  recover  certain  lau 

oue  of  the  transferred  villages  in  which  he  contended  wai 

jurisdiction,  declined  to  recognise  the  legality  of  the  trai 

exempting  the  villages  from  the  jurisdiction  of  Her  Maj< 

High  Court,  on  the  ground  that  the  Bombay  Government  ha 

power  to  remove  them  from  the  jurisdiction  of  the  Civil  ( 

without  legal  authority. 

"  Memorandum  from  the  Revenue  Commissioner  N.D.  No. 

dated  the  20th  of  January,  1871 ;  submitting  with  his  remai 

report  by  the  Acting  Collector  of  Ahmedahad'* 

"  Besolution. — Her  Majesty's  Government,  in  concurrence 
the  opinions  of  the  law  officers  of  the  Crown,  have  decided 
the  Government  of  India  has  power  to  cede  territory  to  n 
states,  and  *  is  the  sole  judge  of  the  considerations  of  state  p 
by  which  grants  of  territory  must  be  determined/  The  a 
of  certain  villages  in  the  Ctogo,  Dhtmdooka,  and  Banpore  pei 
nahs  from  British  territory  to  the  jurisdiction  of  the  Thakc 
Bhowmkggwr,  was  directed  to  be  made  by  the  Government  of  J 
Amongst  these  is  the  village  of  GanffU,  situated  in  the  pergu 
of  OoffO  of  the  Ahmedahad  zillah." 

The  third  document  was  an  extract  from  the  proceedings  o 
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(jOTemment  of  Bambmy  in^  the  Bevenue  Department,  dated  the 
14th  of  April,  1870:— 

**  The  Viceroy  and  Gtevemor-General  in  Council  has  considered 
with  much  attention  the  important  papers  forwarded  with  the 
resolution  of  the  BoTnhay  GoYemment  in  the  BoTenue  Depart- 
ment, No.  3,  dated  the  3rd  of  January,  1870,  and  desires  me  to 
convey  to  you  the  following  observations  for  the  information  of 
his  Excellency  the  Groyemor  of  Bombay  in  Council. 

**  2.  The  Gh>yemor-6eneral  in  Council,  as  at  present  advised,  is 
of  opinion  that  a  Legislative  Act  of  the  (rovemment  of  India  is 
not  required  to  give  effect  to  the  arrangements  made  between  the 
Bombay  Government  and  the  state  of  EdtMr  and  sanctioned  by  the 
Secretary  of  State. 

'^  3.  Her  Majesty's  Government,  in  concurrence  with  the  opinion 
of  the  law  officers  of  the  Crown,  haye  decided  that  the  Govern- 
ment of  India  has  power  to  cede  territory  to  native  states,  and 
'  is  the  sole  judge  of  the  considerations  of  state  policy  by  which 
grants  of  territory  must  be  determined.'  It  is  a  necessary  in- 
ference from  the-  possession  of  this  power  that  no  Act  of  any 
Legislature  is  necessary  to  give  effect  to  such  a  fact.  The  juris- 
diction of  British  Courts  must  cease  as  soon  as  the  territory  over 
which  it  was  exercised  ceases  to  be  British  territory. 

*<  4.  The  only  question  which  can  possibly  arise  is  whether  the 
Indian  Courts  would  recognise  the  validity  of  the  arrangement  if 
it  ever  came  before  them ;  and  on  this  point  His  Excellency  in 
Council  does  not  see  how  the  question  of  the  validity  of  such  a 
cession  of  territory  could  come  before  the  Courts,  or  in  the  event 
of  their  refusal  to  recognise  it,  how  any  decree  which  they  might 
issue  as  to  land  or  property  could  be  executed  outside  of  British 
territory. 

^'5.  The  arrangements  with  the  JEdur  State,  however,  of  which 
the  first  intimation  received  by  the  Gk>vemor-G«neral  in  Council 
was  in  the  copy  of  the  dispatch  from  the  Bombay  Government  to 
the  Secretary  of  State,  No.  21,  dated  the  6th  of  July,  1869,  for- 
warded to  the  Home  Department  with  your  No.  2784,  dated  the 
8th  idem,  are  such  as  ought  not  to  have  been  made  without  the 
previous  sanction  of  the  Government  of  India.    They  are  in  sub- 
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stance  a  treaty  by  which  each  party  transfers  to  the  other  cei 
rights  and  certain  portions  of  territory.  Bnt  it  is  provider 
33  Gko.  3,  c.  52,  s.  43,  that  the  OoTemment  of  Bombay  shall 
negotiate  or  conclude  any  treaty  with  any  Indian  Prince  or  £ 
without  the  authority  of  the  Groyemor-General  of  India  in  Coi 
or  of  the  Court  of  Directors,  for  which  that  of  the  Secretai 
State  is  now  substituted. 

^*  6.  The  defect  arising  from  thj3  want  of  previous  sanction 
be  considered  as  cured  by  the  subsequent  sanction  which 
Secretary  of  State  has  extended  to  the  transaction  in  his  rev 
despatch  to  the  Bombay  Goremment,  No.  67,  of  the  16th  of 
tember,  1869.  But  I  am  to  point  out  that  it  would  have 
more  in  accordance  with  the  requirements  of  the  law  if  the 
posed  arrangements  had  been  previously  submitted  for  the  oi 
of  his  Excellency  the  Viceroy  and  Governor-General  in  Cou 
and  I  am  to  request  that  this  course  may  in  future  be  pui 
before  any  such  negotiations  are  entered  on  with  any  In 
Prince  or  any  foreign  state  or  power/' 

On  the  Ist  of  September,  1872,  the  Indian  Evidence  Act  ( 
into  operation,  sect.  113  of  which  contains  the  following 
vision: — ^'A  notification  in  the  Gazette  of  India  that  any  poi 
of  British  territory  has  been  ceded  to  any  native  state,  princ 
ruler  shall  be  conclusive  proof  that  a  valid  cession  of  such  1 
tory  took  place  at  the  date  mentioned  in  such  notification.'* 

On  the  4th  of  January,  1873,  a  notification  appeared  io 
Gazette  of  India  in  these  terms : — **  The  Governor-General  he 
notifies  the  fact  that  the  villages  mentioned  in  the  schedule 
below  appended  were  on  the  1st  of  February,  1866,  ceded  to 
State  of  Bhoumuffgur.^*  Among  the  villages  enumerated  in 
schedule  was  Gangli. 

On  the  24th  of  March,  1873,  the  High  Court  at  Bombay 
nounced  judgment  on  the  Appellant's  petition  of  review, 
material  portions  of  that  judgment  are  as  follows : — 

^'  The  question  of  jurisdiction  has  now  been  formally  ar] 
before  us. 

**  The  Appellant's  arguments  put  shortly  amount  to  this  : 
the  right  to  cede  territory  was  vested  in  the  Court  of  Directoi 


VOL.!.] 


AND  PBIVY  COUNCIL. 


341 


concert  with  the  Board  of  Control,  who  had  power  to  acquire 
territory  and  to  make  treaties  with  foreign  princesi  to  which 
right  the  Secretary  of  State  for  India  sacceeded  under  the  proyi- 
sioDs  of  sect  3|  chap.  106,  of  21  &  22  Yict. ;  that  this  Oourt,  under 
sect  57,  sub-sect.  10,  of  the  Indian  Evidence  Act,  was  bound  to 
accept  the  territorial  alterations  notified  in  the  proclamation  in  the 
BonJbay  Chwemment  Gazette ;  and  further  that  this  Court  being 
bound  by  the  law,  cannot  but  hold  the  cession  to  be  yalid  under 
sect  113  of  the  same  Evidence  Act,  coupled  with  a  notification  in 
the  Gazette  of  India,  4th  January,  1873,  as  follows  :—<  The 
Gk)yemor-Greneral  of  India  in  Council  hereby  notifies  the  fact  that 
the  villages  mentioned  in  the  schedule  here  below  appended  were, 
on  the  1st  of  February,  1866,  ceded  to  the  State  of  Blurionuggwr ' 
(the  village  of  Oangli  being  included  in  the  same  schedule). 

''Whereas  on  behalf  of  the  Bespondent  it  was  urged  with  much 
force  and  ability  that  the  power  to  cede  territory,  and  therewith  to 
transfer  the  allegiance  of  subjects,  was  never  possessed  by  the 
Court  of  Directors,  and  therefore  could  not  be  transferred  to  the 
Secretary  of  State,  such  power  residing  in  the  Imperial  Legisla- 
ture alone ;  that  therefore,  the  cession  was  invalid,  and  the  recent 
notification  in  the  Gazette  of  India  made  for  the  purposes  of 
sect  113  of  the  Evidence  Act  was  worthless,  it  being  ultra  vires 
of  the  Legislative  Council,  as  in  various  ways  in  defiance  of  Acts 
of  Parliament;  that  the  Legislature  had  no  power  to  make  retro- 
spective laws ;  and,  lastly,  that  even  though  the  question  of  juris- 
diction be  decided  against  the  Bespondent  the  Appellant  having 
already  attorned  to  the  jurisdiction  cannot  now  be  heard  to 
object 

**  With  regard  to  attorning  to  the  jurisdiction,  the  Respondent's 
argument  appears  altogether  untenable ;  it  is  advisable,  therefore, 
at  the  outset,  to  dispose  of  that  question.  Certain  English  cases 
have  been  quoted  to  us  in  support  of  the  contention  that  a  suit 
can  be  carried  on  within  British  jurisdiction  as  regards  land  in 
foreign  territory,  but  none  of  those  cases  go  to  the  length  of 
shewing  that  parties  out  of  the  jurisdiction  can  litigate  in  a 
British  Court  to  recover  land  situated  out  of  British  territory,  and 
they  clearly  have  no  application  to  the  present  case.  It  is  mani- 
fest that  the  acts  and  conduct  of  parties  cannot  of  themselves  give 
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any  Court  a  JDrisdiction  not  before  possessed  over  the  sal 
matter  in  dispute ;  and  it  is  also  manifest  that  if  the  legal  effe 
the  oession  of  territory  notified  was  to  remove  the  villa^ 
Qangli  out  of  the  jurisdiction  of  the  district  Court  of  Ahmedi 
sects.  8  and  87,  Act.  XXIIL  of  1861,  provided  an  absolute  b 
the  Judge's  hearing  this  appeal. 

**  Two  main  questions  arise  in  this  case ;  one,  as  to  the  effe 
the  declaration  in  the  Gazette  of  India  in  January  last,  that  \ 
tory  has  been  ceded,  and  the  other  as  to  the  validity  and  leg 
of  the  cession  itself. 

'*  The  power  of  the  Indian  Legislature  to  create  such  a  s 
tory  presumption  having  been  challenged  6n  the  ground  th 
affects  the  authority  of  Parliament,  we  find  that  the  first  of  1 
questions  involves  an  inquiry  into  the  very  serious  one  o 
Crown's  prerogative  to  cede  territory. 

**  We  prefer  then  first  to  consider,  with  regard  to  the  se 
question,  what  rights  for  cession  of  territory  were  vested  ii 
Ettet  India  Company  ;  for  it  is  clear  that  only  those  powers  ^ 
the  Company  possessed  ^either  alone  or  by  the  direction 
with  the  sanction  of  the  Commissioners  of  the  Affairs  of  If 
devolved  upon  Her  Majesty's  Secretary  of  State. 

'^  We  know  that  from  the  time  of  their  first  charter,  grante 
Queen  Elizdhethm  1600,  down  to  1767,  the  Company  werem 
recognised  as  traders,  but  as  their  struggles  with  the  Fi 
company  left  them  at  the  peace  of  1763  masters  of  a  large 
tion  of  territory,  their  position  attracted  the  attention 'of  Pi 
ment,  and  the  House  of  Commons  appointed  a  oommitti 
inquire  into  the  nature  of  the  Company's  charters,  the  i» 
resulting  in  their  being  continued  by  7  Geo.  3,  c.  57,  s.  2,  in 
session  of  their  territorial  acquisitions  and  revenues,  as  we 
their  exclusive  trade,  until  the  let  of  February,  1769,  on  cond 
of  the  payment  of  a  certain  annual  sum. 

"  From  this  date  the  Company's  exclusive  trade  and  go^ 
ment  were  renewed  from  time  to  time,  until  by  3  &  4  Wi 
c.  85,  their  trade  was  suspended^  except  in  so  far  as  it  migi 
carried  on  for  purposes  of  government,  their  term  of  govern: 
being  continued  until  the  80th  of  April,  1854,  and  finally 
term  was  renewed  'until  Parliament  shonld  otherwise  pro 
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until  in  fact  the  passiiig  of  21  &  22  Yict  e.  106,  which  transferred       J.  C. 
the  government  of  India  to  Her  Majesty.  1875-6 

'^  We  see,  then,  that  from  the  year  1767»  when  the  Ecut  India   damodhab 
Company*8  territorial  acquisitions  were  first  recognised  as  British    ^"^"^ 
territory,  they  were  from  time  to  time  continued  in  possession  of    I^kah 
them  subject  to  the  authority  of  Parliament.  — 

'^It  is  alleged  that  the  Company^  in  concert  with  the  Board  of 
Control,  had  power  to  acquire  territory,  and  to  make  treaties  with 
foreign  princes,  and  it  is  argued  that  they  must  have  had  power  to 
cede  territory  also  for  the  purposes  of  such  treaties ;  but  we  see 
clearly  that  whateyer  powers  the  Company  and  Board  possessed 
were  derived  from  Parliament.     All  the  charters  from  1767 
expressly  entrust  the  Company  with  possession  and  goyemment  of 
the  British  territories,  and  appropriation  of  the  reyenues  (as  a 
necessary  means  of  goyerning)  for  the  Crown,  and  the  Board  of 
Commissianers  was  created  with  'full  power  and  authority  to 
superintend,  direct,  and  control  all  acts,  operations,  and  concerns 
which  anywise  relate  to  or  concern  the  ciyil  and  military  goyem- 
ment and  Teyenues  of  the  said  territories  and  acquisitions  in  the 
Eadllndies*    And  though  it  may  be  inferred  that  the  Company 
and  Board  had  power  to  leyy  war  or  make  peace,  and  to  make 
treaties  with  natiye  princes  and  states  in  India  for  guaranteeing 
their  possessions,  nowhere  are  we  able  to  find  any  indication  of  an 
authority  to  dismember  already  existing  British  territories.    On 
the  contrary,  it  is  a  significant  circumstance  that  Parliament  ex- 
pressly proyided  the  Court  of  Directors  with  power  under  the 
direction  and  control  of  the  Board  of  Commissioners  to  'declare 
and  appoint  what  part  or  parts  of  any  of  the  territories  under  the 
government  of  the  Company  should  from  time  to  time  be  subject    , 
to  the  goyemment  of  each  of  the  seyeral  presidencies  then  subsist- 
ing or  to  be  established,  and  to  alter  irom  time  to  time  the  limits 
of  the  presidencies  and  lieutenant-goyemorships.'    If,  therefore, 
special  enactments  were  necessary  to  enable  the  goyemment  of 
the  country  to  make  intemal  arrangements  and  distributions  of 
British  territories,  h  fortiori  would  it  appear  tfa^t  without  such 
special  enactment  they  were  incompetent  to  cede  any  portion  of 
them? 
**Mr.  Forgffth  in  his  Cases  and  Opinions  on  Constitutional  Law, 
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p.  185,  gives  two  instances  of  cession  (not  under  treaty  of 
by  the  East  India  Company  to  a  foreign  state  preyions  to  li 

**1.  In  1817,  a.  cession  by  treaty  in  fall  sovereignty 
SikhumpMee  Rajah  of  a  part  of  territory  formerly  posaea 
the  Bajah  of  Nepavl^  but  ceded  to  the  East  India  Compan 
treaty  of  peace. 

''  2.  In  1833,  a  cession  by  treaty  to  Bajah  Poarundet  8i 
a  portion  of  Assam  lying  on  the  south  of  the  Burrumpoater 
by  which  the  Bajah  bound  himself '  in  the  administration  of 
in  the  country  now  made  over  to  him  to  abstain  from  the  pi 
of  former  Bajahs  of  Assam  as  to; cutting  off  ears  and 
extracting  eyes,  and  otherwise  mutilating  and  torturing.' 

**  Alluding  to  the  latter  case  Mr.  Farstfth  adds  :  *  This  i 
very  satisfactory  precedent,  and  it  shews  the  kind  of  risks  U 
British  subjects  might  be  liable  on  being  transferred  to  i 
barbarous  power.' 

^And  certainly  these  two  isolated  cases  furnish  no  sn 
presumption  of  the  existence  of  a  prerogative  of  which  we 
find  any  trace  in  any  of  the  various  Acts  defining  the  Cob 
status  and  powers. 

"  Holding,  then,  that  the  power  to  cede  territory  was  not 
the  powers  to  which  the  Secretary  of  State  succeeded  unc 
Act  transferring  the  Goyemment  of  India  to  Her  Majesty,  i 
to  consider  the  effect  of  the  Oaaette  of  India  notification. 

''Sect.  113  of  the  Evidence  Act,  which  received^ the  asi 
the  Gh)vemor-General  on  the  15th  of  March,  1872,  runs  thi 
notification  in  the  Gazette  of  India  that  any  portion  of 
territory  has  been  ceded  to  any  native  state,  prince,  or  rule 
be  conclusive  proof  that  a  valid  cession  of  territory  took  p 
the  date  mentioned  in  such  notification.' 

''This  section  was  first  introduced  in  the  Amended  Bi 
sented  on  the  30th  of  January,  1872,  to  the  Legislative  Coi 
the  Governor-General,  with  these  remarks  by  the  Selecl 
mittee :  'A  conclusive  presumption  is  a  direction  by  the  h 
the  existence  of  one  fact  shall  in  all  cases  be  inferred  fron 
of  another.  This  we  have  provided  in  sections  112  and  11 
*  we  have  provided  in  the  chapter  on  the  Burden  of  Proof 
notification  in  the  Oaxette  that  a  territory  has  been  cede 
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nati?e  prince  shall  be  conclusive  proof  of  a  valid  cession  at  the 
date  mentioned  in  the  notiflcatioD.  The  object  of  this  section  is 
to  set  at  rest  qnestions  which,  as  we  are  informed,  have  arisen  on 
this  subject.' 

**  Our  judgment  in  this  case  was  passed  on  the  2nd  of  December, 
1870,  when  there  existed  only  the  notification  of  the  Bombay 
QiaeUe,  dated  the  29th  of  January,  1866,  and  we  granted  the 
review  on  the  16th  of  December,  1872,  in  order  that  it  might  be 
argued  whether  the  sanction  of  the  Secretary  of  State  did  not 
operate  to  create  a  valid  cession. 

"But  on  the  4th  of  January,  1873,  appeared  in  the  Gazette  of 
India  the  notification  that  the  village  of  Qangliy  with  several 
others,  had  been  ceded  seven  years  before ;  and  we  are  now  told 
that  even  though  the  approval  by  the  Secretary  of  State  of  the 
cession  be  not  all  sufficient,  we  cannot  consider  that  question. 
No  doubt  this  would  be  the  effect  of  sect.  113,  provided  that 
it  lay  within  the  power  of  the  Legislative  Council  to  make  such  a 
lav. 

**  What,  then,  are  the  powers  of  the  Council  of  the  Governor- 
General?  By  sect.  43,  3  &  4  Will.  4,  c.  85,  the  Governor- 
General  in  Council  was  empowered  to  legislate  for  India,  except 
that  he  *  shall  not  have  the  power  of  making  any  laws  or  regula- 
tions which  shall  in  any  way  aflect  any  prerogative  of  the  Grown, 
or  the  authority  of  Parliament  ...  or  any  part  of  the  unwritten 
laws  or  constitution  of  the  United  Kingdom  of  Oreai  Britain  and 
Irdand,  whereon  may  depend  in  any  degree  the  allegiance  of  any 
person  to  the  Crown  of  the  United  Kingdom^  or  to  the  *  sovereignty 
and  dominion  of  the  said  Crown  over  any  part  of  the  said  terri- 
tories.' 

"  This  section  was  repealed  by  sect  2,  Act  24  &  25  Vict  c.  67, 
the  Indian  Councils'  Act,  but  by  sect.  22  of  this  Act  it  was 
again  provided  'that  the  Governor-General  in  Council  shall  not 
have  the  power  of  making  any  laws  or  regulations  •  .  •  which  may 
affect  the  authority  of  Parliament  ...  or  any  part  of  the  un- 
written laws  or  constitution  of  the  United  Kingdom  of  Great  Britain 
<tf\d  Ireland,  whereon  may  depend  in  any  degree  the  allegiance  of 
any  person  to  the  Crown,  or  the  sovereignty  and  dominion  of  the 
said  Crown  over  any  part  of  the  said  territories/    Further  on,  in 
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sect.  24  of  the  same  Act,  we  find  that  *  no  law  or  regulation  made 
by  the  Governor-General  in  Council  (subject  to  the  power  of  dis- 
allowance by  the  Crown  as  hereinbefore  proyided)  shall  be  deemed 
invalid  by  reason  only  that  it  affects  the  prerogative  of  the 
Crown.'  I 

"  It  is  a  notable  circumstance  that  the  wording  of  the  repealed 
section  of  3  &  4  Will  4,  c.  85,  and  of  sect.  22  of  the  CwnciU'  Act 
substituted  for  it,  differs  only  in  one  particular,  i.e.^  that  in  the 
latter  the  words  'prerogative  of  the  Crown'  are  omitted,  nor  is  it 
easy  to  understand  the  reason  for  this  omission.  Prior  to  this  Act 
no  general  power  was  given  to  the  Crown  to  disallow  laws  made 
by  the  Legislative  Council. 

«  Sect.  26  of  16  &  17  Vict.  c.  95,  declared  that  *no  law  or  regu- 
lation was  to  be  invalid  by  reason  only  of  its  affecting  any  pre- 
rogative of  the  Crown,  provided  it  had  received  the  previous 
sanction  of  the  Crown,  signified  in  a  prescribed  form,'  and  the 
Cowycili  Act  which  repealed  this  made  express  provision  for  the 
transmission  to  the  Secretary  of  State  for  India  of  copies  of  all 
laws  and  regulations  assented  to  by  the  Govemor-General,  and  for 
their  disallowance  by  Her  Majesty. 

**  In  neither  case  was  any  law  affecting  the  pren^tive  of  the 
Crown  to  be  deemed  invalid,  provided  that  before  the  passing  of 
the  Councils*  Act  the  Crown  had  previously  sanctioned  it,  or  that, 
after  that  period,  it  had  not  beei^  disallowed. 

''  But  the  law  expressly  prohibiting  the  Legislative  Council  of 
India  from  making  any  law  affecting  the  authority  of  Parliament 
is  in  no  way  varied  or  altered  by  the  Indian  OotmciW  Act. 

''The  value,  therefore,  of  sect.  113  of  the  Evidence  Act  depends 
on  the  constitutional  question  of  prerogative.  If  the  Crown  alone 
has  power  to  cede  territory,  then  this  provision  of  the  law  is  valid 
and  binding  so  long  as  it  is  not  disallowed ;  but  if,  on  the  other 
hand,  that  power  can  only  be  exercised  with  the  authority  of  Par- 
liament, it  follows,  as  a  nfiatter  of  course,  that  the  Legislative 
Council  exceeded  its  powers,  .and  that  sect.  113  was  and  must  con- 
tinue to  be  bad  law. 

:  "  On  this  point  we  have  been  referred  to  the  opinions  of  OroUue, 
Vattel,  Pvjffendorf^  Chalmers^  Wheaton,  PhiUimore,  and  Timm,  who 
all  appear  to  support  the  proposition  that  no  power  resides  in  the 
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Crown  to  cede  territory  save  under  circumstances  of  necessity. 
Most  of  these  writers  are  referred  to  by  Mr.  Forsyth  in  the  work 
to  which  we  have  alluded  aboye,  and  the  conclusion  at  which  he 
appears  to  arrive  is,  that  while  the  Grown  can  by  virtue  of  its  pre- 
rogative, without  any  doubt,  make  cessions  by  treaty  of  peace  at 
the  close  of  a  war,  its  power  to  cede  territory  in  any  other  way  is 
extremely  questionable.  VaUd,  Puffendorf,  and  Qrotius  may  or 
may  not  be  accepted  as  authorities,  but  Mr.  Forsyth  strengthens 
his  opinion  by  a  consideration  of  known  precedents.  He  quotes 
various  instances  of  cessions  made  in  adjustments  of  quarrels 
between  nations,  but  can  only  find  two  in  support  of  the  Crown's 
nnconditional  prerogative.  The  case  of  the  Orange  Biver  territory, 
and  the  sale  of  Du/nMrky  by  ChcMrlea  II.,  and  the  latter  of  these 
two  he  regards,  with  much  reason,  as  hardly  a  constitutional  pre- 
cedent. With  reference  to  the  Orange  Biver  territory,  we  have 
been  unable  to  consult  the  correspondence  to  which  reference  is 
advised,  but  as  it  is  questionable  whether  the  British  nation  ever 
acquired  a  right  of  property  in  the  territory,  it  may  be  more  easily 
allowed  that  it  was  in  the  power  of  the  Grown  to  rescind  that 
which  it  had  enacted  by  its  letters  patent  without  reference  to 
Parliament.  The  cases,  moreover,  are  not  analogous,  for  the 
British  territories  in  India  have  been  the  subject  of  parliamentary 
legislation  from  the  time  of  their  acquisition,  and  have  become 
thereby  a  material  part  of  the  property,  and,  therefore,  of  the  body, 
of  the  Stata  It  appears  to  be  considered  by  some,  vide  Lord 
Palmerston^s  speech  in  the  debate  on  the  Eelinquishment  by  the 
British  Crown  of  the  Protectorate  of  the  Ionian  Islands,  that  a 
distinction  exists  between  cessions  of  British  freehold  and  of  terri- 
tory acquired  by  conquest  during  war,  and  not  by  treaty,  or  ceded 
by  treaty  and-  held  as  possessions  of  the  British  Crown,  but  the 
cases  he  qnoted  were  all,  observed  Mr.  Forsyth,  cessions  at  the 
dose  of  a  war.    On  what  principle  can  such  a  distinction  rest  ? 

^AU  subjects  of  the  Grown  possess  the  same  rights,  and  incur 
the  same. obligations.  Allegiance  by  the  English  law  is  correla- 
tive with  protection,,  and  is  to  be  looked  upon  as  a  relation,  not 
only  between  a  sovereign  and  subjects,  but  as  between  a  corpora- 
tion and  its  members. 

**  That  Her  Majesty's  subjects  in  India  have  the  same  rights  with 
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J.  C.        all  her  other  subjects  is  clear  from  the  Queen's  proclami 

i875-«       1858 ;  the  same  fundamental  rule,  restricting  the  prerog 

l>AMODHAu    the  Crown  from  interference  with  the  allegiance  of  subj€ 

their  right  to  protection,  must  apply  equally  to  all  and  eve 

of  Her  Majesty's  dominions. 

"  YatteTs  arguments  on  the  principles  involved  commen 
selves  to  our  reason.  In  his  Book  I.,  ch.  21,  sect.  ! 
says :  *  A  nation  ought  to  preserve  itself,  it  ought  to  pres 
its  members,  it  cannot  abandon  them,  and  it  is  under  an 
ment  to  support  them  in  their  ranks  as  members  of  the 
It  has  not,  then,  a  right  to  traffic  with  their  rank  and  lil 
account  of  any  advantage  it  may  expect  to  derive  from 
negotiation.  They  have  joined  the  society  for  the  purpose  < 
members  of  it  They  submit  to  the  authority  of  the  S 
the  purpose  of  promoting  in  concert  their  common  weli 
safety,  Wd  not'6f  being  at  its  dis^osaMike  a  farm  or 
cattle.  But  the  nation  may  lawfully  abiindon  them  in  a 
extreme  necessity,  and  she  has  a  right  to  cut  them  off  f 
body  if  the  public  safely  requires.*  In  considering  further 
the  Prince  has  power  to  dismember  the  State,  he  says  tl 
<lepends  on  whether  he  has  received  full  and  absolute  a 
from  the  nation,'  and  proceeds :  *  The  nation  ought  never 
don  its  members  but  in  a  case  of  necessity,  or  with  a  viei 
.public  safety,  arid  to  preserve  itself  from  total  ruin,  and  th( 
-ought  not  to  givia  them  up  for  the  same  reasons.  But  i 
has  received  an  absolute^  auttority,  it  belongs  to  him  1 
of  the  necessity  of  the  case,  and  of  what  the  safety  of  t 
requires.* 

"  We  have  no  knowledge  of  the  reasons  which  indc 
transfer  of  Gafigti  and  other  villages  to  the  State  of  JBhou 
but  it  is  certain  that  there  existed  no  such  necessity  as  i 
nised  by  the  publicists. 

*'  If,  then,  it  be  a  fundamental  law  that  the  sovereign  c 
himself  dismember  territories,  and  that  he  can  only  do  so  ^ 
sanction  of  the  people  in  cases  of  real  necessity,  it  follows 
Indian  Legislature  cannot  make,  and  the  Crown  cannot  s 
a  law  having  for  its  object  the  dismemberment  of  the  I 
times  of  peace. 


VOL.L] 


AND  PRIVY  COUNCIL. 


34» 


GORDHAK 

DSORAM 
KAHJr. 


"  Further,  if  the  sanction  of  Parliament  be  necessary  for  a  cession       J.  O. 
in  times  of  peace,  and  if  allegiance  be  indefeasible,  it  follows  that      1875-6 
such  a  direction  of  the  law  as  the  one  we  are  contemplating  must   damodhar 
of  necessity  affect  the  authority  of  Parliament,  and  those  un- 
written laws  and  constitution  of  the  United  Kingdom  of  Oreat 
Britain  and  Ireland  whereon  depends  the  allegiance  of  persons  to 
the  Crown  of  the  United  Kingdom. 

''This  being  so,  sect.  113  of  the  Indian  Evidence  Ad,  though 
not  disallowed,  is  not  protected  by  sect.  24  of  24  &  25  Vict,  c.  67, 
and  we  cannot,  therefore,  follow  its  directions.  For  these  reasons 
we  decline  to  alter  our  decision,  which  will  therefore  stand." 

In  pursuance  of  special  leave  duly  granted  by  the  High  Court 
the  Appellant  appealed  to  Her  Majesty  in  Council  against  the 
last-mentioned  decree. 

Sir  W.  V.  Harcauri,  Q.C.,  FUzjames  Stephen,  Q.0,,  and  E.  Mac- 
nagktm,  for  the  Appellant 

Forsyth,  Q.C.,  and  Bell,  for  the  Eespondent. 


Sir  W.  V.  Harcourt,  Q.O. : — The  Goyernment  of  India,  as  repre- 
senting the  Crown,  has  power  %o  cede  territory  to  native  states, 
princes,  and  rulers,  and  is  the  sole  judge  of  the  considerations  of 
state  policy  by  which  such  grants  of  territory  must  be  determined. 
It  is  not  now  argued  that  the  right  of  the  Crown  so  to  cede  terri- 
tory is  a  derivative  right  under  21  &  22  Vict  c.  106,  s.  3.  The 
two  main  questions  dealt  with  in  the  judgment  of  the  High  Court 
are :— (a)  as  to  effect  of  the  notification  in  the  Indian  Gazette  of 
January,  1873,  that  territory  bad  been  ceded;  (6)  as  to  the 
validity  and  legality  of  the  cession  so  notified.  As  respects  (a)  the 
Court  was  bound  under  sect.  57,  sub-s.  (10),  of  the  Indian  Evidence 
Act  to  accept  the  territorial  alterations  notified  in  the  Gazette.  The 
notification  of  1866,  coupled  with  a  subsequent  one  dated  the  4th 
of  January,  1873,  made  under  sect.  113  of  the  Indian  Evidence  Act, 
1872,8ettles  the  fact  of  cession,  though  it  is  unnecessary  to  argue  that 
it  also  establishes  the  right  to  cede.  As  respects  (b)  it  is  distinctly 
disputed  that,  as  stated  by  the  judgment,  only  those  powers  which 
the  Company  possessed,  either  alone,  or  by  the  direction  and  with 
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J.  0.  the  sanction  of  the  Commissioners  of  the  Aflkirs  of  India,  c 
1875-6  upon  Her  Majesty's  Secretary  of  State.  No  doubt  that 
Damodhab  ^  ^^^®  ^®^  *^®  argument  of  the  Appellant  in  the  Cour 
but  nothing  can  be  more  inaccurate  than  to  say,  as  is  states! 
on  in  the  same  judgment,  that  21  &  22  Vict.  e.  106,  transfe 
Goyernment  of  India  to  Her  Majesty.  The  notion  whit^h  ] 
the  whole  of  the  judgment  of  the  High  Court  is,  that 
rogative  of  the  Crown  and  the  power  of  the  Secretary 
are  derived  from  various  Acts  of  Parliament,  and  have  no  € 
except  so  far  as  they  are  created  and  defined  by  such  i 
also  declares  that  the  East  India  Company  Bud  Board  of 
although  they  could  tiake  peace  and  war,  and  conclade  trea 
no  power  to  dismember  existing  British  territories,  and 
isolated  cases  of  cession  cited  by  Mr.  Forsyth  in  his  G 
Opinions  on  Constitutional  Law,  cannot  establish  the  exii 
a  prerogative  not  evidenced  by  the  various  Acts  whicl 
the  Company's  status  and  powers.  But  as  a  matter  of 
East  India  Company  froni  first  to  last  exercised  the  ] 
ceding  territories ;  and  the  Bespondents  throughout  tiieir  1 
have  failed  to  shew  any  case  in  which  parliamentary  c 
was  invoked  to  validate  any  cession.  So  far  as  the^evi 
the  fact  of  cession  is  concerned,'  the'  notification  of  1878,  u 
Indian  Evidence  Act,  1872,  sect.  118,  is  important.  It 
agreement  on  the  part  of  the  Indian  Legislature  to  a  p 
cession,  so  far  as  such  agreement  can  avail ;  but  the  quea 
argued  relates  to  the  necessity  of  the  assent  of  the 
Legislature  in  order  to  validate  a  cession  made  by  the  i 
of  the  Crown.  For  no  doubt,  whether  under  3  &  4  Will, 
or  under  24  &  25  Vict.  c.  67,  it  was  and  is  beyond  the  pow 
Legislative  Council  of  India  to  make  any  law  which  li 
authority  of  the  Imperial  Parliament. 

It  is  argued  for  the  Appellant,  that  the  Governor  G< 
Council  in  this  case  exercised  the  prerogative  of  the  C 
Viceroy  by  delegation.  The  statutes  referred  to  by  t 
Court  affect  the  legislative  and  not  the  executive  powc 
Indian  Government;  and  the  Indian  Evidence  Act  of 
relied  upon,  not  as  conferring  a  statutory  authority  i 
Government  to  cede  territory,  but  as  providing  statutory 
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of  oession  aLready  made  in  the  exercise  of  prerogative  existing 
antecedently  to  that  Act.  [Loibd  Sklboske  : — Of  course,  if  the 
Grown  has  no  power  to  cede  territory  without  the  consent  of  Par^ 
liamenty  or  except  under  circumstances  of  necessity,  no  Act  of  the 
Legislative  Council  of  India  could  create  such  a  power.]  The 
Legislative  Council  in  India  is  very  much  like  the  Queen  in 
Council  in  respect  of  its  powers  and  functiona  An  order  by 
either  of  them  which  violated  an  Act  of  Parliament,  or,  indeed, 
violated  the  prinoiides  upon  which  parliamentajry  government  is 
founded,  would  be  ip9o  faaio  void«  [Sib  James  W.  Colvile: — 
The  Qovemor  General  in  Counoil  can  repeal  an  Act  of  Parliament 
passed  before  the  Indian  CkmnciU  Aet}  Yes ;  but  under  parlia- 
m^tary  authority.  The  judgment  of  the  High  Court  proceeds 
(a)  On  the  assumption  that  the  title  of  the  Crown  to  its  Indian 
possessions  is  a  derivative  title  from  the  Eatt  India  Company,  or, 
at  least,  a  title  conferred  by  Act  of  Parliament  (21  &  22  Vict, 
c.  106),  which  is  treated  as  a  Transfer  Act ;  (b)  That  the  power  to 
cede  territory,  not  being  evidenced  by  any  of  the  Acts  of  Parlia- 
ment relating  to  the  Company,  was  not  one  of  the  powers  to  which 
the  Secretary  of  State  succeeded  under  the  Transfer  Act.  [The 
LoBD  Chanoellob  referred  to  Secretary  of  State  for  India  in 
CouneU  ▼.  Kamaehee  Bcye  Sdhaba  (1),  where  it  was  put  in  exactly 
the  opposite  way — ^that  the  powers  of  the  Company  were  delegated 
from  the  Crown.  Forsyth,  Q.C.,  admitted  that  the  prerogative  of 
the  Grown  to  cede  territory,  so  far  as  it  existed,  was  not.  derived 
from  or  to  be  sought  for  in  any  of  the  Acts  of  Parliament 
relating  to  India,  Whatever  cession  was  made  in  this  case  was 
not  made  by  the  Crown,  but  by  officers  of  state  under  authority 
defined  by  Act  of  Parliament.]  It  will  be  inconvenient  to  decide 
this  case  on  side  issues.  The  broad  issue  is  whether  the  Crown 
can  cede  territory  without  Parliament.  As  to  (a),  the  title  of  the 
Crown  as  sovereign  in  India  is  a  paramount  title,  not  in  any  sense 
derivative.  It  did  not  come  from  the  Company,  and  has  nothing 
to  do* with  the  Act  of  1858.  It  rests  on  the  broad  ground  that  if 
a  subject  acquires  territory,  he  acquires  it  for  the  sovereign,  and 
not  for  himself.  As  the  Company  acquired  land  and  by  insen- 
sible degrees  ceased  to  be  a  purely  commercial  corporation,  the 
(1)  7  Moo.  Ind.  Ap.  Ca.  476. 
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soyereignty  of  the  Crown  over  land  so  aoqnired  iiuraec 
accrued.  The  Queen  was  the  pammount  sovereign  of  Indi 
before  she  was  so  declared  by  the  Act  of  1858,  which  c 
determined  the  trust  administration  of  the  Company,  and  d 
create  any  title  in  the  Crown  which  the  Crown  did  not  preip 
possess.  No  doubt  Parliament  might  have  specially  limitc 
prerogative  of  the  Crown;  but  save  so  iieir  as  such  limital 
expressed,  the  prerogative  remains  untouclied.  The  Cro^ 
and  alw;ays  was^i  tJbe  paramount  authority  over  India  {ro\ 
time  when  I^dia^)  tei^'itory  was  first  acquired  by  British  sal 
and,  it  is  i^  vain  to  look  to  the  powers  originally  exercised  1 
Company  in  order  to  find  any  limitations^  to.  the  authority 
Crown*,  which  limitations  can  ooly  be  imposed  by  Pailii 
Yet  thje  East  India  Company,  as  a  matter_of  fact,  from  ti 
tim^  exercised  the  right  of  oediog  territory.  The  right  of  c 
resides  in  the  sovereign  power,  and  the  question  is,  where  i 
particular  state  does  the  ^vereign  pawer  reside  ?  The  sov 
power  in  different  states  is  variously  distributed.  lu  i^n 
for  instanoe,ifor  purposes  of  treaty,  it  resides  jointly  in  the 
dent  and  in  the  Senate ;  the  exact  opposite  is  the  case  in  J^ 
As  a  general  proposition^  where  the  treaty-making  power  c 
there  also  r^sides  the  power  of  cession.  [Lord  Selbobkb 
you  contend  that  the  Queen  could  in  time  of  peace  cede  a  p 
of  Great  Britain  ?]  It  is  unnecessary  to  my  argument  to  cc 
that  [The  Lobd  CuANCELLon :— Speaking  of  treaties,  th 
Bometin^es  madei  subject  to  the  approval  of  Parliament.] 
are  certain  treaties  and  stipulations,  which  cannot  be  carric 
without  the  assent  and  cQ-operation  of  Parliament^  and  in 
cases  the  treaty  is  presented  to  Parliament,  and  incorporates 
the  Act  which  gives  effect  to  it,^-for  instance,  money  and 
dition  treaties  and  matters  which  involve  expenditure.  C 
of  territory,  howeveir,  does  not  require  the  co-operation  of  I 
ment.  [The  Lord  Chakcellob  ;r— Must  there  not  be  a  disti 
in  that  respect  between  territories  of  the  Crown  in  the  goveri 
of  which  a  local  representative  Legislature  participates,  and 
which  are  governed  without  such  aid  ?]  This  is  not  the  cas 
constitutional  colon}',  and  therefore  the  distinction  need  not  s 
insisted  on.    [Sir  Barnes  Peacock  referred  to  the  notific 
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and  pointed  oat  that  it  iayolred  a  transfer  of  jurisdiction,  not  a 
cession  <tf  territory.]  It  is  agreed  on  both  sides  that  there  has 
Wn  a  c2tf  faisio  cession^  \FoT%\iQi^  Q.C.  :-<--That  is  sa  Lobd 
Selbornb  : — If  Bir  BameB  Peacock  isiight,  we  cannot  decide  upon 
what  in  that  case  would  be  an  imaginary  state  of  faotsL]  It  is 
agreed  on  both  sides  not  to  Taise  that  point ;  and  under  the 
Emdenee  Aet  there  is  eridence  of  a  de  facto  cession.  [LoRi>  Sel- 
BORyjB  :-^The  teal  question  is,  whether  there  was  a  transfer  of  the 
village  of  Oangli  £rom  British  to -foreign  territory?]  The  Court 
below  decided  that  point,  and  neither  side  in  appeal  disputes  it. 
[Sib  Babmes  Peacock  :-*^Bat  if  Oangli  nevertheless  remains  part 
of  Briti^  territory,  this  Gourt,  under  the  Endcncs  Ad^  must  take 
judicial  notice  thereof,]  It  is  a  fundamental  fact  in  this  case  that 
BhownMggwr  was  foreign  territory.  [The  Lobd  Chanoellob  : — 
The  Judges  and  the  Government  seem  to  have  been  satisfied  on 
that  point.] 

There  is  no  use  in  citing,  as  t^e  High  Oourt  has  done,  the 
opinione  of  Orotnts,  VaUdy  Puffendorf  &a,  on  a  question  of  this 
constitutional  and  not  international  nature.  International  law 
does  not  apply  an  between  a  municipal  court  and  the  sovereign  of 
the  country  in  which  the^  Oourt  is  established^  See  the  debate  in 
the  House  of  Lords,  especially  the  speech  of  Lord  Thurhw,  on 
the  cessions  made  at  the  peace  of  1783 :  Parliamentary  History, 
vol.  zxii.,  pp.  430-1,  and  For$j/ih'3  Oases  and  Opinions,  p.  183. 

If  it  is  admitted  that  the  Orown  can  cede  territory  under  cir- 
cumstances of  pressure,  why  not  also  under  circumstances  of 
convenience  and  policy,  say  for  rectification  of  boundaries  ?  Boun- 
dary treaties  and  references  to  arbitifation  all  involve  the  right  of 
cession.  He  referred  to  the  Articles  of  the  Treaty  with  the  NeHier- 
landi  relating  to  the  cession  of  the  island  of  JSancOi  in  British  and 
Foreign  State  Papers,  vol.  ii.,  p.  370,  which  involved  an  exchange 
of  subjects  and  o£  territories;  to  a  royal  warrant  erecting  the 
BayUande  into  a  British  colony,  in  1852 ;  see  British  and  Foreign 
State  Papers,  vol.  xli.  p.  156;  [Lobd  Selbobnb: — ^These  were 
Cro?m  colonies  of  the  simplest  character ;]  to  a  Treaty  with  Hon- 
dwras  in  1859-60 :  see  British  and  Foreign  State  Papers,  vol.  zliz. 
p- 13 ;  a  Treaty  with  the  Netherlands  for  an  interchange  of  terri- 
tory on  the  Gold  Coast  of  Africa,  in  1867 :  see  Eerislefs  Commer- 


J.  0. 

1S75-6 


Damodhak 

GOBDBAX 

DaoBAX 
Eaxji. 


354 


HOUSE  OF  LORDS 


[ 


J.  C. 

1875-6 


DA)T(>I>H4R 
UoUDttAN 

Deobah 


cial  Treaties,  vol.  xii.  p.  1194^  See  also  the  order  of  tii< 
of  January,  1854,  abandoning  the  territory  of  the  Orange 
which  had  been  erected  into  British  territory  by  letters 
dated  the  2l8t  of  March,  1851 :  see  correspondence  on  th 
of  the  Orange  Biver  Territory,  presented  to  Parliament,  A] 
1854;  and  For$f/th'8  Cases  and  Opinions,  p.  185.  There 
instance  of  parliamentary  assent  being  required  to  cessicm 
Crown  of  its  territory.  In  Indda  the  Crown  has  pan 
authority  over  states  more  or  less  independent^  but  not  abe 
independent,  in  virtue  of  which  it  recently  deposed  the  Oc 
of  Baroda.  And  if  the  GoTemmeot,  responsible  for  the  i 
stration  of  such  states,  were  not  at  liberty  to  readjust  bou 
according  to  its  views  of  policy  and  expediency,  such  limiti 
their  authority  virould  be  extremely  inconvenient 

A  long  catena  of  instances  in  which  the  power  of  cessi 
of  exchanging  territories  has  been  exercised  by  the  Gove 
of  India  is  found  in  AUohuon's  Treaties,  and  will  be  mor< 
cularly  referred  to  by  Mr.  Btephm.  Their  general  ohara 
that  they  are  not  cessions  under  any  stress  of  necessity, 
are  grants  by.  the  sovereign  power  to  its  great  feudatoriec 
manner  which  was  common  in  the  earlier  histcnry  of  E 
They  were  often  rewards  for  gEreat  services,  and  were  so  gn 

It  can  hardly  be  contended  that  all  the  cessions  and  exi 
there  enumerated  and  set  forth  were  illegal  unlesaor  un 
were  severally  confirmed  by  Parliament.  The  contention 
other  side  to  that  effect  is  against  all  authority  and  all  pi 
The  cession  in  this  case  was  an  act  of  state,  and  its 
cannot  be  called  in  question  in  one  of  Her  Majesty's  own 
The  cession  and  consequent  removal  of  the  village  of 
out  of  the  jurisdiction  of  the  District  Court  of  Ahmedabi 
rated  as  an  absolute  bar  to  the  hearing  of  the  appeal  on 
by  the  Judge  of  that  Court,  and  on  the  hearing  of  the  ] 
of  review  the  High  Court  ought  so  to  have  declared  and 
mined. 


FUzjames  Stephen^  Q.G.,  on  the  same  side : — The  judgi 
the  High  Court,  in  substance,  decided  (a)  that  the  pc 
cede  territory  was  not  one   of  the  powers  to  which  the 
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tar^of  State  SQCceeded  nnder  the  Act  trmasferriDg  the  GoTem-       j.o. 
meet  of  India  to  Ret  Majesty ;  (6)  that  the  Crown  has  no  power      igvs^ 
withont  the  sanetion  of  Parliament  to  cede  territory  except  in   p^^har 
cases  of  necessity;  and  that,  in  reference  to  the  Bhownuffffur    Gobdhan 
cession, ''  there  existed  no  such  necessity  as  is  recognised  by  the     Dbobam 
publicists;"   (e)  that  sect  113    of  the    Indian   Evidenee  Act, 
though  not  disallowed,  is  not  protooted  by  sect.  24  of  24  A  25 
Vict  c.  67,  and  the  Conrt,  therefore,  could  not  follow  its  direc- 
tions.   In  reference  to  (a),  it  has  already  been  shewn,  and  need 
not  be  Airther  argued,  that  the  sovereignty  of  the  British  Grown 
over  its  Indian  territories  was  in  no  respect  derived  from  the 
Edd  India  Oompany,  but  that  the  powers  originally  exercised  by 
the  Compaiiy  were  themselves  derived  flom  and  exercised  in  trust 
for  the  Crown.    In  regard  to  («),  he  repudiated  the  oonstrnotion 
put  by  Hke  High  Court  npon  sect.  113  of  the  Indian  Evidence  Act, 
to  the  effect  that  it  purpoiied  to  give  to  the  Govemmeat  a 
powef  of  cession  which  it  did  noi  before  possess.     The  section 
assQMes  that  a  Talid  cession  of  British  territory  to  a  natite  state 
is  a  legal  possibility ;  and  if  that  is  an  incorrect  assumption  the 
section  has  no  force  or  operation  whatever.     Its  intent  was  and  is 
to  cut  short  all  questions  as  to  the  fact  of  a  particular  cession 
having  been  made,  whether  by  the  Crown  or  by  the  Secretary  of 
State,  under  parliamentary  powers  sufficient  or  insufficient;  and 
to  preseribe  the  mode  in  which  a  valid  cession  onee  made  should 
be  proved  in  a  Court  of  Justice. 

As  to  (b),  the  Bhownuffpur  cession  was,  according  to  the  law  of 
England,  valid  without  an  Act  of  Parliament  He  referred  to  Black- 
rionc'g  statement  of  the  prerogative  of  making  treaties  (8iiq)hen'8 
Commentaries  [7th  ed.]  vol.  ii.  p.  49U).  The  treaties  which  it  is 
the  prerogative  of  the  Crown  to  conclude  may  be  divided,  for  the 
purposes  of  this  argument^  into  three  classes,  namely,  those  made  at 
the  end  of  war,  those  made  during  time  of  peace,  but  not  in  India, 
and  those  made  in  India.  With  regard  to  those  made  at  the  end 
of  war,  it  is  admitted  in  the  Bespondent's  case,  and  is  clear,  that 
the  Crown  has  the  power  thereby  to  cede  territory  to  a  foreign 
power.  The  power  is  said  to  rest  on  the  ground  of  necessity,  but 
there  is  no  reason  why  the  Crown  should  be  the  judge  of  necessity 
at  the  end  of  war  and  the  legislative  body  should  be  the  judge 
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J*  C.  thereof  in  time  of  peace.  There  is  no  ground  for  such  distinc 
1875  6  for  if  it  be  said  that  the  ipowers  of  the  executive  are  enlarged  I 
DAMomiAB  urgency  of  the  case  in  time  of  war,  it  will  be  found  that  in  i 
every  instance  of  the  conclusion  of  a  treaty  of  peace  thei 
ample  time  to  consult  Parliament  if  Parliament  had  a  right 
consulted;  This  country  has  been  more  in  the  habit  of  xecc 
than  of  making  cessions;  but  from  the  treaty  of  Breda,  in 
downwards,  except  the  treaty  of  UirecJU,  there  were  alwa; 
storatibns  or  cessions  without  consent  of  Parliament  He  rel 
to  the  Paix  de  Breda,  in  1667  {Koch  and  Sch^,  Sidoire  de$  I 
de  Paim,  vol.  iL  pp.  131) ;  to  the  treaty  oiByawick,  in  1697  {Dw 
Carps  DiptonuUiquet  Yol.  vii.  part  2,  p.  400) ;  to  tlie  treaty  of 
lorChapelle,  in  1748  {Koch  and  Schmll,  Eistoire  des  Traites  de . 
vol,  i.  pp.  314,  316) ;  to  the  treaty  of  Paris  in  1763,  in  wh 
considerable  number  of  cessions  were  made  to  the  Frendi 
Spaniards;  to  the  treaty  of  Versailles  in  1783,  when  the  isla 
Minorca  and  Florida  were  given  up  to  Spain^  and  other  cei 
made  to  France.  In  this  lastrmentioned  year  was  the  treaty  wh< 
the  independence  of  America  was  recognised.  Parliament 
authority  in  that  case  to  treat,  because  intercourse  with  the  p€ 
to  be  treated,  with  had  been  forbidden  by  Act  of  Parliament 
right  to  cede  territory  was  not  given,  for  it  followed  as  a  mat 
course.  See  18  Geo.  3,  c  13,  and  22  Geo.  3,  o.  46 ;  which  '. 
Act  expired  before  the  definitive  treaty  was  concluded.  \ 
again,  in  this  century  war  was  declared  by  Sweden  against  4 
Britain  in  1810 ;  peace  was  made  on  the  18th  of  July,  1812 
March,  1813,  followed  the  treaty  at  Stochholm,  whereby  9\ 
combined  with  Englamd  and  Russia  against  France,  and  G\ 
loupe  was  ceded  to  her  eight  months  after  the  peace :  see  1 
Ms  Commercial  Treaties,  vol.  ii.  pp.  337,  340;  Koch  and  & 
Hidoi/redes  TraiUs  de  Pada^  vol.  iii.  p.  267.  In  1814^  it  was  < 
by  Sweden  to  France.' 

As  regards  cessions  in  time  of  peace,  it  is  suggested  that  if 
were  legal  the  Crown  might  cede  any  portion  of  territory,  sa; 
Isle  of  Wight,  to  a  foreign  power.  The  suggestion  must  be  1 
to  imply  that  an  adequate  reason  exists.  [Lord  SfiLBOR] 
Then  it  comes  to  a  question  of  confidence  in  the  Crown.] 
possible  extreme  abuse  of  a  power  is  no  argument  agaioi 
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existence ;  you  get  beyond  the  tacit  terms  of  a  principle  when       J.  c. 
yon  assume  its  capricious  application.    The  suggestion  must  rank       1875-6 
beside  the  historical  question,  could  King  John  legally  become  a   damodhar 
vassal  of  the  Pope  ?  and  the  answer  is,  in  either  case,  thait-to  do  so     ^<>»**han 
from  caprice  breaks  up  the  political  fabric,  and  presupposes  the     Dbobah 

absence  of  all  law.    On  the  other  hand,  if  Charka  II.,  had  eapri-        ' 

ciously  ceded  the  Me  of  Wiyht  to  Lom$  XIV.,  and  he  had  taken 
it  and  kept  it,  would  the  Court  of  King's  Bench  have  held  the  in- 
habitants British  subjects  ?  Ailments  from  illustration  must  be 
sought  in  less  extreme  cases.  If,  however,  illustrations  from  ex- 
treme eases  are  to  be  relied  upon,  it  would  be  possible  to  suggest 
abuses  of  power  by  Parliament  as  serious  as  any  which  could  be 
committed  by  the  Crown.  What,  for  instance,  could  be  said  as  to 
the  legality  of  an  Act  of  Parliament  making  the  House  of  Com- 
mons ist  permanent  body,  and  enabling  it  to  fill  up  vacancies  by  its 
own  votes  ?  The  cession  of  BwnhMe^  for  an  account  of  whi<^  see 
IkmovU^s  Beeorde  DiplrnicUiques^  vol.  vi.  part  ii.  p.  432,  illus- 
trates actually  what  has  been  done.  There  a  conquered  town  was 
sold  to  Lauii  XIY.,  and  the  sale  was  held  to  be  valid,  although 
the  minister  who  advised  it  was  impeached.  Its  validity  was 
never  questioned  in  the  Courts.  He  referred  to  the  impeachment 
of  Lord  Clarendon  (State  Trials,  vol.  vi.  p.  338)  Again,  in  1683, 
Tnnffiers  was  abandoned  in  time  of  peace,  and  in  1814,  by  a 
treaty  between  Holland  and  Oreat  Britain^  all  conquests  were 
restored  to  the  Netherlands.  See  the  second  aiiticle  of  the  treaty. 
He  also  referred  to  Enoyclopcedia  Britannica,  heading,  ^*  Mosquito 
Shore;"  Eertslefs  Commercial  Treaties,  vol.  nu  p.  447;  and  id 
the  cession  to  Qreeee  of  the  protectorate  over  the  Ionian  JUanda 
in  1863. 

As  regards  the  cessions  which  have  taken  place  in  India  during 
time  of  peace,  Mr.  Forsyth  has  in  his  work  implied  that  they  were 
illegal  unless  21  &  22  Vict.  c.  106,  s.  67,  confirmed  them;  That 
is  a  most  erroneous  construction  to  put  on  the  section,  and  so  far 
from  there  having  been  only  two  cases  of  cession  before  the 
mutiny,  there  were  at  least  twenty-three.  He  referred  to  the 
Charier  Ad  of  1793,  «.«.,  33  Geo.  3,  c.  52,  as.  42,  43.  After 
the  mntmy  of  1857  and  the  proclamation  of  1858,  cessions  of  the 
greatest  importance  have  taken  place,  and  it  would  be  a  most 
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serious  thing  to  say  that  they  were  all  illegal  because  they  had  i 
been  sanctioned  by  Parliament.  Cessions  and  exchanges  ha 
been  made  without  that  sanction  from  time  to  time  during  c 
rule  in  India, 

He  referred  to  the  following  instances  of  cession  of  Briti 
territory  in  time  of  peace  made  by  the  Governor-General 
Oouncily  and  recognised  as  yalid^  though  without  the  preric 
assent  or  subsequent  confirmation  of  Parliament.  In  1782  1 
Governor  General  and  Council,  on  behalf  of  the  Honoural 
Company,  granted  to  Scindia  the  town  and  pergunnah  of  Broa 
in  recognition  of  Soindia's  services  in  effecting  the  peace 
SdRjye  with  the  MahrcMoM  {AitdhisovCs  Treaties,  vol.  iv.  p.  2! 
No.  62).  Broach  had  been  originally  ceded  to  the  British  Grovei 
ment  by  the  Mahrattaa  in  1776  (Aiiehisan^a  Treaties,  vol.  iii.  p.  l 
No.  6),  which  cession  was  confirmed  in  1782  (Ibid.  vol.  iii.  p.  i 
No.  9),  and  was  subsequently  returned  to  the  British  Govemm( 
in  1803  (Ibid.  voL  iv.  p.  221,  No.  64).  In  1792,  after  the  trea 
of  Serinffapatam,  by  which  Tippoo  8uUan  was  stripped  of  half  1 
territories,  and  the  subsequent  division  of  sudi  territories  betwe 
the  British  Government,  the  Nizam,  and  Peishwa,  the  Tipi 
8vitan  and  the  Company  agreed  to  exchange  certain  territori 
and  concluded  a  treaty  to  that  effect  (Ibid.  vol.  v.  p.  147,  No.  2 
The  Company  also  ceded  a  portion  of  such  territorities  in  1795 
the  Bajah  of  Travancore  (Ibid.  vol.  v.  p.  308,  No.  53).  Aga 
after  the  fall  of  Seringapatam  in  1799,  the  Nizam  received, 
the  partition  treaty  of  Mtftore^  certain  districts  in  Oooh/ ;  a 
Art.  8  of  that  treaty  clearly  assumed  the  power  to  exchan 
territoiies  with  the  Bajah  of  Mysore  (Ibid.  vol.  v.  p.  55,  No.  I 
A  treaty  was  subsequently  concluded  with  the  Bajah  of  Mysore 
1799  (Ibid.  vol.  v.  p.  158,  No.  28),  Art  15  of  which  provid 
for  the  adjustment  of  the  lines  of  frontier  of  the  oontracdj 
parties  by  means  of  exchange  or  otherwise,  which  exchange  w 
subsequently  effected  in  1803  (Ibid.  vol.  v.  p.  165,  No.  21 
Again,  in  1805,  an  exchange  of  territories  was  effected  by  tl 
company  with  tbe  Maha  Bao  of  TJlwar  for  mutual  convenien 
(Ibid.  vol.  it.  p.  148,  No.  39).  The  Government  of  Madras,  abo 
the  same  date,  ceded  to  Tondiman,  the  chief  of  the  PoodooooUi 
State,  the  fort  and  district  of  Keelanelly  (Ibid.  vol.  v.  p.  33 
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No.  59X  which  cession  was  snbsequently  confirmed  by  the  Court 
of  Directors  on  condition  that  the  district  should  not  be  alienated, 
and  that  it  should  revert  to  the  British  Grovemment  in  certain 
eyents  specified.  In  1806  the  territory  of  Sumbhulpore  and  Paina^ 
of  which  the  Bajah  of  Nappore  had  been  stripped  in  1803  by  the 
treaty  of  Deogaum,  was  restored  to  the  Bajah  gratuitously,  the 
British  Government  renouncing  all  future  claim  thereto,  ''and 
the  Maharajah  shall  possess  the  same  degree  of  sovereignty  over 
them  as  he  possesses  over  the  rest  of  his  dominions "  (Ibid. 
vol  iiL  p.  99,  No.  19).  Certain  territories  and  rights  in  BtmdeU 
cvnd  were  ceded  to  Qovind  Bao,  the  chief  of  JaJaony  in  1806 
(Ibid.  YoL  iii  p.  150,  No.  30).  In  1807,  in  Khuddea,  a  natire 
state  was  voluntarily  created  out  of  territories  which  had  been 
for  three  years  in  British  possession  (Ibid.  vol.  iii.  p^  187).  An 
exchange  of  territory  was  effected  by  the  British  Government 
with  the  Nawab  of  Oudh  in  1816  (Ibid.  vol.  ii.  p.  164,  No.  39) ; 
with  the  Guikowar  of  Baroda  in  1817  (Ibid.  vol.  vi.  p.  332, 
Na  74) ;  with  Scindia  in  1818  (Ibid.  voL  iv.  p.  263,  No.  68) ;  with 
the  Nizam  in  1822  (Ibid.  vol.  vi.  p.  92,  No.  14);  with  the  Chief 
of  Colaba  in  1822  (Ibid,  vol  vi.  p.  183,  No.  43) ;  with  the  Bajah 
of  Oherra  Poof^'ee  in  1829  (Ibid.  voL  i  p.  89,  No.  18);  and  with 
the  Bajah  of  Satara  (Ibid.  vol.  iii.  p.  20,  No.  3) ;  with  Pani  Sucheo, 
one  of  the  eight  hereditary  ministers  of  the  old  MahrcMa  empire 
(Ibid.  vol.  vi.  p.  43,  No.  8).  Then  as  regards  cessions,  the  British 
Government  ceded,  in  1820,  to  Bajah  Ooodurseny  Shah  of 
Qvrhwaly  a  portion  of  his  hereditary  possessions,  of  which  he  had 
been  deprived  (Ibid.  vol.  ii.  p.  59,  No.  16) ;  in  1822  the  district  of 
Anjar  to  the  Government  of  Cutch  (Ibid.  vol.  vi.  p.  444,  c.  14) ; 
in  1831  a  portion  of  AsMm  to  the  Bajah  Poorunder  Sinffh  (Ibid, 
vol.  i  p.  132,  No.  46) ;  in  1833  certain  territory  in  the  Kearda 
Boon  to  the  EUgah  of  Nahvn  (Ibid.  vol.  ii  p.  325,  No.  89) ;  in  1846, 
the  fort  of  Mdhoan  and  six  villages  to  the  Bajah  of  Naiagwrh 
(Ibid.  vol.  iL  p.  833,  No.  94) ;  in  1856,  the  fort  of  Sindwa  to  HoJkar 
(Ibid,  vol  iv.  p.  294,  No.  75).  Por  cases  of  cession,  1857-68,  see 
&prSei$  thereof  in  Whede/s  Memorandum  of  Proceedings,  August, 
1868,  Political,  A.  Np.  317.  In  addition  to  those  cases,  the 
British  Government  ceded  in  full  sovereignty  to  Nepavl  all  the 
lands  in  the  north  of  Otidhj  which  he  had  lost  in  1815,  and  we 
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had  ceded  to  Oudh^  and  which  became  ours  on  the  annezati< 
Oudh  in  1856  (Ibid.  vol.  ii.  p.  223,  No.  55).  Two  impo 
cases  of  exchange  were,  first  in  1824,  by  treaty  betweei 
British  Government  and  the  King  of  the  Netherlands  (Ibid,  y 
p.  231,  No.  84),  whereby  the  latter  ceded  to  the  former  al 
establishments  on  the  continent  of  India  (see  Art.  8  of 
treaty),  and  the  town  and  fort  of  Malacca  and  its  depende 
(Art.  10) ;  and,  on  the  other  hand,  Fort  Marlborough  (Benca 
and  all  the  English  possessions  in  the  Island  of  Sumatra 
ceded  to  the  Netherlands.  This  was  a  case  of  cession  b] 
Crown  in  which  the  power  of  the  Crown  to  make  such  cessioi 
tacitly  admitted  by  Parliament,  for  5  Geo.  4,  c.  108  (see 
6  Geo.  4,  c.  85),  legalised  the  transfer  of  Singapore  and  the 
sessions  ceded,  by  the  Dutch,  by  the  Crown  to  the  East  . 
Company  ;  and  although  the  above  treaty  was  recited,  the  Ac 
not  confirm  it,  but  recognised  ita  validity  in  the  exercise  o 
royal  prerogative  alone.  The  case  is  a  strong  one,  for  Benc^ 
part  of  the  territory  ceded,  was  one  of  the  oldest  possessions  o 
Crown,  and  originally  a  presidency  named  in  several  Acts  of 
liament  (see  especially  13  Geo.  3,  c.  63,  ss.  9,  40 ;  42  G( 
c.  29).  The  second  was  a  treaty  concluded  with  Scindia  oi 
2nd  of  December,  1871,  whereby  the  British  Government  ( 
to  Scindia,  in  exchange  for  territories  ceded  by  him,  certain  vil 
situated  in  the  pergunnahs  of  Mote  and  Bhandere  in  Jhansi. 

Finally,  as  to  the  cession  in  this  case;  in  1815,  owing 
serious  abuse  of  power,  the  Bawul  of  Bhownuggur's  British  ee 
were  brought  under  the  jurisdiction  of  the  British  Courts  o 
Bombay  Presidency,  and  the  revenue  payable  by  him  was  ri 
The  anomaly  of  the  position  was,  that  in  his  KaMywar  estate 
continued  to  exercise  his  former  powers,  paying  a  fixed  rev( 
while  in  his  British  estates,  including  his  two  largest  townf 
his  place  of  residence,  he  was  subject  to  ordinary  British 
The  Bawul  never  ceased  to  complain  of  this,  and  to  bring  for 
many  claims  against  the  British  Government,  which  led  t( 
agreement  of  the  23rd  of  October,  1860,  by  which  the  Thai 
revenue  was  fixed  at  Bs.52,000  in  perpetuity,  and  his  other  el 
were  adjusted. 

Suppose  all  the  grants  just  enumerated  to  be  invalid  { 
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iaoonyemenoe  would  result ;  the  greatest  publicity  was  given  to 
them,  mauy  of  them  were  made  in  open  durbar;  they  were  made 
by  the  supreme  executive  authority,  and  the  priuciple  fieri  nan 
dAet  factum  vcdet  at  least  must  avail  in  their  behalf. 

As  regards  international  law,  its  doctrines  are  often  mere  matter 
of  moral  speculation,  which  it  is  an  abuse  of  terms  to  call  law. 
Any  treaty,  however,  which  according  to  the  usage  of  nations  is 
regarded  as  valid,  ought  to  be  so  regarded  by  Courts  of  Justice. 
He  referred  to  Grotius,  bk.  ii.  ch.  6,  ss.  3, 4,  and  6 ;  Phillimore's  In- 
ternational Law, vol.  i. pp.309, 310 ;  also  p.313,  s.266.   The  English 
nation,  Crown  and  Parliament,  having  stood  by  whilst  numerous 
cessions  were  made  after  the  mutiny,  it  is  too  late  now  to  question 
their  validity.    These  were  acts  of  state  done  by  the  sovereign 
power  with  regard  to  other  powers  invested  with  a  greater  or  less 
degree  of  independence,  and  now  to  deny  their  validity  would  be 
a  breach  of  faith,    fie  referred  to  Kenfa  Commentaries  [12th  ed.] 
ToL  L  p.  285 ;  Wheatan's  International  Law,  Part  iii.  c  2.    Ap- 
plying the  principles  there  stated,  suppose  Scindia  or  Nepavi  was 
arguing  for  the  validity  of  a  cession  to  him,  he  would  say  :  I  re- 
ceived it  from  the  Governor  General  in  Council  directly  authorized 
by  Her  Majesty ;  there  were  thirty  or  forty  cases  and  no  question  was 
raised;   the  treaty-making  power  of  the  Governor  General  in 
Cotmcil  has  been  recognised  by  Parliament,  under  which  the 
English  have  acquired  vast  territories,  and  the  Crown  itself  has 
ceded  territories  in  Europe  without  any  interference  by  Parlia- 
ment   As  to  the  state  of  things  in  the  United  States^  there  is 
a  wide  difference  between  a  country  with  a  written  constitution 
and  one  without    [Sib  Babnbs  Peacock  :— Is  not  21  &  22  Vict 
c.  106,  itself  a  written  constitution  ?]    No,  certainly  not ;  the  sove- 
reign power  of  the  Crown  over  India  does  not  depend  on  that  Act 
He  referred  to  the  Tanj(^e  Case  (1),  and  contended  that  an  act 
of  state  when  complete  must  be  recognised  as  valid  by  the  Courts 
of  the  country.    The  constitution  of  this  country  has  been  settled 
piecemeal  as  questions  have  from  time  to  time  arisen.    The  execu- 
tive government  Is  the  prerogative  of  the  King,  but  a  control  by  Par- 
liament is  recognised.    This  principle  applies  to  cessions  of  terri- 
tory as  well  as  to  every  act  which  the  Government  has  to  do.  Such 
(1)  7  Moore's  Ind.  Ap.  Ga.  529. 
Vol.  L  3  2  B 
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act  wh^n  once  done,  if  within  the  sphere  at  all  of  the  exe< 
goyernment,  most  be  deemed  valid  if  unqnestioned.  [Sib  Bj 
Peacock  : — Could  the  Governor  General  in  Conncil  with  cc 
of  the  Secretary  of  State  aliene  Bengal  and  all  its  revenues 
King  of  Belhi  7]  Yes,  subject  to  responsibility  for  so  doin| 
would  be  indecent  to  suppose  a  wanton  cession.  The  poi 
declare  a  disastrous  war  exists  and  is  recognised  by  law,  and 
worse  than  the  power  to  cede  territory.  The  power  to  cede  h( 
to  the  sovereign  power,  its  exercise  may  be  controlled  before 
and  the  onus  is  on  the  other  side  to  shew  that  the  power  hat 
curtailed.  [Sib  Babnes  Peacock  : — ^By  the  Indian  Eviden 
the  Court  must  take  judicial  notice  of  what  are  the  British 
tories  in  India.  Is  it  precluded  from  doing  so  by  a  proclan 
of  the  Governor  General  in  Council  ?  Lobd  Selbobne  : — ] 
Court  must  take  judicial  notice  of  the  existing  territories,  it 
take  judicial  notice  of  a  cession.  The  Lobd  Chancellob  : — 
has  been,  by  general  consent,  a  de  facto  cession,  the  quest 
whether  there  has  been  a  de  ure  cession.]  The  High  Coun 
*'  We  have  no  knowledge  of  the  reasons  which  induced  the  tr 
•of  Qangli  and  other  villages  to  the  state  of  Bhowwaggwr^  1 
is  certain  that  there  existed  no  such  necessity  as  is  recognis 
the  publicists."  If  necessity  is  the  test  of  a  d6  jwe  cessioi 
sovereign  must  be  the  sole  judge  of  the  necessity. 

Finally,  as  regards  the  alleged  indefeasibility  of  allegi 
according  to  the  law  of  England^  as  laid  down  in  Calvin's  Goi 
allegiance  to  the  sovereign  attaches  on  the  birth  of  the  su 
and  is  a  personal  relation,  not  dependent  upon  either  residei 
territory.  See  Hale's  Pleas  of  the  Crown,  vol.  i.  p.  68.  [ 
Selbobne: — ^Though  a  citizen  cannot  determine  his  own 
giance,  some  authority  in  the  State  perchance  may  do  so.] 
Crown,  under  certain  circumstances,  may  absolve  the  subject 
allegianoe  ;  there  is  no  warrant  for  the  notion  of  the  High 
that  allegiance  results  from  a  sort  of  matrimonial  contract  be 
sovereign  and  subjects  which  no  power  can  divorce. 


Mr.  Forsyth,  Q.C.,  for  the   Bespondents : — ^The  questic 
whether  a  British  subject,  having  prosecuted  his  suit  in  a  E 

(1)  Co.  Rep.  pt.  vii.  p.  1. 
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Court  in  British  teiritories,  established  by  regulations  which  are  J.  a 
themselyes  authorized  by  Act  of  Parliament^  can  be  stopped  in  1875-6 
his  snit  and  deprived  of  the  fruits  of  his  decree  by  an  act  of  DAKcmAB 
the  state,  which  I  admit  to  be  an  act  of  the  Grown,  The  CtoM)HAM 
distinction  as  regards  the  power  of  the  Grown  to  dismember  Dsobam 
the  empire  lies  between  the  power  of  the  Oown  in  certain  emer-  — 
geucies  to  cede  territories  (e,ff,  conquered  territories,  which  are 
subsequently  restored  to  an  enemy)  whioh  have  never  been  the 
subject  of  parliamentary  legislation,  and  the  power  to  deal  with 
territories  of  the  Grown'  which  have  been  the  subject  of  Acts  of 
Parliament,  and  to  the  inhabitants  of  which  Pariiament  has  given 
rights  not  conferrable  by  the  Grown.  Unless  this  distinction  is 
preserved,  the  prerogative  of  the  Grown  must  be  held  to  include 
the  power  of  repealing  Acts  of  Parliament.  Gangli  was  in  the 
position  of  being  part  of  a  territory,  to  the  inhabitants  of  which 
Parliament  had  given  certain  rights.  It  was  acquired  under  the 
Treaty  of  Assam  in  1802.  The  Regubiing  Ad  (13  Geo.  8,  c.  63, 
8.  36)  gave  power  to  the  Governor-General  in  Gouncil  to  pass 
regulations  in  Bengal^  and  in  1807,  47  Geo.  3,  c  68,  was  passed, 
which  applies  to  the  Presidency  of  Bombay.  Sect  1  oonfeired 
legislatiye  power  on  the  subordinate  Presidency.  See  the  first  three 
sections;  and  see  also  3  &  4  Will  4.  c.  85.  [Lord  Selbobnb  : — 
Assuming  the  power  of  the  Grown  to  cede  existed  before  that  Act^ 
is  there  anything  in  the  Act  to  interfere  with  it?  Sir  W.  Eareov/rt 
referred  to  sect  9  of  the  Begubivng  Act ;  Beneoden,  which  was 
afterwards  ceded«  being  in  pari  materia  with  Madras  and  Bombay.] 
See  Bombay  Begulation  of  1827,  Beg.  I.,  s.  6,  and  Beg.  II.,  s.  16, 
and  Appendix  E.  When  Parliament  has  settled  the  constitution 
and  government  of  a  territory  and  erected  Gourts  of  Justice  therein, 
the  prerogative  of  the  Grown  does  not  exist  to  take  away  rights 
80  conferred  and  give  the  territory  to  a  foreign  power.  [The 
Lord  Ghakcellob  : — ^If  Parliament  were  by  Act  this  year  to  set 
up  Gourts  in  Fyi,  you  say  that  such  Act  would  take  away  the 
power  of  cession  from  the  Grown  which  existed  previously.]  Yes, 
the  former  prerogative  of  the  Grown,  if  it  existed,  would  thereby 
be  limited.  [The  Lobd  Ghakobllob  :— Do  you  admit  that  where 
Parliament  has  not  interfered  the  Grown  would  have  power  to 
cede  ?]   I  admit  thus  far,  that  at  the  conclnsion  of  war  the  Grown 
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may  cede  territory,  to  ensure  peace,  if  it  has  never  been  the 
ject  of  parliamentary  legislation ;  but  otherwise  the  Crown  h 
such  power.  [The  Lord  Chancellor  : — Have  you  any  autl 
for  that  proposition?  As  I  read  Vattd,  as  cited  by  the  i 
below,  he  considers  that  the  Crown  has  that  power.]  Th( 
no  authority  in  any  English  text  writer  to  the  effect  iha 
Crown  has  an  unlimited  power  of  cession ;  the  other  side 
cited  none.  But  even  if  such  power  exists  a  strong  distinct 
obvious  between  territory  which  has  been  subject  to  parliame 
legislation  and  territory  which  has  not  been  and  is  not  so  sul 
and  the  alleged  right  of  the  Crown  to  cede  the  former  in^ 
the  right  of  the  Crown  to  interfere  with  Parliament  {Loul 
BORNE : — If  the  antecedent  power  of  the  Grown  is  admitte 
Act  of  Parliament  in  the  particular  instance  must  be  she 
liave  taken  it  away.]  As  regards  such  antecedent  anthorii 
roust  look  at  what  the  Crown  has  done,  and  it  is  contended 
it  has  no  power  to  cede  territory  in  time  of  peace.  [The 
Chancellor  : — Surely  there  is  plenum  dominium  unless  you 
u  limitation.  Lord  Selborne  : — If  the  Crown  may  accep 
duties  of  sovereignty,  as  in  the  case  of  Fiji,  it  lies  on  you  to 
that  it  may  not  give  them  up.  The  Lobd  Chancellor  :— 
you  any  authority  of  any  institutional  writer  commandin 
spect  that  the  Crown  has  not  that  power  ?]  See  Wheaion 
ternational  Law  [Dana's  8th  ed.],  sect.  541,  part  4,  chc 
"Dismemberment  of  States  by  Treaty;"  a  passage  which 
with  a  power  of  ceding  territory  by  a  treaty  of  peace  followin 
close  of  a  war,  and  which  will  therefore  apply  a  fortiori  as  1 
power  in  time  of  profound  peace,  when  there  is  no  war.  11 
the  effect  that  the  treaty -making  power  in  respect  of  dismei 
inent  is,  under  most  free  governments,  limited  either  by  es 
prohibition  or  necessary  implication  from  the  nature  of  the 
stitution.  Under  the  constitution  of  the  old  French  mona 
the  States-General  declared  that  Francis  I.  had  no  such  p 
but  Louis  XIV.  asserted  that  power  after  the  disuse  of  the  Si 
General,  and  ceded  territory  as  the  price  of  peace.  This  j 
was  also  limited  by  the  French  constitution  established 
1789.  The  next  section  states:  "In  Oreai  Britain  thetr 
making  power  as  a  branch  of  the  regal  prerogative  has  in  tl 
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no  limits,  bnt  it  is  practically  limited  by  the  general  controlling  J.  C. 
anthority  of  Parliament^  whose  approbation  is  necessary  to  carry  1875-  6 
into  effect  a  treaty  by  which  the  existing  territorial  arrangements  Damodhar 
of  the  empire  are  altered."  [The  Lobd  Chancellok  :— That 
opinion  seems  to  be  rather  against  yoa ;  when  the  co-operation  of 
Parliament  is  required,  no  doubt  its  assent  is  necessary.]  See 
also  Puffendorf,  book  viiL  c  5,  s.  9  :  "  The  Power  of  Sovereign 
over  the  Estates  of  his  Subjects;"  who  denies  the  authority  of 
a  prince  to  transfer  his  kingdom  or  his  subjects,  and  says,  that 
the  consent  of  tho  people  is  necessary.  In  respect  of  a  partial 
alienation  of  territory,  the  consent  both  of  the  inhabitants  of  the 
parts  retained  and  of  the  portion  alienated,  is  equally  required. 
And  when  Savoy  and  Nice  were  ceded  by  the  King  of  Sardinia  to 
the  Emperor  of  the  French  at  the  close  of  the  Austro-Italian  war, 
there  was  what  was  called  a  plebisciU^  and  the  people  were  osten- 
sibly asked  to  consent  to  the  cession.  [Lobd  Selbobne  : — ^Then, 
whatever  Parliament  might  say,  the  inhabitants  of  Bhovmuggur 
must  also  be  consulted.  The  Lobd  Chakobllob  : — The  gist  of 
the  authorities  is,  that  if  the  inhabitants  of  the  territory  cut  adrift 
are  physically  strong  enough,  they  are  morally  justified  under  such 
circumstances  in  asserting  their  independence.]  Though  an 
absolute  prince  may  cede,  a  constitutional  monarch  cannot  of  his 
own  will  withdraw  his  government  and  protection.  Bichard  JL, 
for  instance,  in  order  to  get  rid  of  the  Duke  of  Lancaster,  ceded  to 
him  the  duchy  of  ChUenne,  but  the  people  took  up  arms,  and 
Bichard  revoked  the  grant:  see  Bapins  History  of  England, 
ToL  i.  book  X.  p.  466  [Lobd  Selbobne  : — That  also  is  very  much 
against  you,  for  all  those  French  possessions  have  long  ago  been 
ceded  without  Act  of  Parliament.]  See  also  Chrotius,  book  iL  c.  6, 
8s.  7,  8,  9,  De  acquieiiiane  derivativd  ;  PhUlimore's  International 
Law,  c  14,  pars.  262,  263 ;  Vaitel,  book  i.  c.  21,  sec.  262.  If  it  is 
held  that  the  Crown  has  by  its  prerogative  plenary  authority  to 
cede,  then  it  might  cede  Dover  or  the  Isle  of  Wight  at  once. 
[The  Lobd  Chakcellob  : — ^Not  if,  in  the  case  of  the  United  Eing^ 
dom,  the  plenum  dominium  is  in  Grown  and  Parliament  together. 
A  Crown  colony  is  distinguishable.]  And  a  Crown  colony  where 
Parliament  has  interfered  is  distinguishable  from  a  Crown  colony 
where  it  has  not  interfered.    The  Crown  can  introduce  whatever 
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form  of  gOYemment  it  pleasea;  if  parliamentary  govemme 
introduced  the  regal  prerogative  to  cede  is  tjpso  fofito  limited 
except  in  the  case  of  B&MooUfn^  has  neyer  been  exercised. 

When  we  made  peace  with  America  after  the  War  of  Indi 
dence  in  1783,  the  action  of  Parliament  was  distinct  [The  ] 
Chanoellob  : — ^That  was  not  a  case  of  cession  at  all]  The  ^ 
used  in  the  treaty  amount  tp  cession .  [The  Lord  Changello 
The  Crown  recognised  a  successful  revolt  of  its  own  subjects^  \ 
Parliament  had  treated  as  rebels.]  See  Parliamentary  Hii 
vol.  xxiii.  col.  354.  22  Geo.  3,  c.  46,  authorized  the  Crown  to 
with  the  view  4o  cession;  and  Mr.  WaUaoe,  Lord  Boekingi 
Attomey-6eneraI|  said  that  he  knew  of  no  prerogative  y 
authorized  the  King  to  part^with  his  sovereignty.  Lloyd  Ke 
however,  maintained  the  contrary.  Then,  again,  the  cessi 
Nova  Scotia  and  a  small  portion  of  Canada  was  made  in  ih 
peace ;  and  the  question  came  before  the  House  of  Commc 
1783.  He  referred  to  the  speeches  of  Mr.  Wallace  and  of  Sir  j 
Ferffuson  in  Parliamentary  History  of  that  year  (col.  517, 518). 
W.  Harcourt: — The  treaty  of  1783  included  a  number  ol 
sions,  and  the  House  of  Commons  censured  them.]  Then 
also  a  debate  in  the  House  of  Lords  (see  Pari.  Hist  voL 
p«  430),  and  the  speeches  of  Lord  Loughborough  and  Lord 
litle  were  referred  to.  The  latter  nobleman  referred  tc 
difficulty  which  arose  in  the  impeachment  of  Lord  Claire 
namely,  that  of  proving  that  Dunkirk  had  ever  become  am 
to  the  Crown ;  and  if  that  Iiad  been  proved  I  say  the  C 
could  not  have  parted  with  it  without  the  assent  of  Parliai 
[The  Lord  Changellob  : — The  expressions  there  used,  pc 
in  the  heat  of  party  warfare,  do  not  shew  that  the  power 
not  exist.  If  the  Grovemment  were  to  cede  OibraUar  no 
should  hear  similar  expressions.]  No  instance  has  beei 
duced  on  the  other  side  of  a  cession  by  the  Crown,  except  of  a 
sitions  made  during  the  course  of  a  war;  none  whatever  o 
territory  which  had  ever  been  the  subject  of  padiamentary  le 
tion.  As  regards  Florida  and  Minorca,  no  Act  of  Parlia 
applied  to  them.  [Sib  James  W.  Colvile  :— An  Act  appli 
Newfou/ndlandf  and  yet  St.  Pierre  and  MiqueHon  were  given  i 
the  treaties  of  1763  and  1783.]    I  do  not  find  any  Act.    [SU 
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Q^C. : — 15  Greo.  3«  c  31 ,  and  a  later  Act).  Those  were  subsequent 
to  the  cession.  All  the  cessions  from  1667  to  1783  were  of  con- 
quered territories  unaffected  by  Act  of  Parliament 

Now  as  regards  cessions  by  the  Grown  in  time  of  peace.  Sir  W» 
Earwtfri  has  cited  four  cases  and  Mr.  Stephen,  six.  The  only 
case,  however,  which  resembles  this  is  the  case  of  Bencoolen,  which 
18  a  case  against  the  Bespondent.  But  the  Act  which  recognised 
it  as  a  Presidency  did  no  more ;  no  institutions  were  established 
therein.  Next  in  order  is  the  cession  of  the  Bay  Islands  to  Hon- 
dwras  in  1859 ;  but  no  legislative  Act  had  ever  referred  to  them. 
As  regards  the  Odd  Coast,  no  Act  of  Parliament  ever  gave  it  a 
form  of  government.  [The  Lord  Chakcellob  referred  to  6  &  7 
Vict  c.  13,  and  to  the  cession  made  in  1867.  If  that  cession  was 
valid  it  is  a  case  exactly  in  point.]  Then  comes  the  question  re- 
lating to  the  Orange  Biver  territory.  The  43rd  volume  of  Par- 
liamentary Documents  supplied  to  the  House  of  Commons  contains 
a  history  of  it. 

As  to  Dunkirk,  it  is  very  doubtful  if  it  was  ever  f  ally  annexed 
to  the  Britiah  Crown ;  see  State  Trials,  vol.  vi.  pp.  338-9,  the  im- 
peachment of  Lord  Clarendon,  where  the  objection  was  taken  that 
Dunkirk  had  never  been  annexed  by  Act  of  Parliament.  Tangier 
was  part  of  Charles  XL's  dowry ;  it  was  given  up,  and  Parliament 
never  had  anything  to  do  with  it  The  cession  to  the  Nether- 
lands of  the  island  of  Banca  was,  in  1814,  at  the  close  of  the  war ; 
it  was  a  conquered  place,  and  not  to  be  found  in  the  statute 
book.  He  referred  to  the  recital  of  the  treaty  in  State  Papers, 
1814-15,  p.  370.  He  also  distinguished  the  case  of  Quadaloufe  as 
a  conquered  island,  ceded  to  Sweden  as  part  of  a  war  arrangement 
in  order  to  induce  her  to  join  the  coalition.  He  referred  to  the 
speech  of  Lord  Palmerstcn  in  1863,  relative  to  the  cession  of  the 
protectorate  over  the  Ionian  Islands.  [The  Lord  CHAKCEiiLOB : — 
Lord  Palmerstm,  who  had  great  knowledge  on  these  matters, 
stated  broadly  his  opinion  to  the  House  of  Commons  that  the 
Grqjro  could  cede  any  territory  of  which  it  was  the  possessor. 
Have  you  any  instance  of  an  application  to  Parliament  to  authorize 
a  cession  ?]  In  the  case  of  conquered  territory  at  the  end  of  a 
war  it  would  not  be  necessary;  and  I  am  not  aware  of  any  cession 
of  territory  ever  subjected  to  British  legislation.    [The  Lobd 


J.C. 

1875-6 


Dahodhab. 

GOBDHAV 
V. 

Dbobak 
Kanji. 


368 


HOUSE  OF  LORDS 


J.  C. 

1875-C 
Damodhab 

GORDBAH 
V. 

Dbobah 
Kanjf. 


Chancellob  : — Bencoolen  and  the  Cape  Coad.]  The  case  oi 
eoolen  no  doubt  is  an*exception.  [Sir  W.  HarcouH : — Undi 
treaty  of  1783,  a  large  part  of  Canada  was  ceded  which  had 
legislated  for  by  14  Geo.  3,  c.  83.  Sib  Barnes  Feaco 
What  do  you  say  about  boundary  treaties  ?]  They  involve 
tions  of  geographical  difficulty,  and  a  line  is  drawn  by  the 
of  commissioners.  [Sib  Babnes  Peacoce  :— But  accordi 
your  argument  the  consent  of  Parliament  and  of  the  inhal: 
would  be  required  in  order  to  draw  the  line.]  If  the  Cro¥ 
cede  territory  what  becomes  of  the  allegiance  of  the  inhal 
of  that  territory  ?  He  referred  to  Doe  d.  Thotnas  v.  Adar 
The  question  there  was  whether  the  child  of  one  bom  afti 
Declaration  of  Independence  was  an  alien  or  not :  Bee  oh 
tions  of  Abbott,  CJ.  [Sib  Montague  E.  Smith:— The 
question  would  have  arisen  if  the  power  had  been  exerclE 
Parliament.]  Yes,  but  Parliament  and  the  Crown  togetht 
absolve  from  allegiance,  the  Grown  singly  can  do  nothing 
kind.  [The  Lobd  Chancellob  : — If  the  Crown  can  cede, 
end  the  allegiance.']  Then  it  was  argued  on  the  other  & 
effect  fieri  non  debet  factum  valet,  because  the  Crown  repi 
England ;  but  that  involves  a  question  of  fact,  does  the 
represent  England?  The  Crown  certainly  has  no  greate 
rogative  in  India  than  in  England.  The  cession  in  this  ca 
made  by  the  Secretary  of  State  under  21  &  22  Vict,  c  I 
Governor  General  in  Council,  independent  of  the  Crown, 
cising  as  was  thought  the  powers  of  the  old  East  India  Co 
which  were  formerly  possessed  by  the  Board  of  Directors  ai 
Governor  General  in  Council.  And  even  if  the  Crown  cot 
cede  jure  eoronee,  there  is  the  further  question  whether  the 
taryof  State  for  India,  or  the  Government  o{  India,  either  j 
or  separately,  could  make  this  cession  under  any  authority  gi 
Act  of  Parliament  to  the  East  India  Company,  the  Court  of  Dir 
the  Board  of  Control,  or  the  Governor  General  in  CounciL 
ferred  to  18  Geo.  3,  c.  68,  s.  9,  and  33  Geo.  3,  c.  52,  m.  4 
and  43 ;  also  to  Act  VI.  of  1859,  s.  2.  By  a  series  of  Aets 
7  Geo.  3,  c.  57,  Indian  territory  was  vested  in  the  Companj? 
to  3  &  4  Will.  4,  c.  85,  which  continued  the  possession  in  it 

(1)  2  B.  &  C.  779. 
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Crown  oonld  not  bj  its  executive  powers  give  awaj  such  territory,       j.  c. 
which  by  Act  of  Parliament  was  vested  in  the  Company.    Although      1875-6 
many  cessions  took  place  whilst  by  Act  of  Parliament  territory    dau^bab 
was  vested  in  the  Company ;  they  were  nevertheless  all  uUra  vires 
and  invalid.    The  Company  ruled  during  a  state  of  things  which 
was  one  more  or  less  of  constant  warfare.    There  are  two  regula- 
tions which  shew  that  the  Company  invoked  the  legislative  rather 
than   the  executive  power  in  order  to  cede  territory:  Bengal 
Reg.  XXII.  of  1812,  and  Reg.  VII.   of  1816;  and  the  mere 
eession  of  territory  did  not  exempt  the  ceded  territory  from  the 
jorisdiction  of  the  Company's  Courts.    See  also  Bengal  Beg.  YII. 
of  1822.    He  then  examined  several  of  the  Indian  cases  cited  by 
Mr.  Stephen  to  shew  that  they  were  either  vUra  vires,  or  of  cession 
made  in  time  of  war.    None  of  those  prior  to  1858  profess  to 
haye  been  cessions  by  the  Grown  at  all. 

Mr.  /•  D.  BeU  on  the  same  side : — ^The  treaties,  before  the  Act 
of  1858  having  now  been  fully  examined,  it  remains  to  argue 
on  the  foundation  of  the  peculiar  position  of  India  since  it  was 
placed  under  the  direct  government  of  the  Crown  through  a 
Secretary  of  State.  He  referred  to  21  &  22  Vict.  c.  106,  s.  1 ;  to 
24  &  25  Yict  c.  164,  which  gave  power  to  Her  JMajesty  by  letters 
patent  to  establish  Courts  of  Justice,  and  to  transfer  territories 
from  one  jurisdiction  to  another.  The  High  Courts  were  created 
by  Her  Majesty,  and  the  charter  of  1862,  cl«  15,  gave  a  power 
of  appeal  from  all  Courts  in  the  country.  In  1865  a  new  Act, 
27  &  28  Yict.  c.  15,  s.  3,  was  passed,  and  fresh  letters  patent  issued, 
and  the  power  to  transfer  territories  from  one  jurisdiction  to 
another  was  withdrawn  from  the  Crown  and  given  to  the  (rover- 
nor-GreneraL  When  an  Act  of  Parliament  has  given  Her  Majesty 
power  to  legislate,  and  she  has  placed  a  particular  district  under 
charter  Courts,  she  has  no  power  by  an  executive  act  to  transfer 
the  same  to  another  jurisdiction  within  India,  and  still  less  to  a 
foreign  jurisdiction  without :  see  Campbell  v.  HaU  (1) ;  Dae  d. 
Thomas  v.  Adand  (2).  The  cession  withdraws  from  the  inhabit- 
ants of  the  territory  the  protection  they  had  previously  enjoyed. 

If  the  Queen  has  power  independently  of  Parliament  to  alienate 


(1)  awp.  209 ;  20  State  Tr.  289. 


(2)  2.B.  &  C.  779. 
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J.  c.       tepitorieSy  the  question  raided  under  the  Indian  JSvidenee 

mS'O      1872^  is  out  of  place,  otherwise  this  judgment  holds  that  a  n 

Damg^ab    cation  published  in  the  Gazette  does  not  debar  the  Courts 

GoimBAN     inquiring  into  the  Talidity  of  the  cession.    [The  Lobd  C 

BmoRAVL     CELLOB : — Is  the  Evidence  Act  of  any  materiality  except  to  sfa 

de facto  cession?]    He  referred  also  to  29  &  30  Vict  c  115. 

Sir  W.  7.  Earoourt,  Q.C.,  in  reply : — 

With  regard  to  the  power  of  the  British  sovereign,  as  comj 
with  that  of  the  supreme  executive  government  of  the  C 
Siaies,  see  Story's  Constitutional  Law  of  the  United  StateSf  h 
c.  37,  §  1503 ;  also  a  paper  by  Alexander  Hamilton  [a.d.  178^ 
the  cession  of  1783,  No.  69  of  the  Federalist^  "  Oomparisoi 
tween  the  President  and  the  Kings  of  Oreat  Britain  on  th 
hand,  and  the  Grovemor  of  New  York  on  the  other."  Upo 
question  whether  there  has  been  a  de  facto  cession,  he  referred  1 
notification  of  the  fom&ay  government^  which  evidenced  a  hai 
over  of  the  territory. to  a  political  agent,  which  was  equivak 
a  cession.  It  is  agreed  that  without  a  cession  of  territor 
Grown  has  no  power  to  transfer  the  inhabitants  thereof  froi 
jurisdiction  to.  another.  But  so  far  from  the  power  of  the  C 
to  cede  being  limited  to  the  occasion  of  necessity  on  the  cond 
of  war,  victory  has  often  been  accompanied  by  cession ;  for  i 
pl^  at  the  peace  of  1763,  and  by  the  treaty  of  1814.  It  i 
there  are  certain  treaties  to  which  the  consent  of  Parliam 
necessary,  namely,  tiiose  treaties  in  which  an  express  stipu 
is  inserted  that  they  shall  not  take  effect  until  approved  b} 
liament  Those  have  been  principally  treaties  relating  to  i 
loans  during  war.  There  was  a  loan  to  Austria  in  171 
Portugal  in  1809,  the  Dutch  loan  in  1815,  and  other  lofl 
1823,  1831,  and  1832.  Then  comes  another  class  of  treatic 
Channel  fisheriesi  1839 ;  extradition  treaty  with  France  in 
the  Sardinian  loan,  1855 ;  the  loan  to  Turkey  in  1855 ;  the 
foundland  fishery,  1857  ;  the  Greek  loan  in  1864,  and  the  : 
bian  works  loan  in  1868.  Treaties  of  commerce  are  laid 
Parliament  before  they  are  ratified,  one  with  France  in 
with  Ohina  in  1869,  with  the  United  States  in  1871,  and 
with  France  in  1872.     Therefore  there  is  a  parliamentar 
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sent  to  a  special  class  of  treaties,  which  is  not  found  in  the  oaae  of       J.  C. 
cesaions.   As  to  the  treaty  of  1788,  made  in  pnrsoance  of  an  Act  of     1875-6 
Parliament  passed  in  1782,  which  authorized  the  recognition  of  dajiodhab 
the  independence  of  Amerieaf  negotiations  having  been  forbidden    ^^^^'^^^ 
by  a  previous  Act ;  the  effect  of  it  was  not  to  cede  territory,  but     Bbobam 

to  declare  them  an  independent  people,  who  had  been  declared       ' 

rebels  by  parliamentary  enactment.  After  the  negotiations  of 
1783  were  laid  before  Parliament,  the  coalition  moved  resolutions 
in  the  House  of  Commons,  in  order  to  turn  out  the  SheUmme 
ministry ;  the  fourth  of  those  resolutions  was  in  condemnation  of 
certain  cessions  made  by  the  Grown,  which  nevertheless  remained 
valid.  It  is  admitted  on  the  other  side  that  the  Indian  cessions 
enumerated  by  Mr.  Stephen  were  all  made,  but  their  validity  is 
denied ;  in  other  words,  all  our  relations  to  the  IndiaA  chiefs  and 
their  territories  are  shaken  by  that  argument  Beneoden  was  just 
as  much  legislated  for  by  Parliament  as  the  Presidency  of  Bombay 
itself;  yet  it  was  ceded.  The  sound  principle  is,  that  so  long  as 
the  territory  remains  British  territory,  the  Grown  cannot  alter  its 
internal  arrangements  and  jurisdiction  without  the  consent  of 
Parliament;  but  the  power  of  cession  is  paramount,  and  inde- 
pendent of  parliamentary  consent.  [Sib  Babnes  Peacock  referred 
to  21  &  22  Vict,  c  106.  Has  the  Grown  power  to  give  up  its 
preragatives  over  territories  like  the  present,  which  are  included 
mider  that  Act  ?]  That  Act  is  not  the  origin  of  the  Grown's  title. 
It  abolished  the  trust  of  the  Gompany,  and  revived  the  original 
title  of  the  Grown  in  full,  which  is  paramount  to  the  Act.  [Sib 
Barnes  Peacook  : — If  Ooffo  is  foreign  territory,  and  the  jurisdic- 
tion of  the  Indian  Gourts  has  ceased,  has  not  the  jurisdiction  of  the 
Queen  in  appeal  also  ceased  ?  And  if  we  reverse  the  High  Court's 
judgment,  are  we  to  affirm  that  of  the  ZSlah  Oourt,  which  re- 
Tersed  that  of  the  Moonsiff,  and  which  was  passed  before  the  ces- 
sion ?]  The  case  would,  if  the  cession  is  upheld,  stand  as  it  stood 
on  the  18th  of  January,  1866,  and  every  subsequent  proceeding 
would  be  set  aside. 

Theib  LoBDSHiFS  reserved  their  judgment,  and  subsequently 
intimated  that  it  appeared  to  them  that  some  uncertainty  or 
obscurity  existed  as  to  the  nature  of  the  transfer  or  cession  of  the 
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J,  c.  town  of  Ehownuggur  and  the  villages  of  Dhundooka  and 
ig75-c  the  Thakoor  of  Bhownuggur,  Further,  it  appeared  to  thei 
Damothab  ships  that,  assuming  the  point  of  constitutional  law  to  be  detc 
in  opposition  to  the  opinion  of  the  High  Court  of  BowH 
application  of  this  principle  to  the  facts  of  the  case  rema 
be  considered,  possibly  with  this  result,  that  it  was  not  she^ 
the  cession  of  territory  to  the  Thakoor  was  a  cession  in  fu 
reignty  by  the  Government  of  India  to  a  native  ruler.  Ai 
Lordships  further  intimated  that  on  this  point  they  were  p 
to  hear  a  further  argument  at  the  Bar. 

Accordingly,  on  the  16th  of  February,  1876,  the  case  < 
be  re-argued  in  reference  to  the  facts  of  the  particular  ce 
dispute  in  this  case. 

Sir  W.  F.  Hareourt,  Q.C.,  and  Fiizjames  Stephen,  Q.C., 
Appellant. 

Forsyihf  Q-C.,  and  J?e2Z,  for  the  Bespondent. 


iSTt)  On  the  28th  of  March  the  judgment  of  their  Lordsli 

afa^28.    delivered  by 

LoBD  Selbornk  : — 

In  this  suit,  which  was  instituted  in  the  British  Court 
for  the  recovery  or  redemption  of  certain  land  situate  in  the 
of  Oanffliy  on  the  footing  of  mortgage,  a  decree  for  the '. 
(whose  representatives  are  the  Respondents  here)  was  mad( 
Moonsiff  of  OoffOf  but  was  reversed  on  appeal  by  the  A 
Judge  of  Ahmedabad.  On  a  special  appeal  by  the  Plaintil 
High  Court  of  Bombay,  the  case  was  remanded  to  the  i 
Ahmedabad  for  re-trial. 

So  far  there  was  no  question  of  the  jurisdiction  of  these  c 
Courts  over  the  land  in  controversy,  as  territorially  8ituat< 
their  proper  limits,  and  over  the  parties  to  the  suit  as  ; 
within  the  same  limits.  But,  in  1866,-  after  the  remand 
High  Court,  the  jurisdiction  of  all  these  Courts  is  alleged 
Appellant  to  have  ceased  by  reason  of  the  cession  by  the 
Government  of  certain  territory,  within  which  Oangli 
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cludedy  to  a  native  potentate,  the  Thakoor  of  Bhaumupffur.  A 
Dotiflcation  that  the  territory  so  alleged  to  have  been  ceded  was 
remoyedy  from  and  after  the  Ist  of  Febmary  in  that  year,  from 
the  jurisdiction  of  the  Kevenue,  Civil,  and  Criminal  Courts  of  the 
Bombay  Presidency,  appeared  in  the  Bombay  Oovemment  OazeUe 
of  the  29th  of  January,  1866.  The  District  Judge  of  Ahmedahad 
proceeded,  nevertheless,  to  rehear  the  appeal,  and,  on  such  re- 
hearing, he  restored  the  original  judgment  of  the  Moonsiff  of 
Gogo  in  favour  of  the  Plaintiff.  Thereupon  the  Defendant 
brought  another  special  appeal  to  the  High  Court  of  Bombay,  al- 
leging the  notification  in  the  Gazette  of  the  29th  of  January,  1866, 
as  proof  that  the  re-hearing  had  been  coram  non  judiee;  but  the 
High  Court,  on  the  2nd  of  December,  1870,  rejected  this  special 
appeal,  holding  that  notification  to  be  insu£Scient  to  shew  that  the 
jurisdiction  of  the  Court  of  Ahmedabad  had  ceased  before  the  re- 
hearing. On  a  petition,  howeyer,  by  the  Defendant  for  a  review 
of  that  order,  accompanied  by  some  further  documentary  evidence, 
the  High  Court  appears  to  have  considered  that  a  transfer  of 
lauds  from  British  territory  to  the  jurisdiction  of  a  native  prince, 
by  the  authority  of  the  Secretary  of  State  for  India,  might  have 
been  authorized  by  the  statute  21  &  22  Vict  c.  106,  s.  3  ;  and  a 
review  of  the  order  of  the  2nd  of  December,  1870,  was  therefore 
directed.  On  the  review,  the  Judges  of  the  High  Court  held  that 
it  was  beyond  the  power  of  the  British  Crown,  without  the  con- 
currence of  the  Imperial  Parliament,  to  make  any  cession  of 
territory  within  the  jurisdiction  of  any  of  the  British  Courts  in 
India,  in  time  of  peace,  to  a  foreign  power ;  and  on  that  ground 
they  made  the  order  of  the  24th  of  March,  1873,  now  under 
appeal,  confirming  their  former  order  of  the  2nd  of  December, 
1870.  The  question,  whether  the  law  thus  laid  down  by  the  High 
Court  of  Bombay  is  correct,  was  fully  and  ably  argued  at  this  Bar 
in  July  last ;  and  their  Lordships  would  have  been  prepared  to 
expreas  the  opinion,  which  they  might  have  formed  upon  it,  if,  in 
the  result  of  the  case,  it  had  become  necessary  to  do  so.  But 
having  arrived  at  the  conclusion  that  the  present  appeal  ought  to 
fail  without  reference  to  that  question,  they  think  it  sufficient  to 
state  that  they  entertain  such  grave  doubts  (to  say  no  more)  of 
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the  Soundness  of  the  general  and  abstract  doctrine  laid  d 
the  High  Court  of  Bombay,  as  to  be  unable  to  advise  Her  1 
to  reirt  her  decision  on  that  ground. 

Before,  however,  the  judgment,  rejecting  the  special  ap 
the  High  Court  of  Bombay  can  be  reversed,  their  Lordshi] 
be  satisfied  that  there  was,  in  this  case,  an  actual  cession  c 
tory,  which  had  the  effect,  before  the  rehearing  by  the  '. 
Judge  of  Ahmedabad,  of  depriving  Qangli  of  the  chan 
British  territory,  and  its  inhabitants  of  the  status  and  ri 
British  subjects.  That  question,  considered  as  one  of  fSeid 
particular  case,  apart  from  the  general  constitutional  ques 
to  the  power  of  the  Crown  to  make  a  cession  in  any  case,  c 
appear  to  have  been  so  fully  considered  by  the  High  ( 
Bombay  as  their  Lordships  think  it  deserved  to  be.  It  1 
(on  the  16th  of  February  last)  been  the  subject  of  a  i 
argument  at  this  Bar. 

The  facts  material  to  the  determination  of  this  questi 
be  thus  stated. 

There  are  in  the  province  of  KaUytuar  one  or  more  ta 
large  extent  and  value  belonging  to  the  Thakoor  of  Bhow 
which  (whether  that  province  ought,  or  ought  not,  to  be  r 
as  a  part  of  Her  Majesty's  dominions)  have  never  been  1 
under  the  ordinary  administration  of  the  British  Govemi 
India.  The  Thakoor  is  also  the  proprietor  of  other  large 
(the  town  and  port  of  Bhowwuggwr^  and  many  other  villa] 
places,  including  Qangli),  forming  part  of  the  districts  of 
dooha  and  Qogo,  &c,  which,  having  previously  been  part  ol 
tror,  were  ceded  by  the  Peishwa  to  the  British  Govemi 
1802,  by  the  treaty  of  Bassein.  The  territory  so  ceded  v 
till  1815,  under  native  administration;  but  in  that  yeai 
brought  under  the  ordinary  jurisdiction  of  the  British  C( 
iSne  Bombay  Presidency,  and  so  remained  until  those  proc 
in  1866  the  effect  of  which  is  now  in  question.  As  t< 
latter  estates,  the  Thakoor,  and  all  his  dependents  i 
thereon,  were  (beyond  controversy)  subject  to  British  I 
jurisdiction. 

Before  1802  the  whole  provinoe  of  KaUywar  was  < 
between  the  Peishwa  and  the  Guikowar,  who  claimed 
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fiOYereign  rights,  chiefly  oonsistmg  of  the  exaction  of  tribute.    A       j;  o. 
small  niimber  of  estates  in  the  proyince  were  held  rentrfree ;  but        isre 
far  the  greater  part  of  the  chieftains  paid  tribute  of  the  same  cha-    da^^dbab 
racter  (so  fSar  as  their  Lordships  can  judge)  as  the  land*reyentle 
which  is  paid  to  the  Government  in  BritUh  India;  and  Mr. 
Aikhiaan,  in  a  work  of  authority,  referred  to  on  both  sides  at  the 
Bar  (Treaties,  vcl.  tL  p^  366),  states  that  the  sovereignty  of  the 
country  was  understood  by  the  chiefs  to  reside  in  the  power  to 
which  this  tribute  was  paid.'   The  rest  of  the  rights  of  the  Peishwa 
in  those  parts  of  KaUywar  which  had  not  been  transferred  to  the 
British  Government  by  the  treaty  of  Baasein  were  ceded  to  Qreat 
BrUain  in  1817. 

With  respect  to  the  Guikowar  (leaving  out  of  consideration  one 
or  more  talooks,  of  which  that  prince  is  at  the  present  day  the 
direct  proprietor),  it  appears  that  in  1807  a  settlement  was  made 
between  the  Guikowar  and  the  chiefs  [tributary  to  him,  through 
the  intervention,  and  under  the  guarantee,  of  [the  British  Govern- 
ment; engagements  being  then  taken  for  the  payment  of  a  fixed 
revenue  by  those  chieiis  whose  estates  were  not  held  rent  free. 
The  amount  of  tribute  then  fixed  for  the  KcfUywar  e^tes  of  the 
Thakoor  of  Bhowwaggwr  was  Bs.74,000 ;  and  as  it  was  thought 
expedient  to  consolidate  the  whole  of  the  daims  over  all  the 
Thakoor's  estates,  an  agreement  was  made,  with  his  consent,  for 
the  transfer  of  the  revenue  payable  by  him  |to  the  Guikowar  for 
hJ8  Kattynoar  estates  to  the  British  Government,  as  part  of  the 
consideration  for  certain  arrangements  which  were  at  the  same 
time  made  for  the  support  of  a  contingent  force.  In  1820,  by  a 
further  agreement,  the  Guikowar  engaged  to  send  no  troops  into 
KaUyioar,  and  to  Qiake  no  demands  upon  the  province,  except 
through  the  British  Government.  Binoe  that  date  the  supremcl 
authority  in  Kaitywar  (as  far  as  it  had  been  previously  vested  in 
the  Peishwa  or  in  the  Guikowar),  has  been  exercised  solely  by 
the  British  Government.  The  tribute  payable  by  the  different 
chiefs  has  been  collected  by  the  British  authoritxes,  the  Guikowar 
receiving  from  them  the  share  of  it  to  which  he  is  entitled  accord- 
ing to  the  existing  agreements.  The  tribute  payable  in  1871  by 
the  Thakoor  of  BhownuffffW  (in  respect  of  the  aggregate  of  hii 
KaUytoar  estates  and  of  the  estates  included  in  the  alleged  cession 
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of  1866)  18  stated  in  the  KaOytoar  Local  Calendar  and  Dii 
of  that  year  (a  book  referred  to  during  the  last  argument  a 
taining  correct  information  on  public  matters  relating 
province)  as  amounting  in  the  whole  to  B8.154,917  per  anu 
which  B8.128,060  were  collected  in  right  of,  and  retained  I 
British  Government ;  B8.3999  were  collected  in  right  of,  an 
over  to,  the  Guikowar ;  and  the  sum  of  Bs.22,858  was  a  oust 
sub-tribute,  paid,  under  the  name  of  '^  zortullubee  "  to  the  ] 
of  Joanoffhur,  one  of  the  chieflB  of  the  province,  who  a 
formerly  to  have  established  some  kind  of  superiority  o^ 
rest. 

Their  Lordships  have  now  to  refer  to  the  judicial  adminis 
of  Kattywar.  Down  to  1831  this  appears  to  have  been  left,  ? 
any  regular  ^control,  in  the  hands  of  the  chiefsu  But  in  tha 
(a  Political  Agency  having  been  established  at  BajcoU  ii 
the  British  Government  constituted  a  Criminal  Court  of  < 
in  Kathfwar,  under  the  presidency  of  the  Political  Agen 
three  or  four  chiefs  as  assessors,  for  the  trial  of  capital  crimei 
estates  of  chiefs  who  were  too  weak  to  punish  such  offene 
of  crimes  committed  by  petty  chiefs  upon  one  another,  oi 
wise  thai!  in  the  exercise  of  their  recognised  authority  ovc 
own  dependents.  Until  1853  every  sentence  passed  by  this 
was  submitted  to  the  Bombay  Grovemment  for  their  ap 
{Aitchison,  vol.  vi.  p.  367.)  In  1862  the  whole  of  this  a( 
tration  was  reorganized.  The  province  was  then  divided  ii 
districts  (the  eastern  district  including  all  the  talooks  bel 
to  the  Thakoor  of  BJiaumugffur),  in  each  of  which  were 
officers  called  Political  Assistants,  with  other  British  mag 
under  them,  all  under  the  control  of  the  Political  Agent 
entire  number  of  KcUtytoar  states  under  separate  chiefis  (lai 
small)  is  188,  of  whom  96  pay  tribute  to  or  in  right  of  the 
Government  only,  70  to  or  in  right  of  the  Guikowar  only 
(of  whom  the  Thakoor  of  Bhotunuffffur  is  one)  to  or  in  r 
both  Governments  (Kattywar  Directory,  pp.  54-56).  Thesi 
were,  by  the  arrangements  made  in  1862,  distributed  int€ 
different  classes.  To  the  first  class  (consisting  of  four  or 
whom  the  Thakoor  of  Bhownuggur  is  one,)  unlimited  crimii 
civil  jurisdiction,  with  the  exception  of  criminal  jurisdic 
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certain  cases  over  **  British  subjects  "  (howeyer  that  expression  J.  C. 
onght  to  be  interpreted)  was  allowed.  The  jurisdiction  of  the  1S76 
second  class  (either  originally,  or  hj  the  effect  of  a  Circular  damodhar 
Order  afterwards  issued,  No,  14  of  1866)  was  substantially  the 
same.  The  jurisdiction  of  the  four  next  classes  was  restricted  in 
criminal  matters  to  limited  powers  of  fine  and  imprisonment; 
and  in  civil  matters  to  the  cognizance  of  suits  of  limited  amoimt, 
the  greatest  powers  (those  of  the  chiefs  of  the  third  class)  being 
to  imprison  for  seven  years,  to  impose  fines  of  Bs.l  0,000,  and  to 
decide  civil  suits  of  Bs.20,000  value ;  while  the  sixth  class  could 
only  imprison  for  three  months,  impose  fines  of  B8.200,  and  decide 
civil  suits  of  B6.500  value.  The  seventh,  or  lowest  class  of  all, 
was  entirely  deprived  of  all  civil  jurisdiction;  but  in  criminal 
cases  might  imprison  for  not  more  than  ^teen  days,  and  impose 
fines  not  exceeding  B8.25.  All  other  jurisdiction,  both  dvil  and 
criminal,  throughout  the  province,  beyond  the  limits  of  that 
allowed  to  the  chiefs,  was  reserved  to  the  British  officers  and 
magistrates^  under  the  authority  of  the  Political  Agent ;  and  in 
1871  there  was  an  establishment  of  thirty-one  such  officers  and 
magistrates  in  the  whole.    (Directory,  pp.  520-527.) 

In  1863  two  elaborate  Codes  of  Eegulations  (based  upon  the 
Indian  penal  and  other  codes)  were  promulgated,  with  the  sanction 
of  the  Indian  Government,  for  the  guidance  of  the  British  judicial 
officers  and  magistrates  in  Kattywar.  (Directory,  pp.  176-253.) 
These  Codes  established,  both  in  name  and  in  substance,  regular 
and  fully-organised  Courts  of  Justice,  with  powers  to  execute 
warrants  and  issue  commissions  throughout  the  province,  and  to 
take  security  from  suspected  persons  in  the  name  of  the  Queen. 
(Arts.  39,  55,  154  of  the  Criminal,  and  Art  104  of  the  Civil, 
Code.)  It  may  be  added  that,  on  the  face  of  these  Codes  (espe- 
cially by  Art.  10  of  the  Civil  Code,  which  pointedly  distinguishes 
the  chiefis  of  Kattywar  from  "  Sovereign  Powers  "  and  "  Indepen- 
dent Chiefr  "),  and  by  several  later  Circular  Letters  of  the  Poli- 
tical Agents  (No.  11  of  1866,  No.  2  of  1867,  No.  11  of  1869,  and 
that  of  the  7th  of  May,  1868),  the  whole  jurisdiction  exercised  by 
the  chiefis  of  all  the  seven  classes  is  treated  as  conferred  upon 
them  by  the  British  Gtovemment. 
These  being  the  circumstances  which  their  Lordships  think 
Vou  L  8  2  C 


378 


HOUSE  OP  LORDS 


[V' 


J.  0. 

1876 


Damodhab 

GOBDHAN 
V. 

Deobax 
Kanjl 


material  to  a  correct  understanding  of  the  arrangements  bel 
the  Indian  Groyemment  and  the  Thakoor  of  Bhoumuggur,  e 
the  steps  taken  to  carry  them  into  effect^  it  now  becomes  nec( 
to  advert  to  those  arrangements.  It  appears  that  the  dififc 
between  the  position  of  the  Thakoor  in  his  Kattywar  estal 
which  he  continued  to  exercise  his  ancient  powers,  paying  s 
revenue,  and  his  position  in  his  British  estates  (including  h 
largest  towns  and  his  place  of  residence),  in  which  since 
he  had  been  subject  to  ordinary  British  laws,  was  (in  the  Ian 
of  Mr.  AUehison,  vol.  vi  p.  374)  "  very  irritating  to  him." 
a  view  (among  other  things)  to  remove  or  diminish  this  soi 
discontent,  an  agreement  was  concluded  between  him  ai 
Indian  Government  in  1860,  which  is  printed  at  ppi  416-^ 
the  same  volume  of  Mr.  AUchisovCs  work. 

It  is  entitled,  '^  Settlement,  framed  according  to  resoluti 
the  Bombay  Government,  Nos.  3826  and  3829,  dated  23rd  0( 
1860 :" — a  title  which  has  the  aspect  of  an  agreement  as  t 
and  other  terms  of  tenure,  rather  than  that  of  a  treaty  hi 
the  head  of  a  sovereign  state  and  a  foreign  or  independent 
When  the  particular  terms  of  this  agreement  are  examinee 
confirm  that  impression. 

By  the  1st  and  8th  Articles,  the  Thakoor  of  Bhownuggi 
the  British  Government  reciprocally  agreed  to  cancel,  fro 
after  the  1st  of  May,  1861,  '^  the  lease  of  the  villages 
Thakoor's  talooks  in  the  districts  of  Bhundooka,  Banpot 
Oogo,  which  was  executed  in  a.d.  1848,"  and  *'  instead  t 
the  Thakoor  agreed  to  pay,  for  the  whole  of  the  villages  c 
rated  in  that  lease,  a  fixed  jumma  of  B8.52,000  yearly  for 
which  sum  ^'  shall  not  be  in  any  way  affected  by  the  result 
action  or  other  process  brought  by  any  party  against  the  Th 
right  of  possession,  in  any  part  of  the  said  talooks ;  nor  sh 
said  estates  (excepting  Bhownuffgur,  with  WiAchoa,  8eho\ 
the  ten  villages  thereof,  about  to  be  attached  to  KaUyu 
exempted  on  account  of  this  payment  from  any  general  ta 
not  coming  under  the  head  of  land  tax  or  rental,  which  C 
ment  may  impose  on  their  districts  under  the  regulations. 
It  appears,  therefore,  that  the  talooks  in  Oogo^  including  i 
which  were  ^'  about  to  be  attached  to  Kattywary^  had  been  ii 
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in  the  lease  of  1848,  which  was  then  to  be  cancelled :  and  that, 
although  the  Grovemment  did  not  reserre  as  to  those  particolar 
talooks  the  same  right  of  '^  general  taxation "  which  they  ex- 
pressly reserved  as  to  the  residue  of  the  Thakoor's  British  estates, 
which  were  intended  to  continue  subject  to  the  Bombay  Begula- 
tions,  still  those  talooks  were  included  in  the  estates  in  respect' 
of  which  a  fixed  jumma  of  Bs.52,000  was  to  be  paid  in  perpetuity 
ty  the  Thakoor. 

By  the  2nd  Article  the  Thakoor  agreed  (certain  questions  of 
-account  between  himself  and  the  British  Government  being 
thereby  adjusted)  ''to  pay  up  his  Katttfwar  tribute"  {ue.,  the 
jomma  for  his  Kattywar  property,  which  had  been  fixed  in  per- 
petuity in  1807),  yearly  in  full,  according  to  settlement." 

By  the  3rd  and  9th  Articles  it  was  reciprocally  agreed  that  the 
f)ort  dues  and  customs  of  the  port  of  BKovmuggur  should  continue 
to  be  collected  at  British  rates,  and  by  the  British  Government ; 
but  that  when  collected  the  whole  net  produce  of  the  port  dues 
^d  three-fifths  of  the  net  produce  of  the  Customs  (as  ''  the  share 
of  the  Thakoor")  should  be  paid  over  to  the  Thakoor  by  the 
<]k)vemment,  who  were  to  retain,  as  ''  the  share  of  Government," 
the  other  two-fifths  of  those  Customs. 

The  town  and  port  of  Bhwvnuggwr  were  part  of  the  territory  to 
which  the  7th  Article  (that  directly  bearing  upon  the  present 
question)  relates.  That  Article  is  in  these  words: — "Upon  the 
above  conditions  Her  Majesty's  Gt)vernment  agree  as  follows: 
Oovemment  concede,  as  a  favour,  and  not  as  a  right,  the  transfer 
of  Bhownfiiggv/ir  itself,  with  WuAwa^  Sehare^  and  ten  subordinate 
villages,  from  the  district  of  Ooffo,  subject  to  the  Begulations,  to 
the  Kattywar  Political  Agency. 

This  is  not  the  language  of  cession.  It  is  prima  fade  nothing 
more  than  an  engagement  for  the  transfer  of  the  places  mentioned 
(including  Ghmplt),  which  were  then,  beyond  question,  British 
territory,  from  a  regulation  province  to  an  extraordinary  jurisdic- 
tion.   The  other  Articles  are  consistent  with  this  view. 

After  the  conclusion  of  this  agreement  in  1860,  a  delay  of  some 
years  followed  before  anything  was  done  with  a  view  to  give  effect 
to  the  provisions  of  the  7th  Article ;  "  owing  "  (as  Mr.  Aitehison 
states^  vol.  vi.  p.  374)  ^*  to  some  doubts  as  to  the  precise  status  of 
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1876       Thakoor  pressed  for  the  completion  of  the  arrangement.    In  the 

Damodhab  letter  from  the  Secretary  to  the  Government  of  India  of  the  31st 

GoM^HAN     Qf  2kl^y^  i8g5^  ^  ^he  Acting  Secretary  of  the  Government  of 

^BAM     Bombay,  the  measure  is  described  as  **  the  contemplated  transfer 

'      of  the  town  of  Bhownuffffur,  of  the  district  of  Sehore,  and  of  the^ 

villages  in  Dhundooka  and  Oopo,  to  the  supervision,  laws,  and 
regulations  of  the  KaUywar  Political  Agency."  By  that  lett^ 
the  Gt)vemor-Geneial  in  Council  authorized  **  the  contemplated 
arrangement"  being  at  once  carried  into  effect ;  with  the  reserva* 
tion,  however  (for  which  the  Government  of  Bombay  were  directed 
carefully  to  provide),  that "  in  the  event  of  gross  misconduct  on 
the  part  of  the  Thakoor "  (of  which  the  GU>vemment  of  Bombay 
were  to  be  the  judges)  ''these  territories  should  revert"  A 
reason  was  added  for  holding  that  "  the  projected  transfer  would 
have  been  legalised  *'  by  the  agreement  of  I860,  viz.,  that  "  Her 
Majesty's  Secretary  of  State  for  India  had  decided  that  Kattywar 
was  not  British  territory." 

-Their  Lordships  think  that  if  such  an  opinion  had  been  ex- 
pressed by  the  Secretary  of  State  for  India  (of  which  no  direct 
evidence  is  found  in  the  papers  before  them),  and  if  that  opinioa 
could  be  proved  to  be  well  founded,  it  would  still  not  have  the 
effect  of  converting  a  transfer  of  certain  British  territories  from 
ordinary  British  jurisdiction  **  to  the  supervision,  laws,  and  regu- 
lations of  the  KaUywar  Political  Agency,"  into  a  cession  of  British, 
territory  to  a  native  state.  Such  a  cession  would  be  a  transaction 
too  important  in  its  consequences,  both  to  Chreat  Britain  and  to 
subjects  of  the  British  Crown,  to  be  established  by  any  uncertain 
inference  from  equivocal  acts. 

Their  Lordships  assume  (though  the'^precise  language  used  doe^ 
not  seem  to  be  quite  apt  for  that  purpose)  that  what  was  intended 
was  to  confer  upon  the  Thakoor  of  Bhownuggwr  within  the  ''  trans- 
ferred" districts  as  large  a  criminal  and  civil  jurisdiction  as  that 
which  he  exercised  in  his  estates  situate  within  the  proper  limits  of 
the  KattywiT  Political  Agency,  subject  only  to  the  same  super- 
vision and  control  of  the  Kattywar  Political  Agent  to  which  he 
was  subject  in  respect  of  those  estates. 

But  such  a  grant  of  jurisdiction  (if  the  Government  of  India  or 
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[)wn,  without  a  legislative  Act,  had  been  able  to  grant  it),  J-C. 
ttot  have  deprived  the  Crown  of  its  territorial  rights  over  1^76 
"ansferred  "  districts,  or  the  persons  resident  therein  of  their  damodhaa 
IS  British  subjects.  Whatever  may  have  been  the  opinion 
[ndian  Grovemment  as  to  the  effect  of  what  was  done  (con- 
\  which  their  Lordships  will  only  observe  that  the  docu- 
of  1870  and  1871  take  it  for  granted  that  a  cession  of 
y  to  a  native  state  had  been  made,  which  is  the  point  to  be 
ined),  their  Lordships'  judgment  must  be  founded,  not  on 
pinions,  but  on  &cts ;  and  they  find,  in  point  of  fiEtct,  that 
ras  no  cession  of  territory  in  this  case,  unless  it  can  be 
[  to  have  been  made  by  the  agreement  of  1860,  or  by  the 
tion  ia  the  Bombay  Oovemment  Gazette  of  the  29th  of 
^,  1866,  (issued,  no  doubt  in  obedience  to  the  directions  of 
ian  Government,  contained  in  the  letter  of  the  Slst  May, 
which  merely  declared,  that  **  in  accordance  with  the  Con- 
,  &c.*'  (i.  6.,  with  the  agreement  of  1860),  the  villages  in 
1  were,  *^  from  and  after  the  1st  of  February,  1866,  removed 
B  jurisdiction  of  the  Bevenue,  Civil,  and  Criminal  Courts 
lonibay  Presidency,  and  transferred  to  the  supervision  of  the 
1  Agency  in  Kattywar^  on  the  same  conditions  as  to  juris- 
as  the  villages  of  the  talooka  of  the  Thakoor  of  Bhownug- 
etofore  in  that  province.'' 

r  Lordships  agree  in  the  reasops  given  by  the  Judges  of  the 
tourt  of  Bombay f  on  the  2nd  of  December,  1870,  for  holding 
tification  insufSdent  for  the  purpose  intended ;  and  they 
ble  to  find  in  any  of  the  other  documents  afterwards  sub- 
to  that  Court  on  the  application  for  a  review  any  good 
for  the  subsequent  departure  of  the  High  Court  from  that 
,  so  far  as  to  admit  a  review.  The  second  notification  of 
of  January,  1873,  which  appeared  in  the  Indian  Gazette, 
le  review  had  been  ordered,  also  left  the  case  substantially 
t  stood  before.  That  notification  was  merely  to  the  effect 
le  villages  mentioned  in  the  schedule  ^were  on  the  Ist 
ry,  1866,  ceded  to  the  State  of  Bhoumuffgur"  The  nature 
^  of  the  act,  so  described  as  a  '*  cession  to  the  state  of 
yuggwr^  remains  (as  it  was  before)  a  proper  subject  for 
1  inquiry.    What  was  attempted  was,  in  their  Lordships' 
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judgment,  neither  more  nor  less  than  a  rearrangement  of  jnrisdio 
lions  within  British  territory,  by  the  exclusion  of  a  certain  district 
from  the  regulations  and  codes  in  force  in  the  Bomhay  Presidency^ 
and  from  the  jurisdiction  of  all  the  High  Courts,  with  a  yiew  to 
the  establishment  therein  of  a  native  jurisdiction  under  British 
supervision  and  control.  But  this  could  not  be  done  without  a 
legislative  Act,  which,  in  this  case,  was  never  passed.  By  the^ 
Imperial  Statute  3  &  4  Will.  4,  c.  85,  s,  43,  a  general  power  of 
legislation  (with  certain  exceptions  not  material  for  this  purpose) 
was  given  to  the  Grovemor  General  in  Council  as  to  (among  other 
things)  **  all  Courts  of  justice,  whether  established  by  His  Ma- 
jesty's charters  or  otherwise,  and  the  jurisdiction  thereof."  This 
power  is,  in  substance,  continued  by  24  &  25  Vict.  c.  67,  &  22, 
though  the  particular  clause  of  the  former  statute  is  thereby 
repealed.  By  the  24  &  25  Vict.  c.  104,  s.  9,  the  High  Courts  of 
the  several  Presidencies  were  established,  with  such  jurisdictioa 
as  Her  Majesty  should  by  her  letters-patent  confer  upon  them; 
and  under  the  same  statute  each  of  those  Courts  was  also  to  ha?e 
and  to  exercise,  **  save  as  by  Her  Majesty's  letters-patent  might 
be  otherwise  directed,  and  subject  to  the  legislative  powers  in 
relation  to  the  matters  aforesaid  of  the  Governor  General  ia 
Council,"  all  jurisdiction,  power,  and  authority  previously  vested 
in  any  of  the  East  India  Company^ s  Courts  within  the  same  F^ 
sidency  which  were  abolished  by  that  Act  It  is  unnecessary  to 
refer  to  later  enactments,  which  only  modified  these  provisions  in 
a  way  not  affecting  the  present  case.  The  jurisdiction,  therefore, 
of  the  Courts  of  the  Bombay  Presidency  over  Qangli  rested,  in 
1866,  upon  British  statutes,  and  could  not  be  taken  away  or 
altered  (as  long  as  Oangli  remained  British  territory)  so  as  to 
substitute  for  it  any  native  or  other  extraordinary  jurisdiction, 
except  by  legislation  in  the  manner  contemplated  by  those 
statutes. 

Upon  two  subordinate  points  in  this  case  their  Lordships  think 
it  right  to  add  that  they  agree  with  the  view  taken  by  the  High 
Court  of  Bombay. 

Nothing  in  their  judgment  turns  in  this  case  upon  the  Indian 
Evidence  Ad  of  1872,  s.  113.  The  Governor  General  in  Council 
being  precluded  by  the  Act  24  &  25  Vict.  c.  67,  s.  22,  from  legis* 
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g  directly  as  to  the  sovereignty  or  dominion  of  the' Crown 
any  part  of  its  territories  in  India,  or  as  to  the  allegiance  of 
ish  subjects,  could  not,  by  any  legislative  act,  purporting  to 
e  a  notification  in  a  Government  gazette  conclusive  evidence 
cession  of  territory,  exclude  inquiry  as  to  the  nature  and  law- 
3SS  of  that  cession.  And  with  respect  to  the  competency  of 
Courts  of  the  Bombay  Presidency  to  proceed  with  the  suit 
een  these  parties,  if  Qangli  had,  by  any  valid  cession,  ceased 
3  British  territory,  their  Lordships  agree  with  the  High  Court 
the  foundation  of  the  jurisdiction  of  those  Courts  over  the 
3Ct-inatter  of  this  suit  and  the  parties  thereto  was  territorial, 
that  it  could  no  longer  be  exercised  (whatever  might  be  the 
e  or  condition  of  the  litigation  at  the  time),  after  such  a  valid 
ion  liad  been  made, 
heir  Lordships  will  humbly  advise  Her  Majesty  to  dismiss  the 
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olicitors  for  Appellant  and  Eespondent:  Lawford  <&  Water- 

\e. 


381  HOUSE  OP  LOEDS  [TOL.L 

[PRIVY  COUNCIL.] 

J.  C .•     THE  MAYOR,  ALDERMEN,  AND  CITIZENS  1  -. 

1876  OP  THE  CITY  OP  MONTREAL    .     .     .  )  "^^^^^' 


Fth.219;  AND 

JUarcft  1,2,8;     

May  16.     THE    HONOURABLE    LEWIS     THOMAS  I  ^ 
—  DRUMMOND    . f  ^^'^^^^• 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  LOWER 
CANADA,  IN  THE  PROVINCE  OF  QUEBEC. 

ExpropricUion — Action  of  Indemnity — Compentaiion — CUmng  one  End  (f  a 
Sireti  not  an  Interference  with  the  Bights  of  the  Owners  of  Houses  adjomwg 
thereto—Art.  407  of  the  CivU  Code  of  Canadar-'21  <fc  28  Ftc*.  c  60 
(Canada), 

Declaration  that  Plaintiff  had  built  eight  houses  fronting  8t.  F.  Street, 
which  at  one  end  opened  into  B.  Street,  and  at  the  other  into  St,  J,  Stredj 
and  that  these  houses,  being  in  immediate  proximity  to  the  B,  Station  of 
the  Grand  l^runk  Bailway  Company,  had  acquired  great  value  as  board- 
ing houses  and  shops;  that  the  Defendant  municipal  corporation  of  the 
city,  "  without  any  previous  notice  to  the  Plaintiff^  and  without  any  in- 
demnity previously  offered  to  him,  forcibly,  illegally,  wrongfully,  tt  pir 
voie  de  fait  closed  up  St,  F,  Street,  and  built  from  the  south  end  of  his 
houses  to  the  opposite  side  of  the  street  a  close  wooden  fence  about  fifte^ 
feet  in  height " ;  that  in  consequence  the  street  had  "  become  sl  ad  de  sac, 
and  the  occupants  of  the  houses  had  lost  their  natural  means  of  egress  and 
r^jress." 

Pleas,  that  the  Defendant  corporation  in  closing  the  street  had  not  com- 
mitted "  tin  acte  de  vidtenee  et  iOegcdiU  ou  une  voie  defcUt " ;  that  they  had 
had  only  exercised  a  privilege  and  used  a  power  conferred  upon  them  by 
their  charter  of  incorporation,  "  et  qu*en  exer^nt  ce  privilege  Us  n*ont  pas 
empiiti  sur  la  propriety  du  demandeur  ** ;  that  in  the  several  Acts  of  Incor- 
poration of  the  city  the  Legislature  had  specially  designated  the  cases  in 
which  they  were  liable  to  indemnify  individuals  from  the  damages  resultiDg 
from  the  exercise  of  their  powers,  that  is  to  say :  1.  Uexpropriation  forcee ; 
2.  Le  changement  de  site  des  marches;  3.  Le  ehangement  de  niveau  des 
trottoirs ;  that  whilst  acting  within  the  limits  of  their  powers  they  were  not 
responsible  for  damage ;  and  that  the  street  '*  n^a  pas  itS  obstrude  en  face  des 
maisons  oudela  propria  du  demandeur,  et  ses  locataires  ont  actueSement 
entree  et  sortie  par  la  dite  rue,'* 

It  appeared  that  the  corporation  closed  the  street  under  the  authority  of  a 
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-law  made  in  pursuance  of  23  Y ict  c  72 ;  that  the  only  effect  of  making 
)  street  tLCuide  loc,  so  far  as  the  rights  of  access  and  passage  are  con- 
ned (apart  from  the  loss  of  customers),  is  that  the  Plaintiff's  tenants 
^e  to  go  by  other  streets  and  further  to  reach  the  southern  part  of  the  Mayor,  &c., 
f.  There  was  no  evidence  of  special  damage  by  reason  of  the  loss  of  ^^  ontheal 
itomers ;  nor  of  deprivation  of  light  to  an  actionable  degree  :-^ 
Held,  that  assuming  the  Plaintiff  to  have  rights  in  St,  F.  Street  which 
1  sustained  damage,  his  property  had  not  been  invaded  in  a  way  to  con- 
;ute  **  une  expropriation^^  nor  had  he  established  an  injury  which  would 
e  him  a  right  to  a  previous  indemnity  under  Art  407  of  the  Civil  Code, 
ui  to  make  the  corporation  wrongdoers,  and  their  act  in  closing  the  street 
respass  and  "  une  voie  de  fait  **  because  such  indemnity  had  not  been 
d.  His  claim  (if  any)  should  be  prosecuted  under  the  provisions  of  the 
t  relating  to  expropriations  by  the  corporation  (27  &  28  Vict.  c.  60). 
3y  the  law  of  France  the  closing  one  end  only  of  a  street  is  not  such  an 
srference  with  the  rights  possessed  by  the  owners  of  houses  adjoining 
reto  of  access  and  passage  as  will  give  a  claim  to  compensation, 
rhe  special  Acts  relating  to  this  corporation  must  be  read  in  connection 
h  27  &  28  Vict.  c.  60,  which  prescribes  the  particular  mode  in  which  the 
ipensation  payable  to  any  party  *'  by  reason  of  any  act  of  the  council  for 
ich  they  are  bound  to  make  compensation"  should  be  ascertained.  But 
ions  of  indemnity  for  damage  in  respect  of  such  acts  are  excluded  by 
essary  implication ;  for  they  assume  that  the  acts  in  respect  of  which 
Y  are  brought  are  unlawful,  whilst  the  claim  for  compensation  under  the 
;ute  supposes  that  the  acts  are  rightfully  done  under  statutable  authority. 
^ones  V.  Stanstead  Railway  Company  (1)  approved. 
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was  an  appeal  from  a  judgment  (June  20,  1874)  of  the 
of  Queen's  Bench  (appeal  side)  for  Lower  Canada^  confirm- 
;h  costs  in  favour  of  the  Bespondent  above-named  a  judg- 
[)f  the  Superior  Court  (September  30, 1872),  also  in  favour 

Bespondent  The  action  in  which  the  jjidgments  were 
was  brought  on  the  27th  of  July,  1868,  by  the  Bespondent, 
»ver  from  the  Appellants  compensation  for  injury  caused  to 
I  houses  belonging  to  the  Bespondent,  by  the  acts  of  the 
ants  in  stopping  up  a  street  called  St  Fdix  Street,  under 
lowing  circumstances : — 

Bespondent  had  been  for  many  years  the  owner  of  a  plot 
1  in  the  city  of  Mofdreal,  in  the  form  of  a  parallelogram, 
dd  at  the  two  ends  respectively  by  Mountain  Street  and  St. 
Street,  and  on  one  side  by  Bonaveniure  Street,  and  on  the 
dde  by  the  railway  station  of  the  QranA  Trunk  Railway  of 

(1)  Law  Rep.  4  P.  C.  98. 
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J.  G»  Si.  Felix  Sired,  until  the  eyentB  hereinafter  mentioned,  after 

187G        passing  the  property  of  the  Bespondent,  crossed  the  railway  of 

Mayor,  &c.,  the  Grand  Trunk  BaUway  Company ^  close  to  the   platform  at 

Of  MoKTHKAL  ^hJQij  ^Qgt  Qjf  j^Q  passengers  from  the  passenger  trains  alighted, 

Drhmmond.   and  joined  the  street  on  the  other  side  of  the  railway.    In  1854 

and   1855  the  Bespondent  built 'upon  his  plot  of  land  certain 

tenements,  some  of  which  fronted  on  Si.  Fdix  Street ;  one  of  which 

in  the  south-west  comer,  abutting  on  the  railway,  was  in  1866 

converted  into  a  small  hotel ;  the  houses  in  ^.  Fdix  Street  were 

greatly  enhanced  in  value  by  reason  of  their  proximity  to  the 

station,  though  passengers,  in  order  to  reach  the  street  from  the 

platform,  were  obliged  to  pass  along  some  yards  of  railway  and 

cross  the  switches  and  sidings,  which  was  contrary  to  the  regola- 

tions  of  the  company. 

Down  to  1862  Si.  Fdix  Street  ran  from  Si.  Joseph  Sired,  on  the 
south  side  of  Bonaveniiire  Stredy  to  Bonaventure  Sired,  but  in 
that  year  it  was  continued  and  opened  out  on  the  north  side  of 
Bonaventure  Sired,  and  the  Bespondent  paid  the  Appellants 
$103.  70e.  as  his  share  of  the  expenses  incurred  in  opening  oat 
the  street.   * 

In  the  year  1863  the  Chrand  Trunk  Bailway  Company  obtained 
an  Act  of  Parliament  empowering  them  to  construct  in  the  neigh- 
bourhood of  Chahoittez  Square  a  station  for  the  city  of  MofUredf 
in  pursuance  of  which  they  greatly  enlarged  the  old  passenger 
jBtation  of  the  Lachine  line  abutting  upon  Bonavetiture  Sired,  and 
in  the  same  year  removed  their  passenger  traffic  from  some  dis- 
tance outside  Montreal  to  the  new  station.  On  the  14th  of  January, 
1864,  they  entered  into  an  agreement  with  the  Appellants  to 
enlarge  the  station,  and  transfer  thither  their  goods  trafiSc  also, 
the  Appellants  undertaking  on  their  part  to  close  Si.  Felix  Stredy 
and  to  open  a  new  street  to  the  south  of  the  station,  to  be  called 
Albert  Sired. 

On  the  11th  of  September,  1866,  the  following  by-law  to  dis- 
continue a  portion  of  Si.  Felix  Sired  was  passed  by  the  council  of 
the  city : — 

<<  Whereas  it  is  deemed  expedient,  in  the  interest  of  the  pnblie, 
to  open  a  new  street  from  ChaboiUez  Square  to  Mountain  Sited, 
and  to  discontinue  a  portion  of  Si.  Fdix  Sired; 
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It  is  ordained  and  enacted  by  the  said  council,  and  the  said        j.  c. 
icil  do  hereby  ordain  and  enact :  imn 

That  a  street  to  be  called  Albert  Street  be  opened  from  Cha-  maxor^&c. 
ez  Square  to  Mountain  Street  at  a  width  of  80  feet  English  ^*  Mo^tbeai 
sure ;    and  that  that  section   of  Si.  Felix  Street^  tinted  red  iJRtTWMosu. 
t;he  plan  hereunto  annexed,  extending  from  the  line  of  the 
Albert  Street  towards  Si,  Bonaventvre  Street  and  measuring 
feet  6  inches,  on  the  south-west  line  of  St.  Fdix  Street^  and 
feet  on  the  north-east  line  thereof,  be  henceforth  discontinued." 

he  transfer  of  the  business  of  the  railway  to  Bonaventure 
ion  was  carried  out  by  the  end  of  1866 ;  it  necessitated  the 
Dg  of  a  large  number  of  rails  from  the  station  to  Mounfain 
ety  and  the  construction  of  sidings  for  the  shunting  and  mar- 
ling of  trains ;  and  the  level  crossing  at  St.  Felix  Street  was 
eby  rendered  very  dangerous.  Thereafter  the  Appellants,  the 
oration  of  Montreal  (who  were  incorporated  by  4  Vict.  c.  36, 
ous  powers  for  the  regulation  of  the  city  having  been  con- 
3d  on  them  by  successive  enactments  of  the  Canadian  legis- 
re),  in  June,  1867,  caused  to  be  erected  a  solid  wooden  barrier 
eet  high  from  the  southern  corner  of  the  Respondent's  tene- 
its  immediately  adjoining  the  said  hotel,  across  St.  Felix 
et. 

he  declaration  stated  that  in  or  about  the  month  of  June,  1867, 
3  said  Defendants,  without  any  previous  notice  given  to  the 
ntiff,  without  any  indemnity  being  previously  offered  to  him, 
ibly,  illegally,  wrongfully,  et  par  voie  defaity  closed  up  the  said 
Fdix  Street,  and  built  up,  or  caused  or  permitted  to  be  built, 
I  the  south  end  of  his  the  said  Plaintiff's  house  in  the  said 
Fdix  Street,  to  the  opposite  side  of  the  same  street,  a  close 
den  fence,  fifteen  feet  or  thereabouts  in  height. 
That  in  consequence  of  the  construction  of  the  said  fence  that 
i  of  the  said  St.  Fdix  Street  whereon  the  Plaintiff's  houses  are 
t  has  become  ekculde  eac,  the  occupants  of  the  houses  therein 
d  lost  their  natural  means  of  egress  and  ingress,  and  have  been 
rived  of  their  ordinary  means  of  support 
That  one  of  the  tenants  of  the  said  Plaintiff  who  occupied 
ral  tenements  at  the  south-east  comer  of  the  said  St.  Felix 
et,  at  the  time  of  the  closing  thereof  as  aforesaid,  as  a  restau- 
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J.  a       lant  and  hotel  or  boarding  house  soon  after,  to  wit»  within  three 

1876        weeks  &om^  the  construction  of  the  said  fence,  abandoned  the 

Matob,  to,  premises  leased  to  him  by  the  Plaintiff,  for  the  reason  that  his 

OP  MOTmoAL  biiginess  had  been  entirely  destroyed  by  the  closing  of  the  said 

DRLmcoHD.  street  as  aforesaid ;  the  portion  of  the  said  street  in  question  on 

which  the  Plaintiff's  houses  are  built  has  been  to  a  great  extent 

deprived  of  light, 

^  That  in  consequence  of  the  closing  up  of  the  said  street  the 
costs  of  making  and  maintaining  that  part  of  the  said  street  which 
lies  before  his  said  houses  has  been  thrown  upon  the  Plaintiff  for 
all  times  hereafter. 

<*  That  he  hath  been  otherwise  and  still  more  damnified  by  the 
loss  of  the  prospective  value  of  all  his  said  property  in  the  said 
St.  Felix  Street,  the  Plaintiff  alleging  that  had  it  not  been  for  the 
grievances  and  trespasses  committed  by  the  Defendants,  the  said 
last-mentioned  property  would  in  all  probability,  and  especially  in 
view  of  various  improvements  contemplated  and  about  to  be 
undertaken  in  the  immediate  vicinity  thereof,  have  at  least 
trebled  in  value  within  three  or  four  years  from  this  day. 

**  That  by  reason  of  all  which  premises  that  have  been  herein- 
before alleged,  the  Plaintiff  had  suffered  damage  to  the  amount  of 
$6000." 

The  Appellants,  in  their  plea  of  the  23rd  of  September,  1868, 
traversed  the  allegations  of  the  Bespondent,  except  so  £ar  as  they 
might  be  directly  admitted  by  the  plea,  and  said  they  were  not 
responsible  for  the  damages  which  the  Bespondent  claimed  to  have 
suffered;  and  that,  supposing  he  had  sustained  damage  under  the 
circumstances  mentioned  in  the  declaration  they  were  not  bound 
to  make  him  compensation,  and  proceeded : — 

'^  Qu'enfermant  la  Bue  St  Felix^lee  Befendewrs  n^antpas  eammis 
un  acte  de  motenee,  JCittegaliU,  ou  une  voie  defaii^  camme  le  pretend 
et  TaUegw  erronemeni  le  DemandewTy  mais  He  tCmt  fait  qu^exercer 
unpriviUffe,  ueer  d'tm  pouvoir  qui  leur  a  etS  cfmfirt  positivement 
par  leur  charte  dUncorporaUon,  et  qu^en  exerfo/rU  ee  privilege  iU 
n'ont  pas  empUti  mr  la  propriiti  du  Demandeur. 

**  Q^e  dans  les  diffirents  ades  ^ineorporatioth  de  la  Citi  de  lion- 
ireal,  le  Leffidatewr  adSsipnespeeiaJemeni  les  eas  ohla  dite  eUS  aeraU 
tenue  Windemniser  les  indiffidus  pour  les  dommages  qui  powraieni 
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leur  rS9uIter  de  Texerdce  d!a/uow%  des  pamoirs  eonfirea  a  la  dUe  eitd,       J.  C. 
Mwir:  1.  L*expropriatum  farde ;    2.  Le  ehangement  de  site  des       1876 
marehis  ;  3.  Le  ehangement  de  niveau  des  trottoirs  dam  la  dite  eiU ;  biatob,  Ac., 
iors  ees  cas,  la  dite  eitS,  tant  qu'eUe  nexcede  point  ses  attribuiums  et  ^'  ^^^^ 
n'agit  que  dans  Us  limUes  de  ses  pouvoirs,  Wencourt  aueune  respon-  T>aiuMMovD. 
sdbUiU  vis-drvis  des  tiers. 

"  En  cansijueneef  les  Defendeurs  invoquent  cette  regie  de  droit, 
'  Qui  jure  suo  utitur,  damnum  nonfadt,* 

"  Que  la  diteBue  8t.  Felix  n*a  pas  etS  obstruee  enfaee  des  maisons 
oudela  propriete  du  Demandeur,  et  ses  loeataires  ont  encore  actuelle- 
ment  entree  et  sortie  par  la  dite  rue,  et  le  Demandeur  par  suite  de  la 
fermeture  de  la  dite  rue,  dans  la  ligne  sudred  parallele  a  sa  pro- 
priete, n*eprouve  aueun  dommage  par  diminution  du  loyer  ou  des 
vues,  et  it  n'estpas  Migi  a  Teniretien  de  la  dite  Bue  8t.  F&ix  plus 
qu'auparavant. 

"  Enfin  les  dommages  redamSs  par  le  Demandeur  sont  d^une 
nature  iquivoque  et  ineertaine,  et  ilne  peut  ISgalement  les  Stablir. 

**  Pour  quoi  les  Difendewrs  eoncluent  au  deboute  de  V action  du 
Demandeur  avee  dSpens,  doni  les  soussign^s  demandent  distraction.** 

The  Bespondent  answered  this  plea  on  the  26th  of  October,  1868, 
and  afterwards  by  an  incidental  supplementary  demand  of  the 
2l8t  of  November,  1870,  raised  his  claim  for  damages  to  $12,000. 

On  the  21st  of  December,  1870,  the  cause  came  on  for  hearing 
in  the  Superior  Court  before  Mr.  Justice  Berthelot,  who,  on  the 
29th  of  April,  1871,  gave  an  interlocutory  judgment,  ordering 
that  three  experts  should  be  appointed  to  examine  and  report  what 
was  the  amount  of  the  damage  sustained  by  the  Bespondent 

On  the  20th  of  May,  1872,  the  experts  filed  separate  reports 
estimating  the  damages  respectively  at  $2000,  $3000,  and 
$4000. 

On  the  26th  of  June,  1872,  the  cause  came  on  again  for  hearing 
on  the  merits  before  Mr.  Justice  Beaudry, 'bjiA  on  the  30th  of 
September,  1872,  the  Court  gave  judgment  in  fiavour  of  the 
B^pondent  for  $3000,  with  interest  and  costs. 

The  present  Appellants  appealed  firom  that  judgment  to  the 
Court  of  Queen's  Bench  for  Lower  Canada,  and  the  Bespondent 
presented  a  cross  appeal  claiming  that  the  damages  should  be 
increased,  and  the  two  appeals  came  on  for  hearing  on  the  16th  of 
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J.  0.       September,  1873,  before  Duval^  C.  J.,  Badgley^  ToBchereau,  Maekay, 

1876       and  Torrance,  JJ.,  and  were  reheard  on  the  17th  of  March,  1874, 

Matob,  &o.,  before  Taschereau,  Bamsay^  Sanborn,  Madkay,  and  Torramee,  JJ., 

OP  MoN^TEEAL  ^^^  ^^  ^^^  gOth  of  Junc,  1874,  the  Court  gave  judgment  confirm- 

Dbtjmmond.  ing  the  judgment  of  the  Court  below,  and  dismiBsing  both  appeals 

with  costs,  Mackay  and  Torrance,  JJ.,  dissenting. 

Mr.  WilU,  Q.C.,  and  Mr.  GiUbs,  for  the  Appellants. 

Mr.  Bompas,  and  Mr.  K.  Digby^  for  the  Kespondent 

Mr.  WiUe,  Q,C.,  for  the  Appellants : — 

The  corporation  of  the  city  of  Montreal,  in  regard  to  the  act 
complained  of  by  the  Eespondent,  exercised  and  did  not  exceed 
the  powers  vested  in  it  by  the  provincial  Act  (23  Vict  c.  72),  and 
the  other  enactments  and  by-laws  under  which  they  had  power 
to  discontinue  streets.  The  corporation  was  not  bound,  before 
closing  8t.  Fdix  Street,  to  offer  to  pay  back  to  the  Be^ndent  the 
special  tax  paid  by  him  to  the  corporation  of  the  city  of  Montrecd 
in  1862  in  respect  of  the  extension  then  made  of  the  street  The 
Bespondent,  moreover,  did  not  suffer  any  special  damage  from  the 
discontinuance  of  the  street  differing  in  kind  or  degree  from  that 
suffered  by  the  general  public.  In  no  case  could  this  action, 
which  is  in  form  for  a  wrong,  be  maintained ;  if  the  Bespondent 
had  any  right  at  all,  which  is  denied,  it  could  only  be  by  way  of 
compensation  and  not  by  way  of  action.  In  fact,  the  Bespondent 
was  only  prevented  by  the  discontinuance  of  this  street  from  doing 
that  which  he  had  no  business  to  da  He  referred  to  a  book  of 
rules  and  regulations  of  the  Orand  Trunk  Bailway  of  Canada, 
according  to  which  strangers  were  peremptorily  forbidden  to  tres- 
pass on  the  company's  line  or  on  the  lines  worked  by  the  com- 
pany :  Railways  Clauses  Act,  Canada,  Consol.  Stat.  22  Yict  c.  66, 
s.  18.  With  regard  to  the  powers  under  which  the  fiorporation 
acted  in  closing  the  street,  see  provincial  Act  14  &  15  Yict 
c.  128,  ss.  58  and  64;  23  Vict  c.  72,  s.  10,  sub-s.  6;  the 
Council's  by-law  of  the  11th  of  September,  1866,  and  27  &  28 
Vict  c  60,  ss.  7, 11, 13, 15,  and  18.  These  sections  provide  for 
the  necessary  expropriation  and  special  assessment  consequent 
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upon  the  corporation  resolving  upon  any  improyements  which        J.O. 
necessitate  the  acquisition  of  real  property,  and  also  for  the  ap-        1876 
pointment  of  commissioners  to  determine  the  price  or  compensa-  matob,  &c., 
tion  to  be  paid  for  the  same,  and  for  the  homologation  of  the  ^'  ^^J™"^^ 
report  containing  its  appraisement  by  the  Superior  Court  Dbummomd. 

It  is  clear,  therefore,  that  any  claim  which  the  Bespondent  may 
have  would,  inasmuch  as  the  corporation  acted  strictly  under  its 
statutory  powers,  fall  to  be  determined  by  the  commissioners 
onder  the  last-named  Act.  The  claim  which  he  has  instituted  for 
damages  assumes  that  the  act  complained  of  was  unlawful  and 
wrongful,  and  therefore  the  objection  to  the  form  of  action  and 
procedure  adopted  is  one  of  substance  and  not  of  form,  and 
raises,  in  fact,  the  question  of  jurisdiction  on  the  part  of  the 
tribunal  to  which  he  resorted.  See  Jones  v.  Stanslead  Railway 
Company  (1). 

It  is  contended  for  the  Appellant  corporation  that  it  had  the 
power  to  dose  this  street  without  granting  any  compensation  at 
all  to  the  Bespondent.    When  a  statute  authorizes  a  thing  to  be 
done,  and  does  not  expressly  authorize  compensation  for  the  same, 
then  the  doing  of  the  thing  authorized  is  damniAm  absque  injuria^ 
and  the  Plaintiff  is  without  a  remedy.    See  Oovemor  and  Company 
of  British  Plate  Manufacturers  y.  Meredith  and  Others  (2),  which 
is  the  oldest  case  on  the  subject,  and  Dungey  y.  Mayor,  &c,^  of 
London  (3),  which  is  the  most  recent.    He  referred  also  to  Ferrar 
V.  Commissioners  of  Sewers  in  the  City  of  London  (4).    [Sir  Mon- 
tague E.  Smith  : — We  have  no  general  law  or  general  principle 
by  which  compensation  is  giyen  in  such  cases — it  is  entirely  statu- 
tory.]   It  is  strong  to  shew  that  there  is  no  general  legal  right  to 
compensation,  that  it  is  expressly  provided  for  in  so  many  parti- 
cular cases.    No  statutory  compensation  is  provided  in  this  case, 
and  we  say,  therefore,  none  at  all  can  be  claimed.    The  Bespon- 
dent relies  on  sect.  407  of  the  Civil  Code  of  Lower  Canada  that 
**no'one  can  be  compelled  to  giye  up  his  property  except  for 
public  utility,  and  in  consideration  of  a  just  indemnity  preyiously 
paid ;"  and  ccmtends  that  this  provision  is  in  accordance  with  the 
old  French  law,  which  is  said  by  him  to  have  required  persons 

(1)  Law  Rep.  4  P.  C.  98,  120.  (3)  38  L.  J.  (C.P.)  298. 

(2)  4  T.  R.  794.  (4)  Law  Rep.  4  Ex.  227. 
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J.  c.  who^  in  the  execution  of  works  of  public  utility,  injured  the  pro- 
1876  perty  of  others,  to  make  compensation  to  them. 
MAT^r<&c.  I^  '^  contended  for  the  Appellant  that  a  destruction  of  a 
OF  MoHTBEAL  jj-gj^t  of  tho  kiud  which  is  the  subject  of  this  action  never  was 
DBVMMoin).  included  under  the  old  French  law  of  expropriation.  Sect.  407 
of  the  Civil  Code  is  taken  bodily  from  sect  545  of  the  Code 
Napoleon.  He  referred  to  sects.  544,  545,  and  546  of  the  latter 
Code  to  shew  that  the  ownership  there  referred  to  was  limited  to 
the  ownership  of  corporeal  rights ;  to  Demohmbe^  vol.  ix.  art  540, 
as  to  sense  of  the  word  "  ProprietS ;"  art.  559,  whether  it  is  sus- 
ceptible of  expropriation  on  the  ground  of  public  utility ;  art  565, 
a  re-enactment  of  the  common  law  of  France.  See  the  French 
statute  of  the  3rd  of  May,  1841,  referred  to  in  that  article. 
Also  to  a  French  statute  of  the  16th  of  September,  1807,  on  the 
same  subject  These  and  similar  French  statutes  do  not  provide 
compensation  in  similar  circumstances  to  the  present.  They  bear 
out  Demolomhe^s  rule  as  to  expropriation ;  and,  accordingly,  the 
damage  alleged  in  this  case  does  not  fall  under  the  head  of  ex- 
propriation, nor  can  any  title  to  indemnity  arise  under  Art  407. 
He  referred  also  to  statutes  of  the  21st  of  May,  1836  as  to  road 
making.  (These  statutes  are  to  be  found  in  the  Appendix  to 
Boyer-CoUarcPs  Codes  Franfais,)  There  is  no  French  statute 
which  he  had  been  able  to  find  which  gives  compensation  in  such 
cases  as  this.  He  referred  to  Demolombe,  vol.  xii.,  art.  699,  and  to 
art  700,  upon  the  question  whether  the  right  in  this  case  would 
be  one  of  action  or  of  compensation.  He  referred  to  Huuon 
(1851),  Legidatum  des  Trav.  Pub.  p.  329;  Larombierey  vol  ix., 
p.  511,  No.  566-7 ;  Proudhon,  Domaine  Public,  vol.  i.  p.  169, 
vol  ii.  pp.  344,  567 ;  Sourdat,  TraiU  de  la  BesponsahiliUf  vol.  i. 
p.  427,  No.  426 ;  Smith  v.  City  of  Boston  (1).  The  intenticm  of 
the  Legislature  was  to  remove  cases  of  this  kind  from  the  ground 
which,  under  the  current  of  the  old  French  authorities,  was  a 
debateable  one ;  and  to  prescribe  the  cases,  and  the  only  cases,  in 
which  indemnity  should  be  payable.  Then  as  to  the  damage 
claimed,  there  is  none  whatever  under  English  law :  see  Bieket  v. 
Metropolitan  Bailway  Company  (2).    If  the  case  is  not  within 

(1)  7  Cusb.  254  (Massachusetts  Cases).  (2)  Law  Hep.  2  H.  L.  175. 
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27  &  28  Vict.  c.  60|  e.  18,  no  oompensation  can  be  olaimed  at  all ;       J.  C. 
if  it  is  within  that  section,  it  is  so  for  all  purposes,  and  the  com-       1876 
pensation  mnst  be  awarded  by  the  commissioners,  and  not  by  the  matotTac., 
Conrt,  in  an  action  of  this  nature.  ^  MoKTBKi^ 


V, 

Dbumiiokd. 


Mr.  CHhbs,  on  the  same  side : — 

The  liability  of  this  corporation  (which  is  itself  a  creature  of 
statute  law,  since,  although  originally  created  by  royal  prerogative, 
it  was  made  the  subject  of  enactment  by  the  Legislature  estab- 
lished under  Imperial  Statutes  3  &  4  Vict.  c.  35)  to  pay  damage 
in  respect  of  its  legally  authorized  acts  must  be  ascertained  from 
the  express  proyisions  of  statute.  [He  referred  to  14  &  15  Vict, 
c  128;  23  Vict  c  72;  and  27  &  28  Vict  c.  60;  and  to  the 
Ciyil  Code  of  Canada,  Art  362.]  Then  as  to  the  applicability 
of  Art.  407  of  the  Code.  The  Respondent  is  not  deprived  of  his 
property  within  the  meaning  of  that  article.  [Sm  Montague 
E.  Smith: — No,  but  the  principle  there  laid  down  applies  to 
certain  classes  of  damage.  Mr.  Bampiu : — There  are  numerous 
cases  decided  by  the  Court  of  Cassation  to  shew  that  this  case  of 
damage  to  property  is  included.]  Those  cases  ceased  at  a  certain 
time ;  and  the  Bespondent  here  is  deprived  of  that  which  is  a  ser- 
vitude under  sect  381  of  the  Civil  Code,  as  to  which  see  Art.  1589 
of  the  same  Code.  The  distinction  is  between  expropriation,  ante- 
cedently to  which  there  must  be  a  just  indemnity  paid,  and 
damage,  which  is  either  damnum  rine  ityurid,  or  to  be  compen- 
sated for  under  the  special  provisions  of  27  &  28  Yict.  c.  60.  As  to 
expropriation,  see  the  law  of  the  3rd  of  May,  1841,  in  the  Appendix 
to  Codes  Franfais;  and  for  the  nature  of  property,  see  art.  545  of 
Code  NapclSon ;  and  for  procedure,  compare  Dufour,  Droit  Adr 
mnUtratif,  vol.  v.  p.  368,  with  27  &  28  Vict  c.  60.  Although  in 
cases  of  expropriation  recourse  was  had  to  the  Courts  of  law,  in 
cases  of  damage  it  was  to  the  administrative  tribunal,  the  councils 
of  prefecture,  which  acted  under  the  law  of  the  17th  of  February, 
1800 :  see  Arts.  1382-3  of  the  French  Code.  It  is  now  settled  that 
every  case  of  this  nature,  except  the  expropriation  of  land,  belongs 
to  the  jurisdiction  of  the  councils  of  prefecture.  The  result  of 
the  authorities,  at  least,  is  that  this  is  not  a  case  of  expropriation : 
deeZaehariae,  Droit  OivU  Franfais,  torn.  ii.  sect  277 ;  8irey  (1852), 

Vol.1.  3  2D 
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J.  0.       part  ii.  p.  91.  The  Bespondent  in  this  case  has  suffered  no  damage 

1876        in  respect  of  which  he  is  entitled  to  any  compensation :  see  Dufowr^ 

MayobT&o.,  I^Ttni  Admmistraiif  aj^liquS,  sect.  233 ;  Dufatir,  JExprop.  p.  275, 

OF  MoNTBBAL  j^^  263  J  Metropolitan  Board  of  Works  v.  ITCarihy  (1) ;  Iveson  v. 

Drummokd.   Moore  (2),  cited  in  Biehefs  Case ;  Beckett  v.  Midland  BaUway 

Company  (3). 

Mr.  Bompas,  for  the  Bespondent : — 

The  question  is  whether  under  the  statutes  the  corporation  can 
shut  up  streets  without  giving  compensation  to  those  injurioosly 
affected  thereby,  or  whether  under  the  general  law  of  Canada 
compensation  is  due.  The  Bespondent  has  been  compelled  to 
give  up  his  property,  within  the  meaning  of  Art.  407  of  the  Code, 
and  the  Appellants  were  bound,  therefore,  as  an  antecedent  con- 
dition, to  indemnify  the  Plaintiff.  The  Canadian  Code  expressed 
and  does  not  abrogate  the  common  law  of  France  upon  this  sub- 
ject ;  and  in  France,  where  the  laws  express  the  will  of  the  king 
and  not  of  the  people,  it  was  a  maxim  of  the  common  law  that  the 
king  could  not  take  private  property  without  compensation.  See 
Isamhert,  Anciennes  Lois  Franfaises,  vol.  vii.  p.  144 ;  Ordonnanee 
de  Charles  VL  Paris,  Avril  1407.  Consequently  the  old  French 
statutes  do  not  as  the  English  statutes  contain  express  clauses  of 
compensation.  If  the  king  gave  a  corporation  the  right  to  take 
property  for  purposes  of  utility,  the  common  law  gave  the  indi- 
vidual a  right  to  compensation.  This  right  remains  unless  it  is 
expressly  taken  away  by  a  Canadian  statute.  See  Dupeyronny 
et  Delamarre,  p.  7,  sect.  10;  DdUoz,  Jurisprudence  Qinirdt, 
tit.  "  Expropriation  pour  utUite^  sects.  5  and  6 ;  Sirey,  vol.  xxv. 
pt  1,  pp.  297,  301,  where  a  question  arose  as  to  compensation 
for  rights  of  fishery.  A  servitude  is  such  a  right  as  gives  you 
a  title  to  indemnity  under  Art.  545  if  you  are  deprived  of  it— 
whether  it  is  called  servitude  or  quasi-servitude.  A  right  of  pas- 
sage throughout  the  entire  street  belongs  to  the  owner  of  every 
house  in  it  as  such  a  servitude  within  the  meaning  of  the  French 
law.  [He  referred  to  Proudhon,  TraiU  du  Domaine  Public,  voL  L 
p.  509,  Nos.  369,  372,  374;  vol.  ii.  p.  343,  Art.  570,  and  p.  346; 

(1)  Law  Rep.  7  H.  L.  243.  '  (2)  1  Ld.  Raym.  491. 

(3)  Law  Rep.  3  C.  P.  82. 
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Curassonf  Ko.  32,  p.  208 ;  Pardesms,  TraitS  dea  Servitudes,  vol.  i.       J.  a 
p.  96,  No.  40 ;  Demdambe,  vol.  xii.  arts.  699,  700,  701.]    [Sir        1876 
Barnes  Peacock: — Could  the  corporation  stop,  up  the  road,  mayor, &o^ 
giving  compensation  to  those  who  had  houses  on  either  side,  ^^  Mwtreal 
without  incurring  any  liability  under  French  law  to  others  not   Drummond. 
having  servitudes  who  might  nevertheless  sustain  special  damage  ?] 
Art.  545  of  the  French  Code  includes  within  its  scope  all  who  have 
real  rights,  which  probably  would  not  include  those  who  had  no 
houses  on  either  side.  For  French  cases,  see  Sirey,  vol.  xxvi.  pt.  i., 
p.  267 ;  Taum  of  Nantes  v.  Bienassy^  pt  ii.,  p.  196 ;  Siret/y  vol.  xxix. 
pt  i.  p.  164. 

With  regard  to  the  Canadian  statutes,  some  of  them  expressly 
give  compensation  in  all  cases  in  which  they  give  power  to  take 
property'  for  public  utility;  others,  including  23  Vict.  c.  72,  do 
not  provide  for  compensation  in  any  case.  They  do  not  expressly 
or  impliedly  take  away  the  right  to  compensation ;  there  is  no- 
thing in  them  inconsistent  with  that  right  which  the  common  law 
undoubtedly  gives.  He  referred  to  36  Geo.  3,  a  9,  s.  44;  3  &  4 
Vict.  c.  36,  s.  43 ;  4  Vict  c  22,  ss.  18,  27 ;  8  Vict  c.  59,  ss.  48, 
59,  63 ;  15  &  16  Vict  c.  128;  23  Vict  c.  72,  ss.  10,  51.  The 
English  cases  are  clear  that  if  an  Act  gives  power  to  do  a  parti- 
*cular  act  without  saying  anything  about  compensation,  then  if 
injury  results  from  such  act^  no  claim  arises  for  compensation.  If 
on  the  other  hand,  the  Legislature  says  you  may  make  by-laws  to 
stop  up  a  street,  that  means  you  may  make  by-laws  for  that  pur- 
^pose  consistently  with  the  rights  of  third  parties.  It  does  not 
delegate  a  power  to  be  exercised  irrespective  of  the  rights  of 
others.  Here  the  only  power  given  by  statute  to  the  corporation 
is  to  make  by-laws.  Stopping  up  a  street  does  not  necessarily 
interfere  with  rights  of  third  parties ;  it  may  be  stopped  subject 
to  those  rights  (if  any)  being  preserved  or  compensated  for.  More- 
over, the  by-laws  were  passed  subject  to  the  general  law  as  laid 
down  in  Art.  407  of  the  Code.  Otherwise  the  by-law  made  by 
ihe  Appellants  for  the  closing  up  of  St.  Felix  Street  without  a  ^ 
previous  payment  of  compensation  to  persons  whose  property  was 
taken  away  or  injured  was  illegal  and  void.  He  referred  to 
Attomey-Qenerd  v.  Colney  Hatch  Lunatic  Asylum  (1),  where  the 
(1)  Law  Rep.  4  Ch,  at  p.  146. 
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J.  0.       earb'er  cases  are  cited.    See  27  &  28  Yiot  c  60,  s.  18.    The  roles 

1876       of  French  law  on  this  subject  are  similar  to  the  rules  of  English 

3iAT0Br&c..  law  as  laid  doiyn  in  MdropolUan  Board  of  Works  v.  MoCartkif  (1). 

OP  MoNTRiAL  2^  referred  to  three  decisions  by  the  Court  of  Cassation  in  which 

Dbummoho.  Art  545  of  Code  NapoUon,  which  is  identical  with  Art  407  of  tlie 

Canada  Code,  was  relied  upon  as  giving  a  right  to  compensation  r 

Sirey^  toL  xxzvi  pt  1,  p.  601 ;  toI.  xxxyiii.  pt  1,  p.  455 ;  vol.  xlii* 

pt  1,  p.  594.    He  referred  also  to  Johnson  y.  ArAambavU  (2); 

The  result  of  common  law  and  statute  law  is  to  introduce,  into 

Canadian  law  the  same  rules  as  to  compensation  as  were  laid  down 

in  MMarthfs  Case  (1).    As  to  the  form  of  the  action,  he  refeired 

to  37  Vict  c.  51,  ss.  21,  and  the  CbcZa  o/ (Xvil  ProMdicre,  sect  141 

Mr.  Bighy  on  the  same  side : — 

The  doctrine  that  a  right  of  property  cannot  be  taken  away 
without  compensation  is  a  principle  of  French  common  law ;  the 
foundation  of  it  is  in  the  Digest,  lib.  43,  tit  8,  ch.  3.  According  to 
French  law,  the  right  of  using  this  street  is  regarded  as  a  right 
of  property  attached  to  the  houses  abutting  on  the  street  The 
French  writers  do  not  make  any  distinction  between  rights  of 
passing  and  rights  of  ingress  and  egress,  drc  They  style  snch 
rights  servitudes  or  quasi-servitudes :  see  Curatson^  p.  208,  No.  32; 
86Um,  ServUudes  reeOes,  Nos.  411, 412,  416 ;  TovUier,  vol.  iii.  Nos. 
480,  481 ;  Eussm,  p.  530 ;  DeMeau,  TraiU  de  FExpropriaim, 
p.  86 ;  Dufour,  Histoire  du  Droit  AdministraHf  vol.  v.  p.  322. 
As  to  the  meaning  of  the  word  "  property,"  see  AustiWs  Jurispru- 
dence, vol.  ii.  [3rd  ed.],  pp.  818,  819. 

Then,  assuming  that  we  have  such  a  right  as  if  interfered  with 
in  a  substantial  way  would  give  a  claim  to  compensation,  has  such 
damage  been  in  fact  sustained  ?  The  action  is  brought  on  acconnt 
of  the  suppression  of  the  street.  The  damages  are  sufficiently 
direct  and  substantial ;  there  is  a  permanent  depreciation  of  the 
value  of  Eespondent's  property  in  the  way  of  loss  of  rents,  for  the 
houses  cannot  be  let,  or  are  let  to  indifTerent  tenants.  In  this 
respect  the  case  is  distinguishable  from  the  French  cases  cited  on 
the  other  side,  which  were  cases  of  temporary  damage.    He  cited 

(1)  Law  Rep.  7  H.  L.  248.  (2)  8  Low.  Oml  Jut.  317. 
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Daubanian,  Voirie^  p.  238»  art  193,  where  the  distinotion  between       J.  c. 
temporary  and  permanent  damage  is  insisted  upon.    The  former       1876 
la  held  to  be  compensated  for  by  the  ultimate  advantage  accruing  MATOBf  &o., 
from  the  works  complained  ofc  ^'  Mohtbibal 

As  to  the  Uespondent's  remedy,  under  French  and  Canadian  Dbumxohd. 
law  the  proper  remedy  is  by  common  law  action/ and  it  is  sub- 
mitted that  the  same  is  not  taken  away  by  the  statutes  affecting 
the  corporation  of  MorUredL  The  Respondent  has  been  deprived 
of  property  within  the  meaning  of  sect  407  of  the  Code,  and  unless 
the  previous  indemnity  has  been  paid,  his  right  to  that  property 
or  its  equivalent  remains,  and  can  be  enforced  by  action.  In 
Jones  v.  Stanstead  By.  Co.  (1),  the  Plaintiff  iasked  for  the  demoli- 
tion of  a  duly  authorized  work,  and  not  for  an  indemnity.  Though 
the  work  is  not  illegal  the  right  to  the  indemnity  remains,  unless 
it  has  been  extinguished  by  a  previous  payment  Thus  the  doc- 
trine based  upon  English  statutes,  that  the  right  of  action  is  taken 
away  and  turned  into  a  statutory  right  of  compensation  does  not 
apply.  The  right  is  not  to  ask  that  the  obstruction  be  removed, 
but  to  ask  for  the  indemnity.  He  referred  to  Sirey,  vol.  xlii.  part  1, 
p.  594,  and  vol.  xxvi  p.  196.  Actions  for  indemnity  are  based  upon 
Art.  545  and  1398  of  Code  NapoUon,  Arts.  407  and  1053  of 
the  Canada  Code.  The  title  to  compensation  here  does  not  rest 
upon  27  &  28  Vict  c.  60,  s.  18,  but  on  principles  of  common  law, 
which  are  outside  the  statute,  and  are  not  affected  by  it  It  re- 
quires the  clearest  and  most  unambiguous  terms  to  justify  the 
construction  that  a  common  law  right  is  taken  away  by  statute : 
seeSidffwiek's  Statutory  Law,  p.  310.  This  point  was  never  taken 
at  all  in  the  Courts  below,  either  in  the  pleadings  or  in  argument. 
He  referred  to  Code  of  Civil  Procedure,  Art  322,  and  Art  21.  The 
Bespondent  is  within  the  principle  of  this  latter  article,  and  has  a 
right  which  is  not  taken  away  by  statute.  Sect.  18  of  27  &  28 
Yict  c.  60,  is  an  enabling  section,  and  does  not  bind  or  limit  him 
in  any  way. 

Mr.  WHb,  Q.C.,  replied  :— 

The  Bespondent  has  attempted  to  import  into  the  law  of  Canada 

(1)  Law  Rep.  4  P,  0,  98 ;  see  especially  p.  120. 
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J.  0.       Frencli  statutes  and  law,  which,  so  far  as  they  are  subsequent  to 
1876       1763,  hawd  no  application  in  Canada.    It  is  an  entire  misrepre-* 

Matob,  &o.,  sentation  to  say  that  before  the  Bevolution  it  was  a  maxim  of 
OF  McwTBiAL  French  common  law  that  compensation  was  always  due  in  cases 

DBUMMoin).  where  property  was  taken  for  public  utility.  Before  the  Bevolu- 
tion  there  was  every  abuse  of  seigniorial  and  other  feudal  rights  ; 
at  the  time  of  the  Beyolution  were  enacted  those  yiolent  laws 
which  destroyed  the  rights  of  the  old  feudal  aristocracy  without 
compensation.  Beyerence  for  the  rights' of  property  grew  up 
subsequent  to  that  date ;  and  the  Acts  of  1807  and  1810,  which 
have  been  referred  to,  are  now  the  law  of  France.  There  is  not  a 
word  to  be  found  in  the  writers  on  the  common  law  of  France  as 
to  this  alleged  right  of  compensation.  There  is  a  series  of  edicts 
relating  thereto  from  the  time  of  Philippe  le  Bd  to  be  found  in 
the  first  pages  of  DelaUea%iB  work ;  he  referred  especially  to  vol.  i.^ 
pp.  7-12,  and  to  an  edict  of  1705.  The  terms  of  compensation 
vary  considerably  in  the  different  edicts.  He  referred  to  BdUozs 
BSpertoire,  tit.  "  ExpropriaiionJ*  The  French  Code  dealt  with  a 
state  of  law  which  did  not  recognise  an  invariable  right  to  com- 
pensation. He  referred  to  BdaUeau  in  reference  to  the  conflict 
between  the  two  sets  of  French  Courts  on  the  subject  of  expro- 
priation and  indemnity;  and  to  the  laws  of  1807,  1810,  1841, 
1852,  mentioned  therein,  in  reference  to  the  claim  of  the  Pre- 
fecture Courts  to  cognizance  of  cases  of  expropriation.  A  new 
Court  was  established  in  1843  to  deal  with  the  subject,  and  it 
decided  that  the  amount  of  damage  belonged  to  the  adminiBtrati?e 
bodies,  whilst  cases  of  expropriation  belonged  to  the  judicial  au- 
thority. According  to  Delalleau  the  old  French  law  of  compensa*> 
tion  was  purely  administrative ;  and  on  the  cession  of  Canada  tha* 
administrative  law  of  France  was  not  such  as  could  have  been  or 
was  introduced :  see  Abbot  v.  Fraeer  (1). 

After  13  &  14  Geo.  3,  s.  8,  Canada  was  subject  to  legis- 
lative decrees;  and  in  the  whole  series  of  forty  years'  statutes,, 
from  31  Geo.  3,  to  end  of  Gea  4,  there  are  forty-five  Acts  for 
general  and  special  purposes,  involving  cession  of  property,  ten 
relating  to  roads,  twenty-five  to  bridges,  four  or  five  to  canals,. 

(1)  Law  Rep.  6  P.  C.  120. 
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some  to  harbonnfy  one  to  lighthouses,  and  two  to  railways,  and  one  J.  C. 
to  a  board  of  works.  Every  single  Act  has  its  own  clauses  of  com-  1876 
pensation,  and  differs  as  much  as  the  old  French  edicts  in  regard  matob,  &c., 
to  it,  and  the  method  of  providing  it.  The  one  solitary  Act  which  ^'  Moktrbal 
stops  up  a  particular  street  without  compensation  relates  to  Dbumvond. 
Manireal,  and  is  57  Gea  3,  c.  22.  4  Vict  c.  4,  established  muni- 
cipal councils ;  there  was  no  provision  for  compensation ;  but  the 
by-laws  which  it  authorized  have  no  validity  until  they  have  been 
approved  by  the  Governor-General  in  Council.  As  regards  the 
power  of  the  corporation  of  Montreal,  in  reference  especially  to 
road  making,  he  referred  to  27  &  28  Vict  c.  60,  s.  18;  36  Geo.  3, 
c.  9,  ss.  38,  39,  40 ;  3  &  4  Vict  c.  36,  s.  43 ;  4  Vict.  c.  32,  s.  18 ; 
8  Vict  c.  59,  ss.  52,  53 ;  the  subsequent  Acts  down  to  27  &  28 
Vict  did  not  introduce  any  material  change,  except  that  the  Act 
of  1860  authorized  by-laws.  In  1866  camie  the  Code  with  its 
407th  Article ;  in  reference  to  which  he  referred  to  Demohmbe, 
vol  ix.  Arte.  540,  545,  567;  BdaUeau,  vol.  i.  pp.  88,  92,  209, 
210 ;  Du/bfir,  tit  ''  Exprofriaiicn^^  arts.  2,  3.  The  preliminary 
indemnity  spoken  of  in  Art.  545  of  the  French  Code,  and  Art.  407 
of  the  Cwnada  Code,  is  inapplicable  in  cases  of  mere  damage,  which 
cannot  be  ascertained  beforehand.  The  modem  legislation,  under 
which  cases  of  expropriation  are  placed  under  judicial  cognizance, 
provides  a  statutory  exception  to  the  general  rule,  which  refers 
cases  of  a  similar  nature  to  the  administrative  Courto.  It  is  im- 
possible to  suppose  that  under  Art.  407  of  Canada  Code,  in  every 
case  in  which  special  provision  had  been  made  for  compensation 
under  previous  Canadian  legislation,  the  hand  of  the  surveyor  or 
other  officer  should  be  stayed  until  '^  previous  indemnity  "  had 
been  paid.  He  then  referred  to  a  Consolidation  Act,  passed  in  1874, 
in  reference  to  Monireal,  viz.  37  Vict.  c.  5X,  s.  123»  sub-s.  37,  which 
gave  power  to  make  by-law)9.  [Sib  Babnes  Peacock: — ^The 
statute  does  not  say  you  may  stop  up  a  street,  but  that  you  may 
niake  by-laws.  That  is  a  term  of  art,  and  means  reasonable  by- 
laws :  see  Camym'  Digest^  '^  Bye-law,"  C. ;  and  is  it  reasonable  to 
expropriate  without  compensation  ?]  That  depends  on  the  circum- 
stances of  each  case ;  whether  direct  and  material  damage  has 
been  incurred.    He  referred  to  DaUoz,  Jims.  Qinirale,  vol.  xlii. 
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J.  a  pt.  2.  tit ''  Travaux  publies,''  88.  816,  821,  and  case  in  note  to 
1876        p.  821 ;  Dalloz,  BeeueO,  vol.  hn.  pt.  3,  p.  61 ;  vol.  lix.  pt  3,  p.  45 ; 

Ua^&c,  vol.  lx«  pt.  3,  p.  2 ;  Dufaur  on  Expropriation,  p.  279 ;  Demolowlbe^ 
OF  MovTBBAL  ^^^  xiL  No.  699,  p.  198. 

JDbumxond. 

1876  The  judgment  of  their  Lordships  was  deliyered  hj  *" 

^^^'     Sib  Montague  K  Smith  :— 

The  action  which  gives  occasion  to  this  appeal  was  brought  hj 
the  Honourable  Lewis  ^Drwnmond  (the  Bespondent)  against  the 
municipal  corporation  of  the  city  of  Montreal  (the  AppellantB), 
for  damage  sustained  in  consequence  of  the  corporation  haying 
closed  one  end  of  St.  Fdix  Street,  in  Montreal. 

The  declaration  alleged  that  the  Plaintiff  had  built  eight  houses 
fronting  St.  Felix  Street,  which  at  one  end  opened  into  Bona- 
venture  Street,  and  at  the  other  into  St.  Joseph  Street,  and  that 
these  houses,  being  in  immediate  proximity  to  the  Bonaventure 
station  of  the  Qrand  Trunk  Railway  Company,  had  acquired  great 
value  as  boarding-houses  and  shops.  It  tben  alleged  that  the  cor- 
poration, '*  without  any  previous  notice  to  the  Plaintiff,  and  with- 
out any  indemnity  previously  offered  to  him,  forcibly,  illegally, 
wrongfully,  *  et  par  voie  de  fait,'  closed  up  St.  Fdtx  Street,  and 
built  from  the  south  end  of  his  houses  to  the  opposite  side  of  the 
street  a  close  wooden  fence,  about  fifteen  feet  in  height;"  that  in 
consequence  the  street  had  **  become  a  cut  de  eae,  and  the  occu- 
pants of  the  houses  had  lost  their  natural  means  of  egteaa  and 
regress."  It  also  alleged  that  the  occupant  of  one  of  the  houses 
had  abandoned  it  in  consequence  of  the  destruction  of  bis  business 

The  pleas  of  the  corporation  (written  in  French)  alleged  that 
in  closing  the  street  they  had  not  committed  ''  un  aete  de  violenee 
et  HUgalitS  ou  une  voie  de  fait;''  that  they  had  only  exercised  a 
privilege  and  used  a  power  conferred  upon  them  by  their  charter 
of  incorporation,  "  et  qu'en  eooerfant  ee  privtUge  Us  n'ontpasempiete 
sur  lapropriHi  du  demandeur;''  that  in  the  several  Acts  of  Incor- 
poration of  the  city  the  Legislature  had  specially  designated  the 
cases  in  which  they  were  liable  to  indemnify  individuals  from  the 
damages  resulting  from  the  exercise  of  their  powers^  that  is  to 
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fiay:— ''1,  TesoprofTtaium  foreie;   2,  h  ehanffemeni  de  nte  des       J.C. 
marchia  ;  3,  le  dumgemeni  de  niveau  des  troUain  ;"  and  that,  whilst        1876 
acting  within  the  limits  of  their  powers,  they  were  not  responsible  matob,  fto., 
for  damage.    The  pleas  then  state  that  the  street  ''n'a  pasitS^^  Mootmal 
obstruie  en  face  des  maisans  au  dela  propriSti  du  demandew,  et  DwJMiiom 
se$  heaJtaires  ont  aetueUement  entree  et  sortie  par  la  dite  rue.'* 

The  action  then  is  founded  on  a  trespass  and  wrong  illegally 
<K>nmiitted  by  the  corporation,  and  the  defence,  stating  it  gene- 
rally, rests  on  two  grounds :  (1)  that  the  street  was  lawfully  closed 
under  powers  conferred  by  the  Legislature,  and  therefore  no 
wrong  had  been  committed  for  which  an  action  in  this  form  will 
lie ;  and  (2)  that  the  Plaintiff  was  not  by  law  entitled  to  any 
indemnity  for  the  damage  complained  of. 
The  following  are  some  of  the  material  facts : — 
8t.  Fdix  Street  opens,  near  the  north  end  of  the  Plaintiff's 
houses,  into  Banaventure  Street,  and  extends  northwards  beyond 
the  latter  street  to  St,  Antoine  Street,  In  its  original  state  it  ran 
southwards  from  the  Plaintiff's  houses  to  St.  Joseph  Street.  This 
part  of  it  was  crossed  on  the  level  by  the  lines  of  the  Grand  Jwm- 
iion  BaUway  Company.  The  Bonaventure  station  was  a  short 
distance  from  the  Plaintiff's  houses,  the  ordinary  approaches  to  it 
being  in  Bonaventure  Street.  People  could,  however,  go  on  foot 
f]X)m  the  station  to  St.  Felix  Street^  but  only  by  walking  over  some 
lines  of  railway,  and  contravening,  in  so  doing,  the  by-laws  of  the 
company.  It  appears  that  a  large  number  of  persons,  arriving  by 
or  waiting  for  the  trains,  went  in  this  manner  to  St.  Felix  Street 
and  frequented  a  house  kept  as  a  restaurant  by  one  of  the  Plain- 
tiff's tenants,  which  they  could  no  longer  do  by  this  short  cut  after 
the  fence  complained  of  was  put  up.  In  the  years  1863  and  1864 
the  Bonaventure  railway  station  was  greatly  enlarged,  and  the 
goods  traf&c  transferred  from  another  station  to  it.  These  arrange- 
ments rendered  it  necessary  to  carry  additional  lines  of  rails  across 
St.  Felix  Street  to  the  south  of  the  Plaintiff's  houses,  making  the 
passage  there  difficult  and  dangerous.  To  assist  these  arrange- 
ments of  the  railway  company  the  corporation  undertook  to  close 
the  southern  part  of  St.  Felix  Street  and  open  a  new  street  to  the 
south  of  the  station.  The  manner  in  which  the  corporation  in  fact 
dosed  or  shut  off  this  southern  part  was  by  placing  a  wooden  bar- 


402  HOUSE  OF  LORDS  [VOL.  L 

J.  C.       rier  or  fencoi  from  ten  to  fifteen  feet  high,  across  the  street  imme- 
1876        diately  to  the  south  of  the  Plaintiff's  houses.    The  place  where 
Matob,  &o.,  people  used  to  enter  St.  Fdw  Street  from  the  railway  station,  ag 
OP  Mottbeal  i)efope  described,  was  to  the  south  of  this  barrier,  and  the  cutting 
Dbummond.  off  of  this  communication  caused  so  great  a  diminution  of  the  cus- 
tomers of  the  restaurant  that  the  Plaintiff's  tenant  gare  up  the 


The  authority  under  which  the  corporation  closed  the  street  is 
a  by-law  made  in  pursuance  of  an  Act  of  the  Provincial  L^;ii- 
lature  (23  Vict.  c.  72). 

Section  10  of  this  Act  authorized  the  council  to  make  by-laws 
for  various  purposes,  and  among  others  (sub-sect.  6),  ^*to  regDlate> 
dean,  repair,  amend,  alter,  widen,  contract,  straighten,  or  iii- 
eontinue  the  streets,  squares,  alleys,  highways,  bridges,  side  and 
cross-walks,  drains  and  sewers,  and  all  natural  water-courses  in 
the  said  city." 

A  general  by-law  was  afterwards  passed,  sect  3  of  which  is  as 
follows : — 

^  The  council  of  the  said  city  of  Montreal  may,  and  they  are 
hereby  authorized,  whenever  in  their  opinion  the  safety  or  con- 
venience of  the  inhabitants  of  the  city  shall  require  it,  to  dis-^ 
continue  any  street,  lane,  or  alley  of  the  said  city,  or  to  make  any 
alteration  in  the  same,  in  part  or  in  whole." 

And  subsequently,  on  the  11th  of  September,  1866,  a  spedal 
by-law  relating  to  St.  Fdix  Street  was  made,  which,  after  reciting 
that  it  was  deemed  expedient  in  the  interest  of  the  public  to 
open  a  new  street  (describing  it),  ''and  to  discontinue  a  portion  of 
St.  Felix  Street,*'  ordains  and  enacts  that  a  new  street  called 
Albert  Street  be  opened,  and  that  a  section  of  St.  FeUm  Sired, 
describing  it  by  a  plan  and  measurements  (being  the  part  to  the 
south  of  the  Plaintiff's  houses)  '^  be  henceforth  discontinued." 

It  was  not  disputed  that  under  these  powers  the  corporation 
might  lawfully  discontinue  this  portion  of  the  street,  but  it  was 
contended  that  they  were  bound,  as  an  antecedent  condition,  to 
indemnify  the  Plaintiff  for  the  damage  he  would  thereby  sustain, 
and  that  erecting  the  barrier  before  doing  so  was  an  unlawfal 
act  and  a  trespass.  The  whole  case,  indeed,  of  the  Plaintiff,  so 
£ar  as  this  action  is  concerned,  rests  on  the  assumption  that  his 
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property  has  been  inraded  in  a  way  to  constitute  ^  une  exproprior       j.  c. 
/um,"  whicfai  it  was  urged,  could  only  be  lawfully  effected  in  con-        i876 
formity  with  Art,  407  of  the  Civil  Code  of  Lofwer  Camnda,  "  upon  m^y^Ao. 
a  just  indemnity  previously  paid."    It  was  argued  that  the  statute  ^'  Mohtrkai. 
giving  the  power  to  make  by-laws  to  discontinue  streets  should  be  Dbumxond. 
held  to  have  been  passed  subject  to  the  general' law  embodied  in 
this  article. 

Art  407  runs  thus :  **  No  one  can  ^be  compelled  to  give  up  his 
property  except  for  public  utility,  and  in  consideration  of  a  just 
indemnity  previously  paid." 

A  similar  article  is  found  in  the  Code  NapoUan  (Art  545). 

These  articles  undoubtedly  embody  a  fundamental  principle  of 
the  old  French  law,  which,  whilst  allowing  private  property  to  be 
taken  for  purposes  of  public  utility,  asserted  its  generally  invio- 
lable nature  by  requiring  previous  payment  of  a  just  indemnity. 
They  are  found  both  in  the  French  and  Canadian  Codes  under 
the  title  ^Bela  PropriUe^^  and  in  both  follow  the  articles  which 
define  property  or  ownership. 

The  original  article  in  the  Code  NapoUon^  was  in  effect  the 
declaration  of  a  principle  which,  in  France,  has  been  applied  by 
numerous  special  laws.  In  the  Canadian  Code,  also,  Art  407  is 
supplemented  by  Art  1589,  which  is  as  follows : — "*  In  cases  in 
which  immoveable  property  is  required  for  purposes  of  general 
utility,  the  owner  may  be  forced  to  sell  it,  or  it  may  be  expro- 
priated by  the  authority  of  law,  in  the  manner  and  according  to 
the  rules  prescribed  by  special  laws." 

In  the  special  laws  passed  both  in  France  and  Canada,  the 
principle  of  previous  indemnity  in  cases  of  "  eoopropriaium^*  pro- 
perly so  called,  appears  to  have  been  generally  maintained.  But 
exceptions  have  been  made  in  works  of  urgency ;  and  it  is  obvious 
that  special  laws,  when  passed  by  competent  authority,  may  adopt, 
reject,  or  modify  this  principle. 

A  distinction  has  long  been  made  in  France,  and  indeed  it 
exists  in  the  nature  of  things,  between  **  eoBpropriaiion^*  properly 
so  called,  in  respect  of  which  previous  indemnity  is  payable,  and 
simple  ^^dammaffe;**  and  a  further  distinction  between  direct 
damage,  which  gives  the  sufferer  a  right  to  compensation,  and 
indirect  damage,  which  does  not 
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J.  c.  Great  research  was  displayed  by  the  learned  connsel  on  both 

1876        sides  in  investigating  the  history  of  French  law  and  procedure  on 

HatqM^.    these  subjectSi  the  powers  coDferred  on  the  tribnoals,  and  the 

-OF  MoHTBBAL  oonflicts  botwoen  them.    According  to  the  opinion  of  JDoSm  the 

Dbumxqro.  first  complete  system  of  procedure  is  to  be  foond  in  the  Law 

8  Mars  1810.    A  short  history  of  this  and  other  laws  upon  the 

subject  will  be  found  in  BaOoz^s  BSpertaire,  iit,^  Es^roprialm," 

c.  1. 

It  is  sufficient  for  the  present  purpose  to  note  that  a  conflict 
arose  under  these  laws  between  the  ordinary  Courts  of  law  and 
the  administratiye  tribunals,  during  which  numerous  decisioDS 
bearing  on  the  present  controversy  took  place.  It  was  settled,  at 
least  after  the  Law  8  Mars  1810,  that  the  (Courts  of  law  alone 
had  jurisdiction  to  decide  on  the  indemnity  payable  to  ownei8]of 
property  in  cases  of  expropriation!  and  that  the  province  of  the 
administrative  tribunals  was  confined  to  cases  of  damage;  but 
conflicts  constantly  arose  as  to  whether  particular  cases  fell  within 
one  or  the  other  category,  and  the  claims  of  owners  of  houses  to 
indemnity  for  injury  to  their  servitudes  or  fttom-servitodes  in 
public  streets  were  a  fertile  source  of  them; 

DemoUmbe  adverts  to  these  conflicts  in  his  TraUS  des  Servi- 
tudes, and  thus  sums  up  the  controversy  (vol.  zii.  art  700). 
Assuming  as  he  does,  that  the  owners  of  houses  bordering  on  streets 
are  entitled  to  indenmity  when  ^  leurs  droits  Scuoces  au  de  sortie,  d» 
intes  otf  Sigwiis  "  are  suppressed,  or  injuriously  affected,  he  asks 
what  is  the  competent  authority  to  determine  their  claims  ?  His 
answer  is,  ''  CeUe  question  est  eBe-meme  fort  dSieate.  Cest  h 
pouvoir  judiciaire  suivant  les  uns,  puisqu'U  iagik  d^une  question  de 
proprietS  privie.  Cest  au  corUraire,  d^apres  les  autres^  le  pouvoir 
administrcUify  puree  qu*il  ne  s^agitpas  d^une  vMUMe  expropriation, 
fMM  seulement  d'un  simple  dommage,  quoique  ee  dommage  soU 
permanent,  el  nous  avons  d4jd  dit  (referring  to  vol.  ix.,  art  567), 
que  telle  paratt  etre  aujottrcPhui,  apres  heauooup  d^hesitation  et  de 
luttes,  la  doctrine  gSnSrdlement  suivie"  DdaUeau,  in  his  Traiii  de 
TExpropriaiion,  arrives  at  the  same  conclusion.  (See  art.  152, 
[eth  ed.]  pp.  85  to  87.) 

No  doubt  jn  some  of  the  French  decisions  and  authorities  the 
violation  of  rights  of  this  kind  has  been  treated  as  ''  une  expro- 


VOL.  L]  AOT)  PBIVY  COUNCIL.  405 

priaiian  YieUer  But  in  others  it  has  been  spoken  of  as  being  only       J.  a 
analogoos  to  it,  as  thus :  ''  oomiM  iH  wbissaU  une  eoBpropriaUon       1876 
redU  cPune  partie  de  sol."   (See  Ddatteau,  p.  86 ;  Ckmman^  p.  211).  mat^Ao., 
Be  this  as  it  may,  the  result  of  the  decisions  appears  to  be  cor-  ^'  Mowprkal 
reedy  summed  up  by  Demotomhe^  and  it  would  seem  that  in  Bbokmond. 
France  at  the  present  day  damage  to  rights  such  as  **  droits 
Saecks "  to  streets  are  not  deemed  to  constitute  ^  es^opridlicny 
Indeed^  upon  a  reasonable  construction  of  the  language  of  Art.  407 
of  the  Code,  it  seems  to  apply  to  property  which  can  be  actually 
ceded,  and  for  which  indemnity  could  be  fixed  before  it  was  ceded. 

The  compensation  allowed  in  Franee  for  **dommage!*  as  distin- 
goished  from  *'  exproftiakiofik^  seems  to  be  founded  on  an  equit- 
able principle  which  the  special  laws  have  adopted  subject  to  the 
regulations  prescribed  in  them.  But  claims  for  damage,  other 
than  that  arising  from  the  cession  of  property,  being  for  the  loss 
caused  by  the  execution  of  the  works  and  as  a  consequence  of 
them,  it  would  be  unreasonable  to  require  prerious  indemnity ; 
uideed,  in  many  cases,  the  extent  of  damage  cannot  be  previously 
ascertained.  The  distinction  between  the  damage  which  grows 
from  an  expropriation,  and  that  which  arises  from  the  execution 
of  the  works  (''  TexieuUan  vlUrimre  dea  travaux  "),  is  plainly  put 
and  illustrated  by  Delalleau.  The  latter,  he  says  is,  **  nan  la  BuUe 
de  TegBpropriaium,  tnais  la  auUe  de  Fexieution  de  iravatui"  and  he 
shews  how  in  the  nature  of  things  the  indemnity  for  it  cannot  be 
assessed  beforehand,  but  should  be  the  subject  of  a  subsequent  in- 
quiry, even  in  the  case  where  an  actual  expropriation  has  taken 
place.    (See  BdaUeau,  art.  801  to  305.) 

Assuming,  then,  that  the  Plaintiff  had  rights  in  8i.  Felitt  Street 
which  have  sustained  damage,  their  Lordships  think  he  has  failed 
to  establish  an  expropriation,  or  an  injury  which  would  give  him  a 
right  to  preliminary  indemnity,  so  as  to  make  the  corporation 
wrongdoers,  and  their  act  in  dosing  the  street  a  trespass  and  **  une 
vote  defaiif*^  because  such  indemnity  had  not  been  paid.  It  seems 
to  them,  that  if  he  has  any  claim,  it  is  one  to  be  prosecuted  under 
the  proTisions  of  the  Act  relating  to  expropriations  by  this  cor- 
poration (27  &  28  Vict  c.  60),  which  will  be  hereafter  considered. 
(See  on  this  point  Janes  v.  Stanstead  Baihoay  Company  (1).) 
(1)  Law  Bep.  4  P.  G.  98. 


406  HOUSE  OP  LOBDS  [VOL  I 

J.  c.  Their  Lordships  observe  that  one  of  the  groands  on  which  Mr. 

1S76        Justice  Tasehereau  has  sustained  the  action,  instead  of  sending  the 

Matot^&c.,  Phuntiff  to  the  special  tribunal  constituted  by  the  Act  referred  to, 
OP  MoHTBEAL  jg  ^hat  tho  parties  had  submitted  to  the  jurisdiction  of  the  Court, 

Dbuxhond.   but  they  are  unable  to  find  sufficient  evidence  of  submission  or 
consent  in  the  record  to  justify  this  condnsion. 

Whilst  upon  the  considerations  just  referred  to,  it  seems  to  their 
Lordships  that  the  present  action  is  misconceived,  they  are  re- 
luctant to  determine  the  case  without  considering  the  other  points 
(more  nearly  touching  the  merits  of  the  claim)  which  were  aigned 
at  the  Bar.  These  were :  that  the  Plaintiff  had  suffered  no  injury 
which,  by  the  French  law,  would  give  a  right  to  indemnity;  and 
that,  if  this  were  not  so,  the  legislation  authorizing  the  act  which 
caused  the  damage  had  taken  away  the  right  of  action  without 
providing  compensation. 

It  cannot  be  denied  that  the  law  of  France  allows  to  the  owners 
of  houses  adjoining  streets  rights  over  them,  which,  if  not  servi- 
tudes, are  in*  the  nature  of  servitudes.  Demohmhe  enumerates  as 
imdoubted  the  rights  *^€Fae6e8  ou  de  sortie,  dee  vuee  ou  d^iffouh" 
(vol.  zii.  s«  699)  ;  and  the  same  rights  are  spoken  of  by  Proudkon 
(vol.  i.  art.  369).  The  right  of  access  to  a  house  is  of  conise 
essential  to  its  enjoyment^  and  if  by  reason  of  alterations  in  the 
street  the  owner  cannot  get  into  or  out  of  it,  or  is  obstructed  in 
doing  so,  there  seems  to  be  no  doubt  that  by  the  law  of  France  he 
is  entitled  to  recover,  in  some  form,  indemnity  for  the  damage  he 
sustains.  But  the  stopping  of  a  street  at  one  of  its  ends  does  not 
produce  these  consequences.  The  occupiers  of  the  Plaintiff's  houses 
can  go  from  them  into  8t.  Felix  Street,  and  pass  from  it  into  other 
streets,  and  through  them  into  all  parte  of  the  city.  The  onlj 
effect  of  making  the  street  9,  evi  de  sae,  so  far  as  the  rights  of 
access  and  passage  are  concerned  (apart  from  the  loss  of  customers 
to  be  presently  noticed),  is,  that  the  Plaintiff's  tenants  have  to  go 
by  other  streets,  and  further,  to  reach  the  southern  part  of  the 
city. 

The  counsel  for  the  Plaintiff  contended,  indeed,  that  a  right  of 
passage  throughout  the  entire  street  belonged  to  the  owner  of 
every  house  in  it  as  a  servitude,  and  undoubtedly  they  were  able 
to  refer  to  some  authorities  in  &vour  of  this  view ;  but  the  weight 
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of  authority  appears  to  be  the  other  way.    With  all  their  in-       j.  c. 
dnstry,  the  learned  counsel  were  nnable  to  find,  in  the  mass  of       1376 
French  decisions  on  this  subject^  a  single^case  in  which  it  has  been  MATOBT&a 
held  that  closing  one  end  only  of  a  street  was  an  interference  with  or  Moktbeal 
the  rights  of  access  and  passage  which  gave  a  claim  to  compensa-  Dbcmmond. 
tion.    On  the  other  hand,  several  authorities  and  decisions  were       """^ 
cited  to  the  contrary.     Demchmbey  in  discussing  [the  rights  of 
access  and  other  rights  in  streets  (which  he  acknowledges  are 
semtudes  that  cannot  be  interfered  with  by  the  Administration 
without  making  compensation),  considers  the  passage  a  man  enjoys 
oyer  that  portion  of  a  street  which  is  not  necessary  for  immediate 
access  to  his  house,  to  be,  not  a  right,  but  only  an  advantage  of 
which  he  may  be  deprived  without  compensation.    And  among 
the  instances  of  interference  with  mere  advantages,  as  distinguished 
from  rights,  he  gives  the  following :  "  Camme  «,  par  exemple,  TAdr 
ministration  diminuuiit  la  largeur  de  la  place  oudeld  rue,  ou  meme 
si  dkfermait  la  rue  par  Tun  de  ses  latUs^de  mantere  a  en /aire  une 
impasse.''     (Vol.  xii.  s.  699.) 

In  DaHoz,  Beperioire,  tit. ''  Travaux  Pvhlies,''  sec.  816,  it  is  said 
that,  to  give  a  claim  to  indemnity,  according  to  the  constant  juris- 
pradence  of  the  ConseU  cCEtat,  the  damage  must  be  material,  and 
the  direct  and  immediate  consequence  of  the  works  executed  by 
the  Administration,  and  that  for  indirect  damage  no  indemnity 
is  due.  And  in  sect.  818  he  gives,  as  an  instance  of  indirect 
damage,  ^  La  diprSeiaiian  causSe  a  une  maisan  situie  dans  une  rue, 
qui  par  suite  de  travaux  pMios  a  itifermie  a  une  de  ses  extrSmitis, 
cHort  gfjUeUe  rede,  du  c6U  opposS,  une  communication  avec  aulres 
rviesr 

In  BaUoZf  BecueU,  1856,  part  8,  p.  61,  an  important  Arret  of 
the  ConseS  d^Etat  is  set  out,  given  in  a  case  in  which  the  owner  of 
a  house  in  a  street  at  Totdouse,  one  end  of  which  had  been  closed, 
claimed  an  indemnity  of  40,000fr.  One  of  the  eonsidSrants  of 
this  ArrSt,  which  affirmed  the  judgment  of  the  ConseU  de  Prefecture 
rejecting  the  claim,  is  as  follows : — 

"^  ChnsidSrofd  que  si  la  Bue  de  TOrme-sec  a  Mfermie  aux  voUures 
a  cede  de  ses  extrimiiis  qui  aboutissait  a  la  dite  place,  die  est  restie 
ouverte  du  cSti  opposi,  et  se  irouve  encore  en  eommunication  avec  la 
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J.  C.        nauveUe  Bw  de  rOnne^see^  qu'aiim  la  dite  moMon  n'ayant  pas  He 
1876       ^v6e  de  8on  aedes  a  la  vaie  pMique,  la  diprieiaiian  qu'eUe  awrait 
Matob^Ao.,  P^  iprouver  ne  consKtaeraii point  un  dommage  dired  et  maUridqyi 
OF  MoniBii^L^  donner  droit  a  une  indemniU;'  dte. 

It  certainly  then  appears  that  in  France  the  depreciation  caused 

to  a  honse  by  stopping  one  end  of  a  street,  supposing  it  to  remain 
open  at  the  other,  is  not  regarded  as  an  interference  with  a  serri- 
tnde,  nor  (standing  alone)  such  direct  and  immediate  damage  as 
will  give  a  title  to  indemnity ;  and  if  this  be  so,  there  seems  to  be 
no  reason  or  authority  for  declaring  the  law  to  be  otherwise  in 
Canada. 

The  authorities  referred  to  leave  untouched  the  question 
whether,  if  a  street  were  stopped  at  both  its  ends,  indemnity  would 
be  payable.  It  is  enough  to  say  that  should  such  a  case  arise,  it 
might  possibly  be  contended  with  effect  that  a  virtual  destruction 
of  the  undoubted  rights  of  access  to  the  houses  in  the  street  so 
closed  had  been  occasioned  which  would  give  to  their  owners  a 
title  to  indemnity. 

It  was  further  contended  for  the  Plaintiff  that  beyond  the  mere 
passage  through  the  street  of  which  the  occupiers  of  his  houses 
were  deprived,  he  had  sustained  special  damage  by  reason  of  the 
loss  of  customers,  who  formerly  came  from  the  railway  station  into 
the  street  and  were  now  prevented  from  doing  so,  and  that  thus 
the  value  of  his  houses  for  the  purpose  of  the  particular  trades 
carried  on  in  them  was  depreciated. 

But  it  is  to  be  observed  that  there  was  no  authorized  road  from 
the  railway  station  to  this  street^  and  the  people  who  came  into  it 
from  the  station  did  so  in  an  irregular  manner,  and  by  passiog 
over  the  lines  and  works  of  the  railway,  in  contravention  of  tho 
by-laws  of  the  company.  This  source  of  profit  was  obviously  of  a 
precarious  kind,  and  cannot  be  regarded  as  permanent.  The  street 
does  not  appear  to  have  been  much  used,  being  inconvem'ent,  if 
not  dangerous,  from  the  frequent  passing  of  railway  trains,  and, 
apart  from  the  custom  of  the  railway  passengers,  uo  special  advan- 
tage seems  to  have  been  derived  from  its  being  a  thoroughfare. 
French  cases  were  cited  to  the  effect  that  the  loss  of  customers 
(unlesSi  indeed,  the  right  of  access  as  before  interpreted  is  infringed) 
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would  not  be  sach  a  direct  and  immediate  damage  as  would  give  a        J.  0. 
-claim  to  indemnity.   (See  Bufcv/r^  **  Droit  Admini$tratif  appliqui,''       1876 
275, 277, 323.)  A  similar  decision  was  given  by  the  House  of  Lords  mat^Ao  , 
m  BicTcet  v.  MdropdUan  BaSwatf  Company  (1).  o*"  Moj»tb«al 

Whether,  if  the  closing  of  the  street  had  cut  off  the  Plaintiff's  Dbunmond. 
hoQses  from  a  place  the  occupiers  had  long  used  in  connection 
with  them,  as  from  a  wharf  upon  a  public  river,  or  had  rendered 
the  immediate  approach  to  the  houses  difficult  or  inconvenient,  he 
would  have  been  entitled  by  French  law  to  indemnity  upon  the 
principle  on  which  two  English  decisions,  turning  upon  facts  of 
the  kind  just  supposed,  were  determined,  it  is  unnecessary  to  con- 
sider. But  the  present  case  differs  from  the  supposed  ones.  The 
immediate  access  to  the  houses  is  not  obstructed,  and  the  occupiers 
of  them  had  no  special  object  beyond  that  of  their  neighbours  in 
going  to  the  part  of  the  city  which  lies  south  of  the  barrier. 
Indeed,  there  is  no  evidence  that  any  inconvenience  was  felt  on 
this  score,  and  probably  none  could  have  been  given,  for  there 
appears  to  be  another  street,  easily  accessible  to  the  occupiers  of 
the  Plaintiff's  houses,  by  which  this  part  of  the  city  can  be  reached, 
^nd  which,  whilst  only  a  little  further,  is  probably  more  com- 
modious, being  less  liable  to  obstruction  from  the  operations  of 
the  railway.  The  gravamen  of  the  damage,  as  proved,  was  the 
loss  of  the  custom  of  the  railway  passengers  already  adverted  to. 
No  doubt  the  distinctions  in,  the  cases  on  this  subject  are  fine. 
The  English  decisions  (which  are  only  referred  to  by  way  of  illus- 
tration) as  well  as  the  French  have  been  conflicting,  and  the 
boundary  lines  between  them  are  in  consequence  somewhat 
indistinct.  (See  Metropolitan  Board  of  Works  v.  MeOarthy  (2) ; 
Beckett  v.  Midland  Bailtcay  Company  (3).) 

One  ground  of  damage  complained  of  is  due  not  to  the  discon- 
tinuance of  the  street,  but  to  the  manner  of  closing  it.  ,  It  is  said 
the  barrier  which  has  been  erected  darkens  the  Plaintiff's  houses. 

It  may  be  that  the  Plaintiff  has  some  ground  of  complaint 
on  this  head,  but  he  has  not  alleged  in  his  declaration  that  the 
windows  of  his  houses  have  been  deprived  of  light,  but  only  that 
the  street  has  been  darkened;  nor  does  the  evidence  distinctly 

a)  Law  Bep.  2  H.  L.  175.  (2)  Law  Rep.  7  H.  L.  213. 

(3)  Law  Rep.  3  C.  P.  97. 
Vol.  L  3  2  E 
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J.  0.       shew  a  deprlyation  of  light  to  an  actionable  degree,  nor  is  such  a 
1876       deprivation  found  as  a  fact  by  the  experts  or  the  Jndges.    The 

Mayor,  fto.,  great  contest  in  the  cause  has  been  as  to  the  damage  arising  from 
OF  MoMTBBAL  ^^Q  guppression  of  the  street,  and  not  that  due  to  the  form  of  the 

Drummosd.  barrier.  Throughout  Mr.  Justice  Tasehereau^s  judgment^  in  which 
that  learned  Jadge  ably  supports  his  own  view,  there  is  no  allu- 
sion to  loss  of  light  as  a  substantive  grievance.  If,  however,  this 
or  other  damage  has  been  occasioned  by  the  proximity  of  the 
barrier,  it  would  be  recoverable,  if  at  all,  under  the  corporation 
statutes  The  amount  of  damage  assessed  in  the  action  is,  in  the 
main,  given  in  respect  of  loss  of  custom  and  the  consequent  de- 
preciation in  the  value  of  the  houses. 

The  other  questions  argued  turned  upon  the  special  statutes 
relating  to  the  corporation.  It  was  contended  that  these  Acts 
excluded  an  action  for  indemnity,  and  gave  no  compensation  in 
cases  like  the  present.  For  the  Plaintiff  it  was  denied  that  the 
action  was  thns  excluded,  but  it  was  said  that,  if  taken  away, 
compensation  was  given. 

Upon  the  English  legislation  on  these  subjects,  it  is  clearly 
established  that  a  statute  which  authorizes  works  makes  their 
execution  lawful,  and  takes  away  the  rights  of  action  which  would 
have  arisen  if  they  had  been  executed  without  such  authority. 
Statutes  of  this  kind  usually  provide  compensation  and  some  pro- 
cedure for  assessing  it ;  but  it  is  a  well  understood  rule  in  Englcmd 
that  though  the  action  is  taken  away,  compensation  is  only 
recoverable  when  provided  by  the  statutes  and  in  the  manner 
prescribed  by  them.  In  practice  it  is  generally  provided  in 
respect  of  all  acts  by  which  lands  are  "injuriously  affected"— 
words  which  have  been  held  by  judicial  interpretation  of  the 
highest  authority  to  embrace  only  such  damage  as  would  hare 
been  actionable  if  the  work  causing  it  had  been  executed  without 
statutable  authority. 

In  the  Canadian  Act  (23  Vict.  c.  72)  authorizing  the  by-law  in 
question,  no  compensation  is  expressly  provided  for  the  damage 
which  may  be  caused  by  any  of  the  acts  it  authorizes  to  be  done. 
But  in  a  previous  Act  (14  &  15  Vict  c.  128),  provision  for  com- 
pensation is  expressly  made  in  two  instances.  Thus,  the  power  to 
make  by-laws  for  altering  the  footpaths  or  side-walks  of  any  street 
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is  oonferred  sabject  to  the  provision  ^'that  the  ooancil  shall  make       J.  C. 
oompensation  out  of  the  foods  of  the  city  to  any  persons  whose       i^q 
property  shall  be  injnrionsly  affected  by  any  sach  alteration  of  the  |f^^^^ 
level  of  the  footpath  in  front  thereof."    And  the  power  to  make  or  Montbsal 
by-laws  for  changing  the  sites  of  markets  and  appropriating  the  DsuinfoirD. 
sites,  saves  to  any  party  aggrieved  "  any  remedy  he  may  by  law 
have  against  the  corporation  for  any  damage  he  might  thereby 
sustain." 

The  counsel  for  the  corporation  referred  to  two  or  three  other 
instances  of  express  provisions  in  former  Acts  relating  to  this 
corporation^  and  also  to  sets  of  Acts  authorizing  roads,  bridges, 
and  other  public  works,  which  provided  compensation  in  express 
terms,  and  contended  that  it  might  be  inferred  from  this  course  of 
legislation  that  the  intention  was  to  exclude  compensation  when- 
ever it  was  not  expressly  given. 

On  the  other  hand,  the  counsel  for  the  Plaintiff  relied  on  the 
fact  that  no  compensation  was  provided  by  the  Act  authorizing 
the  by-law  in  question,  although  the  power  it  conferred  would,  it 
was  said,  justify  an  interference  with  property,  and  with  un- 
doubted servitudes,  and  also  upon  the  difference  between  English 
and  French  law,  arising  from  the  existence  of  the  article  of  the 
Code,  and  the  dissimilar  systems  of  procedure  in  the  two  countries. 
Their  contention,  in  substance,  was  that  the  special  Acts  should 
be  read  with  and  subject  to  Article  407  of  the  Code  in  the  cases 
to  which  it  was  applicable,  and  also  to  the  general  law  which  gave, 
in  certain  cases  at  least,  a  right  to  indemnity  for  damage. 

Whatever  may  have  been  the  effect  of  the  special  Acts  relating 
to  this  corporation  before  the  passing  of  the  27  &  28  Vict.  c.  60, 
they  must  now  be  read  and  considered  with  it.  That  Act  is  in- 
deed a  Statute  upon  expropriations.  After  reciting  in  the  preamble 
that  much  difficulty  was  often  experienced  in  carrying  out  the 
law  in  force  relating  to  expropriations  for  purposes  of  public 
utility,  it  establishes  a  tribunal  consisting  of  Commissioners  for 
determining  the  value  of  property  expropriated,  and  a  system  of 
procedure  for  such  cases.  Then  the  18th  section  enacts  that  these 
provisions  shall  be  extended  to  all  cases  in  which  it  becomes 
necessary  to  ascertain  the  compensation  to  be  paid  for  any  damage 

3  2  E  2 
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J.  G.       sustained  by  reason  of  any  alteration  in  the  level  of  footways 

1876        made  by  the  council,  or  by  reason  of  the  removal  of  any  esta- 

Matob,  &G.,  blishment  subject  to  be  removed  under  any  by-law  of  the  coonciU 

oif  MoOTBEAL  u^y  ^  ^^y,  party  by  reason  of  any  other  act  of  the  counca,/ar 

Dbuumomp.   which  ihey  are  bowid  to  make  compeneaiian.** 

It  was  contended  for  the  corporation  that  this  general  danse 
referred  only  to  such  compensation  as  was  expressly  mentioned  in 
their  statutes,  though  they  could  only  point  to  two  instances  of 
such  compensation  which  could  satisfy  the  words,  and  these  were 
contained  in  a  Bead  Act  (36  Geo.  3,  c.  9),  the  powers  of  which 
were  transferred  to  the  corporation.  Whilst  for  the  Plaintiff  it 
was  said  that  if  it  be  held  that  actions  for  indemnity  are  taken 
away,  this  sweeping  clause  ought  to  be  construed  so  as  to  compre- 
hend all  cases  of  damage  for  which,  by  the  general  law,  indemnity 
would  be  due,  and  as  being  in  effect  equivalent  to  the  common 
clause  in  the  English  statutes  containing  the  words  *' otherwise 
injuriously  affected." 

Beading  the  clause  in  the  latter  sense  compensation  would  be 
expressly  given  by  it  to  all  who  may  suffer — ^to  use  the  English 
phrase — actionable  damage.  A  provision  to  this  effect^  if  it  be 
made,  would  no  doubt  be  equitable  and  reasonable ;  whereas  if  it 
be  not  made  the  scheme  of  compensation  provided  by  these  Acts 
would  seem  to  be  defective.  Their  Lordships,  however,  do  not 
think  it  necessary  to  decide  in  this  appeal  the  question  thus  raised, 
since,  in  whatever  manner  it  may  be  determined,  and  whatever 
may  have  been  the  case  before  the  18th  section  of  the  27  & 
28  Yict.  c.  60,  was  passed,  they  think  that  this  enactment,  by 
requiring  that  the  compensation  payable  to  any  party  <*  by  reason 
of  any  act  of  the  council  for  which  they  are  bound  to  make  com- 
pensation,'* shall  be  ascertained  in  the  manner  prescribed  by  the 
Statute,  excludes,  by  necessary  implication,  actions  of  indemnity 
for  damage  in  respect  of  such  acts.  It  is  enough,  therefore,  to 
say  that  in  their  view  the  corporation,  having  acted  within  their 
powers,  the  Plaintiff's  claim  (if  sustainable  at  all)  is  of  a  kind 
which  would  £dl  to  be  determined  by  the  Commissioners  under 
the  special  Act. 

It  may  be  observed  that  the  question  of  procedure  in  cases  of 
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this  kind  is  not  merely  a  technical  one.    This  was  pointed  out  in       J.  c. 
the  judgment  of  this  Committee  in  Jones  v.  Stanstead  Bailway       i876 
Company  (1).    It  is  there  said:  ''The  claim  for  damages  in  an  MAYOTi^fto., 
action  in  this  form  assumes  that  the  acts  in  respect  of  which  they  ®'  Moktbial 
are  claimed  are  unlawful,  whilst  the  claim  for  compensation  under  Dbumkoko. 
the  Bailway  Acts  supposes  that  the  acts  are  rightfully  done  under 
statutable  authority ;  and  this  distinction  is  one  of  substance,  for 
it  affects  not  only  the  nature  of  the  proceedings,  but  the  tribunal 
to  which  recourse  should  be  had/* 

On  the  whole  case  their  Lordships  find  themselves  unable  to 
concur  in  the  judgment  pronounced  by  the  majority  of  the  Judges 
of  the  Court  of  Queen's  Bench,  and  they  will  humbly  advise  Her 
Majesty  to  reverse  both  the  judgments  below,  and  to  direct  that 
the  action  be  dismissed  with  costs.  The  Bespondent  must  pay 
the  costs  of  this  appeaL 

SoUcitors  for  the  Appellants:   Messrs.  WUde,  Berger,  Moore,  * 
Wilde. 
Solicitors  for  Bespondents :  Messrs.  Bischoff,  Bompas,  &  Biechoff. 

(1)  Law  Rep.  4  P.  C.  98. 
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_  .„  ,  Respondents. 

RAY 

Forcible  Entrff — 15  Bic,  2,  c.  2'^Mcrtgagee  in  Fee 

Where  a  person  having  the  legal  title  to  land  is  in  actual  possession  of  it, 
the  attempt  to  eject  him  by  force  brings  the  person  who  makes  it  within 
the  provisions  of  the  statute  against  forcible  entry. 

It  will  do  so  though  the  possession  of  the  person  having  such  legal  title 
has  only  just  commenced,  though  he  may  himself  have  obtained  it  by  forcing 
open  a  lock,  though  his  ejection  has  not  been  made  by  a  *' multitude**  of 
men,  nor  attended  with  any  great  use  of  violence,  and  though  the  peison 
who  attempts  to  eject  him  may  even  set  up  a  claim  to  the  possession  of  the 
land. 

X.  became  the  mortgagee  in  fee  of  certain  premises  of  which  it  appeared 
that  he  did  not  at  once  take  actual  possession.  The  mortgagor,  whose'  pos- 
session had  not  been  interfered  with,  made  an  agreement  with  T.  and  W,  to 
allow  them  (at  a  rent)  the  use  of  these  premises,  and  for  some  little  time  T. 
and  W.  did  have  the  use  of  them  and  deposited  goods  there.  On  one  morn- 
ing at  an  early  hour  Z.,  without  notice  to  any  one,  went  accompanied  by  a 
carpenter  and  another  man,  and,  by  taking  off  the  lock  of  the  outer  door, 
entered  into  actual  possession.  T.  and  W,  hearing  of  this  went  to  eject  him, 
and  not  being  able  to  get  in  at  the  door  obtained  an  entrance  through  a  side 
window,  then  came  down  and  did  eject  L,  On  this  L,  indicted  them  for  a 
forcible  entry ;  they  were  acquitted,  jointly  paid  their  attorney's  bUl,  and 
then  brought  a  joint  action  against  L.  for  malicious  prosecution  withont 
reasonable  and  probable  cause : — 

Heldy  that,  on  these  £acts,  they  could  not  sustain  the  action,  and  that  L 
was  entitled  to  have  the  verdict  entered  in  his  favour 

Qwere^  whether  a  joint  action  by  21  and  W,  could  in  such  a  case  hare 
been  maintainable. 

Per  Ix>aD  Selbobios  : — ^If  for  civil  purposes  the  legal  possession  was  then  in 
Z.,  the  foundation  for  a  charge  of  forcible  entry,  so  far  as  possession  is  con- 
cerned^ was  sufficiently  established. 

Appeal  (on  a  case  agreed  on  by  the  parties)  against  a  judgment 
of  the  Exchequer  Chamber,  which  had  reversed  a  preyions  de- 
cision of  the  Coort  of  Exchequer. 

The  Appellant  had,  in  August^  1868,  become  the  mortgagee  in 
fee,  for  £250  and  interest,  of  some  premises  situated  in  the  boioagh 


Teltobd 
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of  Carlide^  which  were  the  property  of  one  Alfred  Tweddle.  The  H.  L.  (E.) 
title  deeds  were  handed  oyer  to  Lows,  but  he  did  not  take  actual  *  i876 
possession  of  the  premises.  On  the  19th  of  October,  1868,  Ayired  j^wb 
Tweddb  who,  as  it  was  stated  in  the  case,  "  had  acquired  very  in- 
temperate habits,"  executed  to  his  two  brothers  a  deed  of  settlement 
for  the  benefit  of  his  family.  In  December,  1868,  he  executed  a 
second  mortgage  on  the  premises  for  £200  in  favour  of  Lchjob. 
Alfred  Ttoeddle  was  however  still  allowed  to  continue  in  the 
apparent  possession  of  the  premises,  and  in  November,  1869, 
entered  into  an  arrangement  with  Telford,  by  which  Telford  was 
to  pay  him  £20  a  year  for  the  use  of  them.  They  were  not 
inhabited  as  a  house,  but  occupied  as  a  sale-room  and  warehouse. 
Wedray  used  a  part  of  them  under  an  arrangement  with  TeHford. 
On  the  morning  of  the  14th  of  July,  1870,  Lowe,  who  had  not 
given  notice  to  any  one  of  his  intention  to  do  so,  went  accompanied 
by  two  men,  one  of  whom  was  a  carpenter,  and  took  possession  of 
the  premises  by  taking  off  the  lock  of  the  outer  door,  and  so 
effecting  an  entrance.  One  of  the  men  went  into  the  building 
itself.  While  the  other  man,  the  carpenter,  was  engaged,  with  the 
door  half  open,  in  putting  on  a  new  lock.  Lows  being  with  him  at 
the  time,  Telford  and  Westray  attempted  to  turn  away  Lotus  and 
the  carpenter,  but  did  not  succeed.  After  a  time  they  effected  an 
entrance  into  the  premises  by  a  window  and  did  then  forcibly  eject 
Lows.  On  this  Lows  indicted  them  at  the  borough  sessions  of  Car- 
UsJe  for  a  forcible  entry.  The  jury  acquitted  them,  and  they  then 
brought  a  joint  action  against  Lows  for  a  malicious  prosecution 
without  reasonable  and  probable  cause.  The  trial  took  place 
before  Mr.  Justice  Mdlor  at  the  Manchester  Spring  Assizes,  1872, 
when  it  was  proved  that  on  the  indictment  they  had  defended 
themselves  by  the  same  attorney,  whose  bill  was  taken  as  amount- 
mg  to  £55.  It  was  contended  for  Lows  that  there  was  no  proof  of 
malice,  and  that  the  circumstances  shewed  reasonable  and  probable 
cause,  and  it  was  also  submitted  that  there  was  no  joint  cause  of 
action.  The  learned  Judge  was  of  opinion  that  the  Plaintiffs  had 
established  a  cause  of  action,  and  a  verdict  was  taken  for  the  Plain- 
iiSs  for  £55,  but  leave  was  reserved  to  Lows  to  move  to  enter  the 
verdict  for  him.  On  motion,  the  Court  of  Exehequer  ordered  that 
the  verdict  should  be  entered  for  the  Defendant.  On  appeal  to  the 
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H.  L.  (E.)    Exchequer  Chamber  that  jadgment  was  reyersed.    This  appeal 
1876       was  then  brought. 

Lows 
,j,^j^^         Mr.  0.  Bmsdl,  Q.C.,  and  Mr.  Trevdyan,  for  the  Appellant:— 

The  legal  title  to  the  premises  was  in  the  Appellant.  That 
being  so  he  had  a  right  to  take  actual  possession  of  them  at  any 
time,  even  without  notice  to  persons  who  had  got  into  occupation 
of  them.  For  that  occupation  was  only  upon  sufferance :  Smartk 
y.  Williams  (1).  The  fact  that  such  an  occupier  had  put  goods 
into  the  premises  gaye  him  no  title  of  any  sort  against  the  legal 
owner :  Littleton  (2).  But  the  case  here  was  still  stronger  than 
that,  for  the  eyidence  shewed  that  the  legal  owner  was  in  actoal 
possession  of  the  premises  when  the  unlawful  attempt  was  made  to 
turn  him  out  The  Respondents  were  thus  in  a  less  fayomable 
position  than  a  tenant  who  held  oyer  after  his  term,  as  to  whom  it 
had  been  decided  that  he  could  not  distrain  his  landlord's  cattle 
for  trespassing,  though  they  had  been  put  ther^  by  way  of  taking 
possession:  Tatrnton  y.  Costar  (3).  The  door  had  been  opened, 
one  of  the  men  who  accompanied  Lotva  was  in  the  house,  and  the 
other,  the  carpenter,  was  employed  with  the  open  door  in  the  work 
of  putting  on  a  new  lock.  The  attempt  to  turn  out  the  Appellant 
was,  therefore,  an  act  wholly  illegal,  and  brought  the  parties  who^ 
made  it  within  the  proyisions  of  the  statute  against  forcible  entry, 
and  made  them  liable  to  indictment.  The  act  of  preferring  the 
indictment  could  not  therefore  be  properly  alleged  as  malicioos 
and  without  reasonable  and  probable  cause.  Co.  lAU.  (4),  Comyns* 
Digest  (5),  Bacon's  Abridgment  (6),  Anonymous  (7),  Partridye  t. 
Bere  (8),  Butcher  y.  Butcher  (9),  Jones  y.  Chapman  (10),  and  Mr. 
Justice  Maulers  dictum  there  (11),  were  cited  and  relied  on. 

In  point  of  form  the  action  here  was  not  maintainable.  It  ms 
a  joint  action,  whereas  there  was  no  joint  injury,  for  the  damage,  if 
any,  must  haye  been  to  each  indiyidual  separately.  A  joint  action 
for  an  alleged  wrong  to  different  persons  could  not  be  sustained, 

(1)  1  Balk.  246.  (6)  Forcible  Entry,  D. 

(2)  B.  69.  (7)  1  Salk.  246. 
(8)  7  T.  R.  481.                                              (8)  6  B.  &  Aid.  601 
(4)  66  b. ;  Bee  also  Go.  Lit.  205  a,  (9)  7  B.  &  C.  399. 

n.  (1).  (10)  2  Ex.  803. 

(6)  Estate  H.  1,  2.  (11)  Ibid.  831. 
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except  in  the  case  of  partners  who  were  affected  in  their  partner-  H.  L.  (E.) 
ship  interest,  or  in  the  case  of  a  hnsband  and  wife  where  the  law       1876 
assumed,  for  many  purposes,  the  identity  of  the  parties,  though       ^^ 

eren  in  this  latter  case  it  was  doubtful  whether,  on  account  of  a  ^  ^* 
joint  interest  in  land,  a  husband  and  wife  could  join  in  an  action  of       — 
trespass:  Anonymous  (1). 

Mr.  Eersehettt  Q.O.,  and  Mr.  Eenelm  Digby,  for  the  Bespon- 
dents : — 

The  verdict  here  was  completely  justified  by  the  facts,  and 
those  facts  shewed  that  there  was  no  reasonable  or  probable  cause 
for  the  prosecution.  The  case  was  one  for  the  jury  on  the  point 
of  malice.  The  Bespondents  were  in  possession.  That  possession 
was  unlawfully  and  violently  disturbed  by  the  Appellant  It  was 
he  who  had  in  reality  effected  a  forcible  entry,  and  the  Bespon- 
dents had  only  endeavoured  to  defend  a  possession  which  they 
believed  themselves  rightfully  entitled  to,  for  they  had  received  it 
from  Tweddle,  who  was  the  original  owner  of  the  premises,  and 
whose  authority  over  them  had  never  appeared  to  be  interfered 
with.  The  Bespondents  had  a  title  to  the  occupation  of  the  pre- 
mises, which  they  would  have  been  entitled  to  set  up  even  in 
trespass  qiuire  dauwm  fregU:  Jones  v.  Chapman  (2).  The 
right  of  the  legal  owner  might  be  complete  in  law,  but  he  was 
not,  especially  without  notice,  justified  in  asserting  it  as  this 
Appellant  had  done.  He  took  possession  by  force  without  pre- 
vious notice  to  any  one.  [Lord  Selbobne  mentioned  Eeeeh  v. 
Hall  (3).]  But  that  was  a  proceeding  in  ejectment,  as  to  which 
the  rule  in  Jones  v.  Chapman  (2)  would  be  applicable.  In 
Tatmion  v.  Costar  (4),  while  declaring  in  the  fullest  way  the 
right  of  a  landlord  to  the  possession.  Lord  Kenyon  said,  *'If 
indeed  he  had  entered  with  a  strong  hand  to  dispossess  the 
tenant  by  force  he  might  have  been  indicted  for  a  forcible  entry." 
Now  that  was  exactly  what  the  Appellant  had  done  here,  and  he, 
and  not  the  Bespondents,  had  been  guilty  of  the  offence  against 
the  statute.    The  Appellant  here  had  no  right  to  resort  to  force : 

(1)  Dyer,  805  b.  pi.  59.  (3)  Dougl.  21. 

(2)  2  Ex.  803.  (4)  7  T.  R.  431. 
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H.  L.  (£.)    Newton  y.  Harland  (1).    He  had  no  possession — ^it  was  ont  of  him 

1876       — he  had  allowed  it  to  appear  to  belong  to  another^  and  withoat 

x^Q^g       full  possession  he  could  not,  on  the  principles  of  the  most  ancient 

.p^*         law,  complain  against  another  of  an  attempt  to  dispossess  him: 

8a/vigny  (2);    the  Pandects  (3).    There  was   no    pretence   for 

charging  (he  Bespondents  with  any  offence ;  but  if  not^  then  the 
making  of  such  a  charge  without  a  reasonable  and  probable  cause 
was  proof  of  malice,  and  all  the  essentials  for  maintaining  the 
action  were  complete :  Comyna*  Digest  (4) ;  MiteheU  y.  Jenkins  (5). 
The  action  was  right  in  form.  The  damage  of  which  the  Plaintiffs 
complained  was  an  entire  damage  which  they  jointly  suffered,  and 
against  which  they  were  entitled  to  be  jointly  relieyed.  There  was 
no  principle  of  law  opposed  to  this  joint  claim  of  damages  where 
the  Id  jury  was  joint.  Indeed,  in  the  earliest  case  upon  the  point 
Oaryton  y.  LUhebye  (6),  the  bringing  of  a  joint  action  had  been 
declared  to  be  the  better  course,  *'  for  otherwise  damages  will  be 
twice  recoyered."  Cook  y.  BatcheUor  (7) ;  Cdlins  y.  Barratt  (8) ; 
PecheU  y.  Watson  (9) ;  Forster  y.  Lawson  (10)  were  all  cases  where 
the  form  of  action  was  joint  in  respect  of  a  wrong  jointly  affecting 
different  indiyiduals  (11). 

Mr.  Trevdyan  replied. 

The  Lord  Chancellor  (Lord  Cairns) : — 

My  Lords,  in  the  yiew  which  I  take  of  the  case  now  before  yonr 
Lordships  there  is  little,  if  anything,  to  be  determined  in  point  of 
law,  but  the  decision  of  the  case  appears  to  me  to  depend  mainly, 
if  not  altogether,  upon  a  just  appreciation  of  the  facts  which 
appear  upon  the  special  case. 

My  Lords,  the  story  of  the  transaction  which  has  led  to  this 
litigation  appears  to  be  this :  There  was  a  tenement  in  CarliA, 

(1)  1  Man.  &  Gr.  644.  (8)  10  B.  Moo.  446. 

(2)  Sir  E,  Ferry's  trana.  169.  (9)  8  M.  &  W.  691. 

(3)  De  Acq.  Fobs.  (10)  3  Bing.  452. 

(4)  Forcible  Entry,  A  2.  (11)  See  this  matter  fully  diwmssed 

(5)  5  B.  &  Ad.  688.  mLeFanuy.McUcolmBon,  IH.  L.Ou. 
((I)  2  Wm-  Saund.  112-116.  637. 

(7)  8  B.  &  P.  160. 
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not  a  bouse  where  any  persons  were  residing,  bnt  premises  where  H.  L.  (E.) 
goods  were  stored  or  kept.  This,  on  the  14th  of  Jnly,  1870,  1S76 
when  the  circumstances  which  are  the  subject  of  the  litigation  ^2m$ 
occurred,  belonged  to  a  person  named  Ikm»,  as  the  mortgagee  in 
fee.  Lows  therefore  had  the  legal  title,  and,  not  having  parted 
in  any  way  with  the  right  of  possession,  he  might  have  taken  pos- 
session at  any  time  by  any  means  which  the  law  allowed  him  to 
use.  The  mortgfigor  was  a  person  of  the  name  of  TweddJe.  He 
was  not  in  possession  himself,  but  he  had  authorized  two  persons, 
who  were  named  Wedray  and  Tdfard,  to  occupy  the  premises. 
There  was  some  kind  of  agreement  for  the  occupation,  although  it 
does  not  appear  to  have  been  reduced^to  writing,  and  something 
was.  said  about  rent.  But  that  is  quite  immaterial,  because  it  is 
obvious  upon  the  statement  in  the  case,  that  Westray  and  Tdfard 
occupied  by  the  consent  of  Twaddle ;  therefore  their  occupation 
was  just  the  same  as  if  TweddJe  himself  had  occupied.  It  was  not 
higher,  and  I  am  willing  to  take  it  as  being  a  right  of  occupation 
as  high  as  that  which  Tweddle  himself  had. 

It  appears  that  on  the  14th  of  July,  1870,  Laws  wished  in  this 
state  of  things  to  obtain  possession  of  the  tenement  himself.  He 
might  have  gone  and  demanded  possession,  and  he  might  have  got 
a  judgment  if  that  demand  had  been  refused.  The  course,  how- 
ever, which  he  appears  to  have  resorted  to  was  this :  The  premises 
had  been  locked  up  on  the  night  of  the  13th  of  July,  and  very 
early  in  the  morning  of  the  14th,  before  6  o'clock.  Lotos  went 
there,  accompanied  by  two  other  men,  one  of  whom  was  a  joiner 
and  carpenter.  They  appear  to  have  opened  the  door,  and,  I  infer 
from  the  statements,  to  have  taken  the  old  lock  oiT.  One  of  the 
men  accompanying  Lows  was  inside  the  house.  Lows  himself  was 
on  the  doorstep,  and  the  third  man,  the  joiner  or  carpenter,  had 
the  door  open  before  him,  and  was  engaged  in  boring  holes  in  the 
door  for  the  purpose  of  putting  on  a  new  lock. 

My  Lords,  if  I  had  been  asked  the  question  what  the  position 
of  things  at  that  moment  was,  I  should  have  said,  undoubtedly, 
Lows  was  in  actual  possession.  He  had  obtained  possession  in  a 
very  rough  and  uncourteous  way,  and  what  the  reasons  were  which 
induced  him  to  take  that  course  are  not  before  your  Lordships. 
But  we  have  nothing  to  do  with  the  roughness  or  discourtesy  of 


420  HOUSE  OF  LOEDS  [VOL.  I. 

H.  L.  (E.)    the  mode,  we  have  to  do  with  the  facts  of  the  case,  and  the  &ct8 

1876       of  the  case  appears  to  me  to  shew  that,  as  I  have  said,  at  that  time 

Lows       Lofvs  had  possession  of  the  house  by  one  of  his  agents  who  was 

Telford.    ^^^^^^^  <^d  ^^  himself  had  command  of  the  door,  for  Lota  was 

standing  on  the  step,  and  the  carpenter  was  standing  in  the 

doorway  holding  the  door,  and  putting  a  new  lock  on  it 

That  was  the  state  of  things  when  Wesiray,  one  of  the  two 
persons  who  were  allowed  by  TweddU  to  occupy  the  premiseSr 
came  up.  He  had  been  told  by  some  person  what  was  going  on. 
When  he  came  up  he  objected  to  the  proceedings  which  were  going 
on  with  respect  to  the  door.  However,  Laws  and  the  carpenter 
with  him  maintained  their  ground ;  they  refused  to  give  way»  and 
either  to  allow  Westray  to  enter,  or  to  discontinue  their  work* 
Accordingly,  Wesiray  went  for  a  policeman,  but  he  could  not  find 
a  policeman,  and  then,  apparently,  he  went  for  Tdford^  who 
appears  to  have  been  a  brother-in-law  of  his.  Then  they  came  to 
the  premises.  By  this  time,  as  I  infer,  the  carpenter  had  gone 
inside,  and  had  closed  the  door,  and  had  put  against  the  back 
of  the  door  a  spur,  or  piece  of  timber,  which,  resting  on  the 
ground,  prevented  the  door  from  being  opened  for  above  four 
inches,  and  prevented  any  person  from  going  in.  The  agents, 
therefore,  of  Lows,  being  in  possession  of  the  house,  maintained 
their  ground,  and  the  door  could  not»  I  infer,  have  been  foroed 
open,  but  might  have  been  forced  open  but  for  this  circam- 
stance.  A  lad  in  the  interest  of  Westray,  got  a  ladder,  pnt  it 
against  an  open  window,  or  a  window  which  he  opened,  and  got 
into  the  house  through  the  open  window ;  Westray  followed  him, 
and  then  coming  to  the  back  of  the  door  where  the  spur  or  piece 
of  timber  was  placed,  they  removed  the  spur  or  piece  of  timber, 
opened  the  door  thereby,  and  allowed  any  person  who  was  able 
to  come  in  at  the  open  door.  There  was  then  a  scufiSe,  a  contest 
of  pushing  and  violence  between  the  parties,  and,  as  I  infer,  Lou» 
was  pushed  away  from  the  door  with  some  degree  of  violence,  and 
there  were  several  persons  in  the  street  taking  part  in  the  scuffle 
which  was  going  on. 

That,  my  Lords,  is  the  history  of  the  case.  Thereupon  Lows 
indicts  Westray  and  Telford  for  a  forcible  entry.  He  indicts  those 
two  with  other  persons,  who  do  not  take  any  proceedings,  but  he 


VOL.  L]  AND  PRIVY  COUNCIL.  421 

indicts  those  two.    They  are  acquitted  on  the  trial  at  quarter    H.  L.  (E.) 
sessions.     They  appear  to  haye  together  defended  the  indictment^       1876 
and  incurred  costs  to  the  amount  of  a  sum  of  £55,  and  they  bring       ^^^ 
this  action  against  Lows  for  indicting  them  without  any  reasonable     m   ^'  -p 
and  probable  cause,  and  with  malice.    At  the  trial  of  this  action        - — 
the  damages  were  agreed  upon,  and  a  verdict  was  entered  for  the 
Plaintiffs,  with  liberty  to  the  Defendant  to  move  to  enter  a  verdict 
for  himself.    The  Judges  in  the  Exchequer,  before  whom  the  case 
first  came,  were  unanimously  of  opinion  that  there  was  reasonable 
and  probable  cause  for  the  indictment,  and  that^  therefore,  the  ver- 
dict should  be  entered  for  the  Defendant.    But  the  Judges  in  the 
Exchequer  Chamber  were,  also  unanimously,  of  a  different  opinion, 
and  held  that  there  was  no  reasonable  and  probable  cause  for  the 
indictment,  and  that,  thereforCi  the  verdict  should  stand  for  the 
PIainti£Es. 

I  am  bound  to  say  that  in  that  state  of  things  I  am  unable  to 
arrive  at  any  other  conclusion  than  this,  (differing  in  opinion  with 
great  respect  from  the  Judges  of  the  Court  of  Exchequer  Chamber,) 
that  there  was  reasonable  and  probable  cause  for  this  indictment. 
That  there  was  the  violence  attending  the  transaction  which  would 
be  necessary  to  bring  it  within  the  statute,  was  not  in  any  way 
denied,  and  the  whole  question  turns  upon  this :  at  the  time  when 
that  violence  took  place  was  Lotos  in  possession  of  these  premises, 
or  were  they  still  in  possession  of  Wetiray  and  Tdfordy  so  that  in 
point  of  fact  and  truth  Weslray  and  Telford,  in  place  of  entering 
upon  the  possession  of  others,  were  merely  defending  a  possession 
which  was  their  own  ?  I  repeat  what  I  have  already  said,  that  as 
I  view  the  facts  already  stated,  the  possession  which  Tdford  and 
Westray  were  found  to  have  had,  was  put  an  end  to  by  the  pro- 
ceedings of  Low8  on  the  morning  of  the  14th  of  July.  Whether 
those  proceedings  were,  I  repeat,  all  that  we  should  have  desired 
to  see,  whether  they  were  courteous  or  discourteous,  rough,  or  the 
contrary  of  roagh,  is  immaterial ;  they  were  the  proceedings  of  one 
who  had  a  right  to  take  possession,  who  took  possession  by  the 
way  that  I  have  described,  and  who,  it  may  be,  not  for  any  great 
length  of  time,  but  for  a  definite  and  appreciable  length  of  time, 
obtained  and  retained  possession  of  the  property.  From  that  pos- 
session he  was  dislodged  by  the  means  I  have  stated.    Those 
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H.  L.  (E.)    means  appear  to  i^e  to  haye  amounted  to  a  foicible  entiy,  and  I 
1876       think,  therefore,  it  would  be  impossible  to  hold  that  there  was  Dot 
Lows       A  reasonable  and  probable  cause  for  preferring  the  indictment  that 
rw^KD.    was  preferred, 

My  Lords,  I  will  only  add  to  what  I  haye  already  said,  that  if  I 

look  to  the  evidence  of  Wettray  himself^  one  of  the  Plaintifi,  it  k 
almost  impossible  not  to  see  in  eyery  sentence  of  it^  that  he  him- 
self states  the  case  exactly  in  the  way  that  I  haye  stated  it, 
namely,  that  Loidb  had  obtained  possession,  and  that  Wedray  and 
Tdfard  were  endeavouring  to  retake  possession  as  against  Lowl 
He  says,  "  On  the  morning  of  the  14th  of  July,  1870,  my  work- 
man, John  Bradley^  told  me  what  was  going  on.  '  I  found'  (he 
says)  '  Lows  standing  on  the  doorstep ;  the  man  was  behind  him. 
He  was  not  putting  on  a  new  lock,  but  boring  holes  in  the  door. 
There  was  also  at  least  one  other  man  in  possession  farther  m."^ 
Now,  that  other  man  was,  as  I  have  said,  an  agent  of  Lows ;  "I 
certainly  thought  it  very  wrong  on  Lows*  part.  I  have  no  doubt 
that  Lows  was  there,  and  his  men,  to  take  possession  of  the  place 
and  to  keep  it  if  they  could."  Farther  on,  he  says,  *'  what  hap- 
pened was,  that  Tdford  and  the  others,  with  my  assistance,  snc- 
ceeded  in  puttiug  out  the  persons  in  the  house  and  resuminf 
possesai&n  of  the  house  myself."  And  then  farther  on — **  I  thought 
Lows  had  no  right  to  take  possession  in  the  way  he  had  done.*^ 
And  again,  on  being  asked  whether  ^  Lows  having  gotjposses- 
sion  in  the  way  that  has  been  described, '  Did  he  not  shew  fight  ta 
resist  the  witness  taking  possession'? — (A.)  'Certainly,  he  did. 
They  resisted  as  far  as  they  could  my  taking  possession.' " 

My  Lords,  I  am  unable  to  appreciate  the  meaning  of  words  if 
this  is  not  the  strongest  statement,  several  times  repeated,  by  one 
of  the  Plaintiffs  themselves,  that  they  were  put  out  of  possesBion 
and  that  they  were  endeavouring  to  retake  possession  against 
Lows. 

I  turn  now  to  the  opinions  of  the  learned  Judges  of  the  Court 
of  Exchequer  Chamber.  Passing  over  that  of  Mr.  Justice  Bkek- 
&tfm,  which  it  would  hardly,  I  think,  be  fair  to  criticise,  because  it  is 
so  imperfectly  rendered  (1),  I  take  the  expression  of  opinion  of  Mr. 

'  (1)  The  case  was  not  reported  in      of  the  trial  and  of  the  Judgments  bad 

either  of  the  GoortB  below,  but  notes      been  famished  to  their  Lordships. 
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Justice  KeaHng  as  shewing  the  ground  upon  which  the  Court  pro-    H.  L.  (E.) 
ceeded.    Mr.  Justice  Keating  says :  ''  If  in  this  case  the  facts  had       istg 
shewn  that  the  Defendant  having  the. right,  which  he  unquestion-       "^^^ 
ably  had,  of  possession,  had  taken  possession,  and  having  taken         v* 

possesion  the  Plaintiffs  had  entered  on  that  possession,  why  then       

I  should  have  said  there  would  be  reasonable  and  probable  cause 
for  indicting  the  Plaintiffs  for  a  forcible  entry."  My  Lords,  I 
think  that  exactly  describes  the  condition  of  the  argument,  but  I 
venture  to  think  the  conclusion  at  which  Mr.  Justice  KeaHng 
arrives  is  erroneous.  I  think  it  is  exactly  the  case  that  the  facts 
shew  that  **  the  Defendant  had  the  right  of  possession,*'  and  ''  had 
taken  possession,"  and  ''  having  taken  possession,  that  the  Plain- 
tiffs had  entered  on  that  possession."  Farther  on,  Mr.  Justice 
Keating  continues,  '^  That  brings  the  question  to  a  question  of 
fact — had  he  taken  posoession  ?  Now,  it  seems  to  me  that  in  order 
to  constitute  possession  it  must  be  a  complete  possession  exclusive 
of  the  possession  of  any  other  person,  and  here,  I  think,  the  facts 
shew  there  was  no  such  possession  taken.  All  that  occurred 
seems  to  have  occurred  in  the  nature  of  an  act,  and  the  transaction 
was  this.  The  Defendant  was  endeavouring  to  take  possession,  and 
the  Plaintiffs  were  resisting  him."  My  Lords,  I  think  that  is  a 
mistake.  Lows  had  taken  possession — ^there  was  no  resistance 
whatever — there  was  nobody  there  to  resist,  he  had  taken  posses- 
sion and  that  act  was  completed.  Mr.  Justice  Keating  continues : 
*'  That  seems  to  me  to  furnish  no  foundation  for  an  indictment  for 
a  forcible  entry  on  the  part  of  the  Plaintiffs,  who  were  defending  a 
possession  which  they  partially  had  had,  at  all  events,  for  a  con- 
siderable time."  There  again,  my  Lords,  I  think  there  is  a  mis- 
apprehension. They  were  not  defending  their  possession — ^they 
had  lost  their  possession,  and  they  were  endeavouring,  as  Wedrag 
himself  says,  to  retake  that  which  they  had  lost. 

My  Lords,  all  that  I  have  said  is  quite  consistent  with  the 
verdict  of  the  jury.  The  jurors  acquitted  the  Defendants  in  the 
indictment,  the  Plaintiffs  in  the  present  action ;  and  I  am  not  in 
the  least  surprised  that  they  did  so.  Jurymen  do  not  always  pro- 
ceed upon  strictly  logical  grounds,  and  I  can  readily  imagine  that 
the  jury,  seeing  the  manner  in  which  this  transaction  vrats  accom- 
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H.  L.  (K)    plisbedy  seeing  the  want  of  any  notice  or  information  giyen  before 

1976        Lows  took  possession,  would  decline  altogether  to  conyict  those 

£^g       who,  under  such  circumstances,  were  indicted  for  a  forcible  entry. 

«•         But  the  case  before  your  Lordships  is  not  whether  the  jurors  were 

'     right  or  whether  they  were  wrong,  or  whether  those  Defendants 

ought  to  have  been  convicted  upon  the  indictment.  The  question 
now  is,  whether  those  who  were  indicted,  and  who  escaped  in  a 
way  which  no  person,  I  think,  can  be  surprised  at,  can  turn  round 
and  maintain  an  action  in  which  they  must  afi^matively  shew  that 
there  was  no  reasonable  or  probable  cause  for  preferring  the 
indictment.  That,  I  think,  it  is  impossible  that  they  can  do,  and 
therefore,  in  my  opinion,  the  decision  of  the  CSourt  of  Exchequer 
was  right,  and  the  verdict  must  be  entered  for  the  Defendant. 

My  Lords,  I  will  only  add  that  it  becomes  unnecessary  to 
decide  the  other  question  which  has  been  raised,  namely,  whether 
these  two  Plaintiffs  could  join  in  the  action  which  they  have 
brought  for  having  been  indicted  without  reasonable  and  probable 
oause.  I  wish  merely  to  say  that  I  am  not  at  all  satisfied  that 
two  Plaintiffs  imder  these  circumstances  could  possibly  have  a  joint 
cause  of  action,  and  could  maintain  the  action  as  co-Plainti£E9.     , 

LoBD  Hatheblet  : — 

My  Lords,  I  entirely  concur  in  the  opinion  which  has  been 
expressed  by  my  noble  and  learned  friend  on  the  woolsack  with 
regard  to  the  main  point  in  the  case. 

Happily  we  are  not  caUed  upon  in  this  case  to  decide  a  diffi- 
cult point  of  law,  but  we  have  only  to  decide  a  question  of  fiict; 
to  which  the  law  is  to  be  applied.  All  the  learned  Judges  appear 
to  agree  in  saying  that  if  a  man  being  lawfully  entitled  to  posses- 
sion does  place  himself  in  possession,  it  is  not  competent  for  any 
person  by  force  to  attempt  to  disturb  him  in  that  possession  which 
he  has  so  acquired.  The  only  question  is  whether  Lows,  un- 
doubtedly entitled  as  he  was  to  the  possession,  had  succeeded 
anterior  to  the  entry  of  We^tray  in  obtainmg  the  possession  of 
this  particular  property. 

[His  Lordship  here  went  into  a  full  statement  of  the  facts,  in 
order  to  shew  that  when  Telford  and  Westray  came  up  and  began 
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their  attempt  to  obtain  possession  of  the  place  in  which  their    H.  L.  (£.) 
goods  were.  Lows  and  the  men  whom  he  employed  were  already        1876 
in  actual  possession  of  the  premises.]  Lows 

Nobody  conid  say  anything  but  that  Lovn  and  those  he  was    xklfobd, 

employing  were  at  that  time  in  possession  of  the  property,  they       

having  gained  this  possession  of  the  property  rightfully  in  every 
iray,  as  against  Tdford^  although  certainly  not  in  a  way  that  one 
can  altogether  approve  of.  I  concur  entirely  with  the  learned 
Judges  in  the  Ciourt  of  Exchequer  upon  that  point.  One  does  not 
approve  of  Lowi  method  of  obtaining  possession,. but  there  de 
facto  he  was,  and  being  there  de  fado  he  was  also  there  de  jure^ 
and  he  was  removed  in  the  fashion  described  by  the  witnesses. 

I  agree  with  my  noble  and  learned  friend  in  not  being  surprised 
that  the  jury  under  the  circumstances  of  this  case  refused  to 
convict  the  persons  indicted  for  an  offence  against  the  statute. 
At  the  same  time,  taking  the  ground  of  law,  laid  down  as  common 
ground  by  all  the  Judges  in  both  the  Courts,  when  you  come  to 
apply  the  law  to  the  facts  of  this  case,  when  you  find  there  is 
possession  by  persons  who  have  the  right  of  possession,  it  is 
impossible  to  say  that  there  was  not  a  reasonable  and  probable 
cause,  under  the  circumstances  which  took  place  afterwards,  for 
proceeding  under  the  statute,  although  that  proceeding  failed 
because  the  jury  did  not  think  it  right  to  conyict  the  persons 
against  whom  that  proceeding  was  taken.  We  have  only  to  look 
at  the  facts  in  the  case,  and  it  being  almost  conceded  in  argument, 
I  think  certainly  it  was  conceded  by  the  learned  Judges  who  took 
the  opposite  view,  that  the  whole  point  in  the  case  turns  upon 
whether  or  not  Lcym  had,  in  fact,  obtained  the  possession  he  was 
ie  jwre  entitled  to,  I  cannot  help  thinking  that  it  is  established  ' 
that  he  was  in  such  possession  before  Wedray  came  up,  and  that 
the  attempt  to  displace  him  from  the  possession  justified  the 
indictment. 

Lord  Selbobne  :— 

My  Lords,  I  entirely  agree  with  the  opinions  which  liave  been 
expressed. 
The  case  of  Eeeeh  v.^Soff  (1)  established  the  doctrine  that  (in 
(1)  Doag.  2L 
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H.  L.  (E.)    the  absence  of  any  contract  or  conduct  to  vary  the  application  of 

1876       the  law)  a  mortgagee  having  the  legal  estate  may,  withont  any 

Lows       notice  to  qnit,  treat  the  tenant  or  lessee  of  the  mortgagor  as  a 

Telvobd     ^I'^spc^^®^  0'  wrongdoer;  and  that  the  possession  held  by  the 

mortgagor  or  those  holding  under  him,  until  the  mortgagee  thinb 

fit  to  take  ity  is  in  the  strictest  sense  precarious,  and  held  at  tbe 
mere  will  of  the  mortgagee.  To  such  a  case,  the  law  laid  down 
by  Lord  Ookey  in  the  passage  cited  at  the  Bar  from  Coke  npon 
Littleton  (1),  applies ;  that  '^  the  lessor  may  by  actual  entry  into 
the  ground  determine  his  will  in  the  absence  of  the  lessee."  In 
the  case  also  cited  at  the  Bar  of  Jones  y.  Chapman  (2),  it  is 
accurately  stated  by  Mr.  Justice  Maule,  that  '^  as  soon  as  a  person 
is  entitled  to  possession  and  enters  in  the  assertion  of  that  posses- 
sion, or,  which  is  exactly  the  same  thing,  any  other  person  enteis 
by  command  of  that  lawful  owner  so  entitled  to  possession,  the 
law  immediately  vests  the  actual  possession  in  the  person  who  has 
so  entered.  If  there  are  two  persons  in  a  field,  each  asserting  that 
the  field  is  his,  and  eax^h  doing  some  act  in  the  assertion  of  the 
right  of  possession,  and  if  the  question  is  which  of  those  two  is  in 
actual  possession,  I  answer,  the  person  who  has  the  title  is  in 
actual  possession  and  the  other  person  is  a  trespasser.  They  differ 
in  no  other  respects.  You  cannot  say  that  it  ia  Joint  possession; 
you  cannot  say  that  it  is  a  possession  as  tenants  in  common.  It 
cannot  be  denied  .tlutt  one  is  in  possession  and  the  other  is  a 
trespasser."  And  in  Harvey  v.  Brydgee  (3)  it  is  pomted  out  that 
so  far  as  relates  to  the  fact  of  possession  and  its  legal  consequences 
it  makes  no  difference  whether  it  has  been  taken  by  the  legal 
owner  forcibly  or  not. 

The  law  laid  down  by  these  authorities  was  not  disputed  by  the 
counsel  for  the  Eespondents ;  but  they  insisted  that,  although 
such  was  the  law  for  all  civil  purposes,  it  was  nevertheless  not 
applicable  to  the  present  case,  in  which  the  question  is,  whether 
there  was  reasonable  or  probable  ground  for  the  criminal  charge  of 
forcible  entry  against  the  Bespondents.  The  question,  however, 
whether  there  was  any  reasonable  ground  for  that  charge,  or  not, 
must  necessarily  depend  upon  the  state  of  the  legal  possession  of 

(1)  56  b.  (2)  2  Ex.  at  p.  821. 

(3)  14  M.  &  W.  442. 


V. 

Tblfobd, 
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the  locus  in  quo  at  the  time  when  the  acts  alleged  to  constitate  H.  L.  (E.) 
the  forcible  entry  were  done ;  and  if  for  civil  purposes  the  legal  1876 
possession  was  then  in  the  Appellant,  the  foundation  for  such  a  lows 
charge,  so  far  as  the  state  of  possession  is  concerned,  was  sufficiently 
and  properly  established.  I  am  unable  to  see  how  it  can  be 
denied,  consistently  with  these  authorities,  that  the  evidence  on 
this  record  is  sufficient  to  prove  a  possession  of  the  locus  in  quo 
complete  in  fact  and  in  law  by  the  Appellant,  before  Wcstray  and 
Talford  came  upon  the  ground,  on  the  morning  of  the  14th  of 
Jtdy,  1870.  He  had  the  legal  title ;  he  had  (when  no  one  was 
present  to  oppose  him)  effected  an  actual  entry  into  the  premises, 
beyond  all  doubt  for  the  purpose  of  taking  possession,  and  he  by 
himself  and  his  servants  had  already  acquired  such  a  dominion  and 
control  over  the  property,  when  Westray  iirst  came  upon  the 
ground,  that  the  Beepondents  could  not  enter  it  without  putting 
a  ladder  against  the  house  and  getting  in  through  the  window.  I 
cannot  doubt  that  in  these  circumstances  and  upon  this  evidence 
his  possession  was  legally  complete  and  exclusive;  and  that  it 
was  forcibly  disturbed  by  the  Respondents,  who  knew  of  the  mort- 
gage before  they  became  occupiers  under  the  mortgagor,  and  whose 
own  evidence  shews  that  they  understood  their  own  act  to  be  an 
attempt  not  to  maintain  an  existing  possession,  but  to  resume 
a  possession  which  had  been  displaced. 

JudffTnent  of  the  Court  of  Exchequer  Chamber  re- 
versed, and  judgment  of  the  Court  of  Exchequer 
affirmed,  and  verdict  to  he  entered  for  the  Defen- 
dant hebw. 

Lords'  Journals,  11th  May,  1876. 

Solicitor  for  the  Appellant :  G.  Mayor  Cooke. 
Solicitors  for  Bespondent :  Phdjps  dt  Sidgmeh. 
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H.L(E.)    EMMA  MINOES AppKLLAKTr 


^Ju^h^'  JAMES  BATTISON  and  Others    ....     Rbspondents. 

WtU^DisHbutian—^  Received  "-— "  Beoewable  •*— "  Decide  "—Tnui  or  Pwxf 

^Ccurt^CoeU. 

Frederick  Edbton  the  elder,  by  his  will,  gave  to  three  trustees  (one  of 
whom  was  his  eldest  son  Wittiam)  all  his  real  and  personal  property,  whicb 
included  the  proprietorship  of  a  newspaper,  on  trust  to  cany  on  the  new»- 
paper  during  the  life  of  his  wife,  and  they  were  annually  to  set  apart  and 
invest  one  fourth  of  the  profits  of  the  paper  as  a  reserve  fund  to  meet  emer- 
gencies, and  to  divide  the  remaining  three  fourth  parts  of  the  profits  of  the 
same,  and  the  income  from  his  real  and  personal  estate,  into  six  equal  parta  for 
his  wife  and  five  children  (all  specially  named),  and  in  case  of  the  desth  of 
any  such  child  during  the  life  of  the  wife,  to  pay  the  share  of  that  child  to 
the  lawful  issue  of  that  child,  or  if  none  such,  equally  among  the  survivors 
of  his  children.  And,  after  the  decease  of  his  wife,  "  (or  during  her  life  if 
she  and  the  majority  of  my  children,  and  my  trustees,  shall  deem  it  propei 
and  expedient  so  to  do),  at  the  sole  discretion  of  my  trustees,"  to  sell  the 
real  and  personal  estate  and  the  newspaper,  and  divide  the  proceeds  among 
the  wife  and  children,  bringing  in  the  amount  of  the  reserve  fund  as  part; 
the  shares  to  be  for  their  absolute  use  and  benefit  immediately  after  socb 
division.  He  dedaied  that,  "  in  case,  under  the  above  clause,  it  shall  be 
agreed,  or  my  trustees  shall  decide  to  sell  **  the  paper,  and  if  any  of  his  sods 
should  wish  to  cairy  on  the  same,  such  one  should  be  entitled  to  purchase  it 
at  £500  less  than  the  market  price.  Till  all  the  property  was  sold  the 
trustees  were  to  apply  the  income  of  the  part  unsold  in  the  manner  before 
expressed  as  to  the  income  of  the  real  and  personal  estate : — 

Hdd^  that  the  will  created  not  a  mere  power,  but  a  trust,  to  sell,  with  a 
discretion  in  the  trustees  as  to  the  manner  and  particular  time  of  selling ; 
that  after  the  death  of  the  wife  the  trust  to  sell  became  absolute;  that  on 
the  happening  of  that  event  the  shares  of  the  survivors  became  abscJntely 
vested ;  and  (there  being  but  three  children  of  the  testator  then  anrviving)  that 
William  E<ieon  took  an  absolute  vested  interest  in  an  equal  third  part  of 
the  testator's  real  and  personal  estate,  including  the  newspaper. 

Fer  Lord  O'Hagak  : — ^The  mere  fact  of  the  non-sale  did  not  prevent 
the  vesting  of  the  shares. 

Observations  by  Lobd  Sxlbobns  on  the  construction  and  effect  of  the  divest- 
ing clauses  in  the  will 

After  trustees  have  invoked  the  aid  of  the  Court  in  administeriog  an 
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estate,  and  a  decree  has  Iseeii  made,  they  cannot  act  in  the  matter  of  the  H.  L.  (E.) 

administratiQQ  except  under  the  sanction  of  the  Conrt.  .  g-g 

An  order  of  the  Lords  Justices,  reyersing  that  of  Yio^-Chancellor  HaU^  ^^v-' 

l)eing  itself  reyersed,  and  that  of  the  Vice-Chancellor  restored,  the  costs  of  Mikoss 

the  appeal  to  the  Lords  Justices  were  given  to  the  Appellant,  but  no  costs  of  3.  JlVgQ^r 

the  appeal  to  this  House  were  given.   The  costs  of  the  trustees  were  ordered  

to  be  paid  out  of  the  estate. 

IHIS  was  an  appeal  against  a  decision  of  the  Lords  Justices, 
which  had  reversed  an  order  of  Yice-Ohancellor  HalL 

IMeruA  Hobton  the  elder  made  his  will,  dated  the  27  th  day  of 
Febroary,  1857,  and  after  directing  the  payment  of  all  his  just  debts 
and  certain  specific  bequests  to  his  wife,  continued  as  follows : — 
"  I  giye,  devise,  and  bequeath  unto  my  friends,  James  BaUwm^ 
Jo9^  Buekton,  and  my  son,  WiUiam  Hobsan^  editor  of  the  Leeds 
Times  newspaper,  all  my  messuages  or  dwelling-houses,  lands, 
hereditaments  and  premises,  whether  freehold,  copyhold,  or  lease- 
hold ;  also  all  my  stock  in  trade,  book  and  other  debts,  money  and 
securities  for  money,  proprietorship  of  the  said  newspaper,  and  all 
other  my  real  and  personal  estate  and  effects  whatsoever  and 
wheresoever,  and  of  what  tenure,  nature,  or  kind  soever,  not  here- 
inbefore disposed  of,  to  hold  to  them,  their  heirs,  executors,  Ac, 
upon  the  trusts,  &c,  hereinafter  expressed,  that  is  to  say,  upon 
trust  to  carry  on,  or  cause  to  be  carried  on,  under  their  inspection 
and  control,  during  the  life  of  my  said  wife,  the  trade  or  profession 
in  which  I  may  be  engaged  at  the  time  of  my  death,  and  to  use 
and  employ  for  that  purpose  such  part  of  my  real  and  personal 
estate  as  shall  be  then  used  or  employed  the)*ein,  with  power  for 
my  trustees,  out  of  my  real  or  personal  estate  or  otherwise,  to 
increase  or  diminish  at  discretion  the  real  or  personal  estate  so 
u^  or  employed,  and  to  employ  my  said  son,  William  Hclbsani  or 
any  of  my  children,  who  may  be  willing  and  competent  to  attend 
te  the  duties  required  of  them,  respectively,  in  the  carrying  on  of 
such  trade  or  profession,  at  such  salaries  as  to  my  trustee  or  trus- 
tees may  appear  proper  and  reasonable,  and  to  remove  such 
children,  or  any  of  them,  from  such  employments  from  time  to 
time  as  may  be  thought  expedient,  and  I  give  to  my  trustees  all 
the  requisite  powers  for  carrying  on  the  said  trade  or  profession  as 
fully  and  effectually  as  I  could  carry  on  the  same  if  living.  I 
direct  my  trustees  or  trustee  to  cause  to  be  made  out  in  the  month 
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H.  L.  (£.)    of  January  in  every  year,  or  so  soon  after  as  practicable,  a  fall  and 

1S76        particnlar  account  of  the  said  trade  or  profession  and  the  profits 

]J[^sg     thereof,  and  to  lay  the  same  open  to  the  inspection  of  my  said 

^  **         wife  and  children.    I  also  direct  my  trustees  to  set  apart  annually, 

for  the  purpose  of  a  reserve  fund  to  aid  in  carrying  on,  or  to  meet 

emergencies  or  losses  arising  out  of  the  carrying  on,  of  my  said 
trade  or  profession,  one-fourth  part  of  the  profits  arising  from  my 
trade  or  profession,  and  to  invest  the  same  from  time  to  time  as 
they  shall  think  proper,  and  then  I  direct  my  trustees  or  trustee 
to  divide  the  remaining  three-fourth  parts  of  the  profits  of  the  said 
trade  or  profession,  and  also  the  rents,  issues,  and  profits  and  pro- 
ceeds of  all  my  other  real  and  personal  estates,  into  six  equal  parts, 
and  to  pay  one  of  such  one-sixth  part  to  each  of  them,  my  said 
wife,  and  children,  WUliam,  Freiericky  Fawny,  Leonard^  and  Vjaryy 
for  their  absolute  use  and  benefit,  and  if  any  of  my  said  children 
shall  happen  to  die  either  in  my  lifetime  or  in  the  lifetime  of 
their  mother,  leaving  lawful  issue  him  or  her  surviving,  to  pay 
the  share  of  such  child  dying  equally  amongst  his  or  her  lawfal 
children^  '  But  in  case  any  of  my  said  children  shall  die  in  my 
lifetime,  or  in  the  lifetime  of  their  said  mother,  without  leaving 
lawftil  issue  him  or  her  then  surviving,  then  I  direct  my  said 
trustees  or  trustee  to  divide  the  income  of  the  share  of  the  child 
so  dying  equally  amongst  the  survivors  of  them,  my  said  wife  and 
children,  the  share  of  any  deceased  child  or  children  who  may 
have  died  leaving  issue  being  divided  equally  amongst  his  or  her 
lawful  issue.  And  in  case  any  of  my  said  children  shall  survive 
my  said  wife,  and  die  before  he  or  she  shall  have  received  his  or 
her  share  of  my  said  trust  estate,  and  without  leaving  lawful  issue, 
then  I  give  such  share  equally  amongst  my  surviving  children 
and  the  lawful  issue  of  any  deceased  child,'such  issue  taking  their, 
his,  or  her  parents'  share  only  equally  amongst  them,  if  more  than 
one.  And  from  and  after  the  decease  of  my  said  wife  (or  daring 
her  life,  if  she  and  the  majority  of  my  children  and  my  trustees 
shall  think  it  proper  and  expedient  so  to  do),  at  the  sole  discretion 
of  my  trustees,  to  sell  and  absolutely  dispose  of  all  my  real  and 
personal  estates  and  my  trade  or  profession  and  the  goodwill 
thereof,  and  to  divide  the  proceeds  thereof  among  my  said  wife 
and  children,  and  their  lawful  issue,  if  the  division  be  made  in  the^ 
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lifetime  of  my  said  wife,  but  if  the  division  be  made  after  her  H.  L.  (£.) 
death,  then  amongst  my  children  and  their  lawfal  issue  only,  in  i876 
the  same  manner  and  in  the  same  proportions  as  I  have  herein-  m^obs 
before  directed  the  income  or  profits  of  the  said  real  and  personal  „  *• 
estate  to  be  divided,  and  in  such  division  I  request  my  trustees  or  — 
trustee  to  bring  into  the  account  the  moneys  set  apart  or  the  por- 
tion remaining  set  apart  from  my  trade  or  profession  as  aforesaid. 
And  I  hereby  declare  my  will  to  be  that  the  shares  of  my  sons  (and 
of  my  said  wife  if  the  trust  fund  be  divided  in  her  lifetime)  shall 
be  for  their  absolute  use  and  benefit  immediately  after  such  divi- 
sion, but  the  shares  of  each  of  my  daughters  shall  be  invested  by 
mj  trustees  or  trustee  in  such  way  as  they  may  think  proper,  and 
the  income  thereof  be  paid  to  each  of  my  daughters  daring  her  life 
for  her  separate  use  and  benefit  without  any  power  of  anticipation, 
on  her  receipt  alone,  and  after  the  decease  of  each  of  my  said 
daughters  I  give  and  bequeath  the  principal  of  her  share  equally 
amongst  her  lawful  children,  their  executors,  administrators  and 
assigns  absolutely.  I  hereby  farther  declare  my  will  to  be  that 
in  case  under  the  clause  hereinbefore  contained  it  shall  be  agreed, 
or  my  trustees  shall  decide,  to  sell  my  stock-in-trade  and  pro- 
prietorship of  the  Leeds  Times  newspaper,  and  my  sons  or  any  of 
them  shall,  by  writing,  offer  to  purchase  and  to  carry  on  the  same, 
the  trustees  or  trustee  of  my  will  may,  and  they  are  hereby  autho- 
rized and  requested  to  sell  the  same  to  them,  my  said  son  or  sons, 
at  the  sum  of  £500  less  than  the  market  price  of  such  trade  or 
profession,  such  market  price  to  be  assessed  by  the  valuation  of 
some  competent  peison  or  persons.  And  I  farther  declare  my 
will  to  be  that  until  all  my  said  real  and  personal  estates  s!hall  be 
sold  and  converted  into  money,  the  trustees  or  trustee  shall  apply 
the  income  of  such  part  thereof  as  shall  for  the  time  being  remain 
unsold  or  unconverted,  after  payment  thereout  of  all  rates,  taxes, 
assessments,  expenses  of  repairs,  insurance  and  other  outgoings, 
to  the  person  or  persons  for  the.  purposes  and  in  the  manner  here- 
inbefore expressed  as  to  the  proceeds  and  income  of  my  real  and 
personal  estate." 

The  testator  appointed  his  wife,  and  the  three  trustees,  Battison, 
Buckton,  and  WiUiam  HcbsaUf  to  be  executrix  and  executors  of  his 
vrilL    The  testator  died  on  the  1st  of  April,  1863,  and  the  three 
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H.  L.  (E.)    trustees  and  executors  proved  the  will.    In  1866  a  bill  was  filed 

1876        by  two  of  the  trustees,  BatttMn  and  Bucktonf  against  Mary  Eobeon, 

^^^     the  widow,  and  WiUiam  Edbaon  the  third  trustee,  and  others 

^   ^'         interested  under  the  will,  for  an  administration  of  the  trusts,  and 

—        praying  for  an  inquiry  whether  the  newspaper  should  be  continned 

or  should  be  sold  with  the  approbation  of  the  Court    Upon  this 

bill  Yice-Chanoellor  Stuart  declared  it  to  be  for  the  benefit  of  all 

interested  that  the  paper  should  be  carried  on. 

Two  children  died  in  the  lifetime  of  the  wife  without  issue. 

After  the  death  of  the  widow  in  April,  1870,  Buekton  presented 
a  petition  that  all  the  unsold  real  and  personal  property  and  the 
newspaper  should  be  sold  under  the  direction  of  the  Court.  Vice- 
chancellor  Stuart  thought  the  direction  to  sell  after  the  decease 
of  the  widow  was  a  power  to  be  exercised  at  the  discretion  of  the 
trustees,  and  not  a  trust,  and  was  also  of  opinion  that  it  was  for 
the  benefit  of  all  interested  that  the  paper  should  be  carried  on, 
and  so  directed  that  a  scheme  should  be  framed  for  that  purpose. 
WiUiam  Hdbaon  appealed  against  this  decision  to  the  Lords 
Justices,  by  whom  his  appeal  was  dismissed  with  costs. 

The  case  came  before  Yice-Chancellor  Wiekens  in  July,  1871,  who, 
in  substance,  made  an  order  carrying  into  effect  the  former  orders. 

The  newspaper  was,  under  these  orders,  carried  on  until  the 
time  of  the  death  of  WiUiam  Eobson  on  the  11th  of  January, 
1872.  The  cause  then  came  on  for  farther  consideration,  and 
was  heard  before  Yice-Chancellor  £aff,  who  made  an  order  on 
the  17th  of  February,  1874,  declaring  that  Emma  Minor$  (the 
personal  representatiye  of  William  Hobson)  and  two  other  persons, 
Fawny  Metealfe  and  Mary  Buckley,  two  surviving  daughters  of 
testator,  married,  and  having  children,  were  entitled  in  equal 
shares  to  the  income  of  the  real  and  personal  estate  of  the 
testator  accrued  since  WiUiam  HobsorCs  death,  and  that  for  the 
purposes  of  distribution  the  estate  ought  to  be  considered  as  sold 
and  converted  at  the  expiration  of  twelve  months  from  the  death 
of  the  testator's  widow.  The  Lords  Justices,  on  appeal,  upon  the 
7th  of  July,  1874,  reversed  this  decision  of  Yice-Chancellor  BisiUt 
holding  that  the  previous  orders  in  the  cause  had  really  disposed 
of  it,  and  that  there  was  not  an  absolute  trust  to  sell,  but  only  a 
power  to  sell  at  the  absolute  discretion  of  the  trustees. 
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This  was  an  appeal  against  tbat  decision.  H.  L«  (E.) 

1876 

Mr.  E.  K.  Kardake,,  Q.C.,  and  Mr.  Ford  North,  were  for  the       *-^ 
.      „     .  M1NOB8 

Appellant.  «. 

BATTIBOir. 

Mr.  Dichinam,  Q.C.,  Mr.  De  Oex,  Q.C.,  Mr.  W.  Joyee,  Mr.  W.       — 
BrodriA,  Mr.  /.  W.  Dunninff,  Mr.  F.  Clarke,  and  Mr.  PaUiwn, 
bt  the  yarions  Respondents. 

On  the  oonstmction  of  the  will  and  the  duty  of  the  trustees, 
HuUhin  y.  Manninffton  (I),  Elicin  v.  Elwin  (2),  Arrawsmith'a 
2Viute  (3),  Holme$  y.  Godson  (4),  Martin  v.  Martin  (5),  In  re 
PtMe  TruBls  (6),  Fordyee  ▼•  Brydges  (7),  Walker  v.  Walker  (8), 
Neiman  v.  Warner  (9),  Sugden  on  Powers  (10),  Far2o  v.  JFVu^en  (11), 
Harrington  v.  il^A^iion  (12),  Sparling  r.  Parker  (13),  and  Maekie 
T.  Ifoelitf  (14),  were  cited  and  commented  on.  On  the  question 
whether,  after  the  institution  of  a  suit  and  the  making  of  a  decree, 
the  trustees  had  any  power  to  act  without  the  direction  of  the 
Court,  WM  V.  ShafteAury  (15),'  Widdotoeon  v.  Duek  (16),  Bethell  y. 
Abraham  (17 ),Lewin  on  Trusts  (18),  and  Simpson  on  Infancy  (19), 
were  also  cited. 

LoBD  Chelmsford: — 

M J  Lords,  the  question  to  be  determined  in  this  appeal  is  whether, 
upon  the  true  construction  of  the  will  of  Frederick  Hdbson,  the 
Appellant^  Emtna  Minors,  as  the  representatiye  of  William  Hobson, 
k  entitled  to  one-third  share  of  the  part  of  the  testator's  residuary 
eitile  which  consists  of  the  proprietorship  of  the  Leeds  Times 
newspaper,  and  of  a  fund  called  the  Iteser?ed  Fund  connected 
with  it. 

The  manner  in  which  the  will  is  drawn  presents  some  difficulty 

0)  1  Ves.  Jon.  366.  (11)  27  Beav.  255 ;  affirmed  1  De  G. 

(2)8  768.547.  F.  &J.211. 

(8)  2  De  G.  F.  &  J.  474.  (12)  2  De  G.  J.  &  a  352. 

(4)  8  De  G.  M.  &  G.  152.  (13)  9  Beav.  525. 

(6)  Law  Rep.  2  Eq.  404.  (14)  5  Hare,  70. 

(6)  Law  Bep.  5  £q.  346.  ;    (15)  7  Yes.  480. 

(7)  2  Phil.  497.  (16)  2  Mer.  494. 

(8)  5  Mad.  424.  (17)  Law  Rep.  17  Eq.  24. 

(9)  1  Sim.  (N.S.)  457.  (18)  Pages  393, 497,  515. 
(10)  Pages  129, 888.  (19)  Page  255. 


Battibov. 
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H.  L.  (E.)  in  construing  it  satisfactorily.  The  testator  gives  all  his  real  and 
1876  personal  estate  under  various  descriptions,  including  the  pro- 
MiNOBB  prietorship  of  the  newspaper,  to  trustees  upon  trust  during  the 
life  of  his  wife,  to  carry  on  the  newspaper  (which  he  calls  the 
trade  or  profession  in  which  he  is  engaged),  and  to  use  and  employ 
for  that  purpose  such  paii;  of  his  real  and  personal  estate  as  shaU 
be  then  used  and  employed  therein,  with  power  at  their  discretion 
to  increase  or  diminish  the  estate  so  employed.-  He  then  directs 
his  trustees  to  set  apart  annually  one^fourth  of  the  profits  of  the 
trade  or  profession  as  a  reserve  fund  to  aid  in  carrying  it  on,  or  to 
meet  emergencies  or  losses,  and  to  divide  the  remaining  three- 
fourths  of  the  profits  and  also  the  rents,  issues,  profits,  and  pro- 
ceeds of  all  his  other  real  and  personal  estate  into  six  parts,  and 
to  pay  one-sixth  to  each  of  them,  his  wife  and  five  children,  or  to 
the  children  of  any  of  them  who  shall  die  in  the  lifetime  of  the 
wife,  and  if  any  shall  so  die  without  issue,  to  divide  the  income 
of  the  share  amongst  the  wife  and  the  surviving  children. 

Then  follows  the  clause  upon  which  the  question  mainly  de- 
pends (and  which  is  rather  out  of  place),  in  these  terms:  ''In 
case  any  of  my  children  shall  survive  my  wife  and  die  before  he 
shall  have  received  his  share  of  my  trust  estate  without  leaving 
issue,  I  give  such  share  equally  amongst  my  surviving  children.*^ 
This  clause  is  followed  by  one  which  ought  to  have  preceded  it: 
''  And  from  and  after  the  decease  of  my  wife  (or  during  her  life, 
if  she  and  the  majority  of  my  children  and  my  trustees  shall 
think  it  proper  and  expedient  so  to  do),  at  the  sole  discretion  of 
my  trustees  or  trustee,  to  sell  and  absolutely  dispose  of  aU  my 
real  and  personal  estates  and  my  trade  or  profession,  and  the  good- 
will thereof,  and  to  divide  the  proceeds  thereof  amongst  my  wife 
and  children  and  their  issue,  if  the  division  be  made  in  the  life- 
time of  my  wife,  but  if  the  division  be  made  after  her  death, 
amongst  my  children  and  their  issue."  Upon  these  two  clauses 
the  question  arises  whether  the  directions  with  regard  to  the 
sale  of  the  testator's  real  and  personal  estate  and  his  trade  or 
profession,  give  to  the  trustees  a  mere  power,  to  be  exercised 
or  not  at  their  discretion,  or  is  an  absolute  trust  for  sale,  their 
discretion  not  applying  to  the  sale  itself,  but  only  to  the  manner 
of  efiecting  it. 
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The  qaeetion  of  the  constniotion  of  the  will  has  come  before  the    H.  L.  (B.) 
Courts  at  different  times,  but  only,  as  it  were,  by  piecemeal.    In       1S76 
1866  a  bill  was  filed  by  two  of  the  tmstees,  BaittBon  and  Buekion,     motobs 
against  Many  Hobsan^  the  widow,  and  WiBiam  EoUan,  the  third    q^,^^, 
trustee,  and  others  interested  under  the  will,  for  an  administration       — 
of  the  trusts  of  the  will,  and  praying  for  an  inquiry  whether  it  is 
fit  and  proper,  and  for  the  benefit  of  all  parties,  that  the  trade  or 
business  of  a  newspaper  proprietor  should  be  carried  on  and  con- 
tinued ;  and  if  it  shall  app^tr  not  to  be  fit  and  proper,  that  the 
stock  in  trade,  goodwill,  and  proprietorship  of  the  newq>aper,  be 
sold,  with  the  approbation  of  the  Judge.     Upon  this  bill  in  1866 
Yice-Chancellor  Stuart  made  an  order  declaring  it  to  be  fit  and 
proper,  and  for  the  benefit  of  all  parties  interested  who  are  not 
m  juris,  that  the  newspaper  should  be  carried  on.    I  do  not  com- 
prehend how  this  inquiry  came  to  be  directed,  and  the  order  of 
the  Yice-Chancellor  made ;  because  during  the  life  of  the  testa- 
tor's widow,  the  newspaper  is  directed  to  be  carried  on  and  con- 
tinued unless  she  and  the  majority  of  the  children  and  the  trustees 
think  it  fit  and  expedient  that  it  should  be  sold. 

After  the  death  of  the  testator's  widow,  Buekton,  one  of  the 
trustees,  on  the  8th  of  July,  1870,  presented  a  petition  praying, 
amongst  other  things,  that  the  unsold  real  and  personal  estate  of 
the  testator,  including  the  proprietorship  of  the  newspaper  and  the 
goodwill  of  the  trade  or  business,  should  be  sold  by  and  under  the 
direction  of  the  Court  Yice-Chancellor  &uart,  on  the  24th  of 
Noyember,  1870,  made  an  order  that,  being  of  opinion  that  the 
directions  contained  in  the  will  as  to  a  sale  and  disposition  of  all 
the  testator's  real  and  personal  estate,  and  his  trade  or  profession, 
and  the  goodwill  thereof,  after  the  decease  of  his  wife,  Martf 
Hcbsan,  at  the  sole  discretion  of  his  trustees  or  trustee,  is  a  power 
enabling  such  trustees  or  trustee  to  sell  and  dispose  of  the  same, 
and  is  not  to  be  construed  or  held  as  an  absolute  trust  for  the  sale 
and  disposition  thereof  on  the  happening  of  such  event,  and  being 
also  of  opinion  that  it  is  for  the  benefit  of  all  persons  interested 
that  the  business  of  the  Leeds  Times,  and  the  real  estate  of  the 
testator,  should  not  at  the  present  time  be  sold,  but  that  the 
business  should  be  continued  and  carried  on  until  farther  order,  a 
scheme  should  be  settled  for  carrying  it  on.   I  will  not  here  advert 
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H.  L.  (B.)    to  the  opinion  of  the  Vice-chancellor  as  to  the  trustees  haying  a 

1876       power  and  not  a  tmst^  but  I  most  remark  npon  his  opinion  that  it 

yi^^     was  for  the  benefit  of  all  persons  interested  that  the  bosineas  of 

Battuon  *^®  ^^^^  Times  shonld  be  continued  and  carried  on,  when  it  was 
—  stated,  in  the  petition  itself,  that  William  Hdbson  claimed  to  be 
entitled  nnder  the  will  to  purchase  the  stock  in  trade  and  pro- 
prietorship of  the  Leeds  Times  newspaper  at  the  sum  of  £500  less 
than  the  market  price  thereo£  WHKam  Eobson  appealed  by 
petition  from  this  order,  but  the  Lords  Justices  by  an  order  of  the 
3rd  of  May,  1871,  dismissed  his  petition. 

The  newspaper  continued  to  be  carried  on  under  these  orders, 
and  under  a  farther  order  of  Vice-Ohancellor  Wiekens  of  the  18th 
of  July,  1871,  down  to  the  time  of  the  death  of  William  Eobum 
on  the  11th  of  January,  1872.  After  William  Hdbsm's  death  the 
cause  came  on  for  farther  consideration,  to  determine  the  rights  of 
all  parties,  before  Vice-chancellor  HaU^  who,  by  an  order  of  the 
17th  February,  1874,  declared  that  the  Appellant,  Emma  Uinon 
(who  had  become  the  personaVrepresentatiye  of  William  JBbbtm), 
Fanny  Metcalfe,  and  Mary  BueHUey,  were  entitled  in  equal  shares 
to  the  rents  and  income  of  the  testator's  real  and  personal  estate 
accrued  since  the  death  of  WiUiam  Edbsan,  including  as  part  of 
such  income  three-fourths  of  the  profits  of  the  testator's  business, 
until  the  sale  and  conversion  thereof;  and  that  for  the  purposes 
of*  distribution  the  testator's  estate,  including  his  business  of  the 
Leeds  Times  newspaper,  ought  to  be  considered  as  sold  and  oon- 
Terted  at  the  expiration  of  twelve  months  from  the  death  of  the 
testator's  widow.  Upon  appeal  from  this  order  the  Lords  Justices 
reversed  the  decision  of  Yice-Chancellor  EaU,  being  of  opinion 
that  the  point  was  really  decided  for  all  purposes  by  the  former 
decision  of  the  CSourt  which  affirmed  the  decision  of  Yice-Chaneellor 
Stuart.  And  they  held  that  there  was  not  an  absolute  trust  to 
sell  on  the  death  of  the  widow,  hU  simply  a  power  to  s^S  at  the 
discretion  of  the  trustees,  *^  an  absolute  discretion  "  as  .Lord  Justioe 
James  said,  **  extending  beyond  the  death  of  the  wife,  and  extend- 
ing, apparently  until  there  would  be  some  person  or  persons 
entitled  absolutely  to  say,  *  We  will  have  nothing  more  to  do  with 
the  trust,  and  we  claim  the  property  ourselves.' " 
It  is  to  be  regretted  that  the  Lords  Justices  should  have  thooght 
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the  question  settled  by  their  fonner  decisioD,  as  it  probably  pre-    H.  L.  CK) 
vented  a  more  dose  and  carefol  consideration  of  the  case,  which       isrs 
mi^t  possibly  haye  led  them  to  a  different  condnsion.  For,  after     ]|^^ 
a  repeated  examination  of  the  will,  I  am  unable  to  acquiesce  in    ^^^^^ 

their  judgment.    It  appears  to  me  that  with  regard  to  the  business       

of  the  newspaper  (the  principal  subject  in  the  mind  of  the  testator), 
he  contemplated  its  being  carried  on  and  continued  during  the  life 
of  his  wife,  except  in  the  event  of  the  wife,  the  majority  of  the 
children,  and  the  trustees,  agreeing  to  sell  it,  and  that  upon  the 
decease  of  the  wife,  it  should  absolutely  be  sold.  It  is  observable 
that  the  direction  to  use  and  employ  the  real  and  personal  estate 
in  the  business  applies  only  to  its  being  carried  on  during  the  wife's 
life;  and  the  creation  of  the  reserve  fund  is  confined  to  the  same 
period.  The  trustees  are  directed,  while  the  business  is  being  thus 
carried  on,  to  divide  the  profits  of  the  trade  or  profession,  and  also 
the  rents,  issues,  and  profits,  and  proceeds  of  all  his  other  real  and 
personal  estate,  amongst  the  wife  and  children.  This  direction 
appears  to  me  to  give  the  wife  and  children,  not  a  share  of  the 
profits  merely,  but  an  absolute  share  in  the  business  itself,  and  in 
the  real  and  personal  estate.  If  that  be  so,  yice-Chancellor  Hatt 
was  inconeot  in  holding  that  for  the  purposes  of  distribution  the 
testatoi^s  estate  ought  to  be  considered  as  sold  and  converted  at 
the  expiration  of  twelve  months  from  the  death  of  the  widow,  so 
as  to  entitle  WiOiam  Edbson  to  his  share  of  the  trust  estate  under 
the  clause  providing  for  the  case  of  children  surviving  the  wife, 
and  dying  before  they  had  received  their  share;  because  before 
the  death  of  the  wife  WiBiam  BdbwfCt  share  was  vested  in  him, 
and  was  (to  use  Lord  Justice  Jameiz  words)  *^  dejure  receivable.'* 
If,  as  I  have  said,  William  Hobsan^a  share  was  vested  at  the  time 
of  the  wife's  decease,  the  clause  as  to  children  receiving  their 
share  can  only  be  regarded  as  a  divesting  clause,  and  is  either 
repugnant,  as  after  vesting  a  share  could  not  be  divested,  or  it 
must  mean,  not  before  actually  receiving  it,  but  before  becoming 
entitled  to  receive  it. 

Lord  Justice  MeUuh  is  of  opinion  that  if,  according  to  the  true 
cQDstmction  of  the  will,  there  was  an  absolute  trust  to  sell  on  the 
death  of  the  widow,  this  would  be  the  meaning  of  the  word 
**  received."    Now  that  there  was  such  a  trust  created^  and  not  an 
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H.  L.  (E.)    absolute  discretion  in  the  trustees,  as  held  by  the  Lords  Jostioes, 

1876       appears  to  my  mind  (I  will  not  say  clear,  after  their  opiniooB), 

MiKOBfl      but  to  be  the  better  construction  of  the  clause  for  sale,  and  to  be 

Batiibov.    i^oommended  by  the  consequences  which  would  follow  from  the 

adoption  of  the  yiew  of  it  taken  by  the  Lords  Justices.    An 

absolute  discretion  in  the  trustees  to  sell  whenever  they  thought 
proper,  would,  as  Vice-chancellor  ShU  said,  ''prolong  indefinitely 
the  ascertainment  of  the  persons  to  be  beneficially  interested  in 
the  property  by  an  undefined  and  indefinite  continuance  of  the 
business,"  and  would  thus  place  in  the  absolute  power  of  the 
trustees  the  interests  of  all  the  children,  and  their  issue,  given 
them  by  the  will.  Such  a  construction  of  the  clause  ought  not  to 
be  adopted  if  it  is  capable  of  a  more  reasonable  one.  In  my 
opinion  the  true  meaning  of  the  clause  is  that  it  imposes  npon 
the  trustees  an  absolute  trust  to  sell,  but  gives  them  a  discretion 
as  to  the  manner  in  which,  and  to  a  certain  extent  the  time 
at  which,  the  different  properties  may  be  sold  to  the  best  ad- 
vantage. 

The  counsel  for  the  Eespondents  argued  in  favotir  of  the  abso- 
lute discretion  of  the  trastees  by  referring  to  the  clause  declariDg 
that  in  case  it  shall  be  agreed,  or  the  trustees  shall  deoide  to  sell, 
they  are  authorized  to  sell  to  the  sons  at  £500  less  than  tke 
market  price.  This  clause  seems  to  be  inserted  in  the  will  for 
the  benefit  of  the  sons,  and  the  word  **  decide**  was  perhaps  in- 
advertently used.  But  the  moment  it  is  ascertained  that  an  abso- 
lute trust  for  sale  is  created,  all  nice  criticisms  as  to  the  meaning 
of  the  words  '^  received"  and  *^  decide"  ta3l  to  the  ground. 

I  cannot  help  observing,  though  perhaps  it  is  unnecessary,  that 
even  assuming  the  Lords  Justices'  opinion,  that  the  trustees  had 
an  absolute  discretion,  to  be  correct,  yet  this  would  not  prerent 
the  Appellant  from  being  entitled  to  her  share  of  the  testator^B 
residuary  estate  as  the  representative  of  WHUam  Ho&sonr— because, 
during  the  life  of  William  Hobean  the  trustees  had  retired  from 
the  trust  and  placed  themselves  in  the  hands  of  the  Court  by  the 
bill  filed  by  the  trustees  for  [administration  of  the  trusts  and  the 
order  founded  thereon,  after  which  the  trustees  could  not  exercise 
any  discretion  with  which  they  were  invested  without  the  sanction 
of  the  Court     Therefore  as  the  business  could  no  longer  be 
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carried  on  by  the  trnsteeB,  the  period  most  at  all  events  have  H.  L.  0L) 

arriyed  when  the  persons  interested  were  entitled  to  their  shares  1876 

in  the  business  and  in  the  real  and  personal  estate  of  the  testator.  MnroBs 

I  snbmit  to  your  Lordships  that  this  appeal  ought  to  be  allowed,  batwok. 

and  that  the  case  onght  to  be  disposed  of  in  the  manner  which  I  — 
believe  your  Lordships  have  agreed  upon. 

LoBD  Hatheblet  :— 

My  Lords,  I  concur  in  the  interpretation  which  has  been  put 
upon  this  will  by  my  noble  and  learned  friend  who  has  just 
addressed  the  fiouse/  I  think  if  we  make  allowance  for  certain 
difficulties  introduced  by  the  testator's  throwing  in  parenthetical 
expressions  in  scarcely  the  fit  place  for  their  insertion,  the  inter- 
pretation of  the  will  is  really  of  the  simplest  character.  There  is 
a  plain  and  express  devise  of  the  whole  of  the  testator's  property, 
including  the  Leeds  Times  newspaper  (with  the  exception  of  certain 
chattels  which  are  given  to  his  wife  individually)  to  three  trustees 
named  in  the  will,  Mr.  James  Battison,  Mr.  Joseph  BucJdon^  and 
the  testator's  son,  William  Hobson,  who  at  that  time,  it  appears, 
was  editor  of  the  newspaper.  The  testator  gives  all  his  real  and 
personal  estate  and  efiects  whatsoever  to  those  trustees  **  upon 
tmst  to  carry  on,  or  cause  to  be  carried  on  under  their  inspection 
and  control,  during  the  life  of  my  said  wife,  the  trade  or  pro- 
fession in  which  I  may  be  engaged  at  the  time  of  my  death."  He 
then  gives  directions  as  to  what  they  are  to  do  during  that  period. 
The  trustees  are  to  have  ^'all  the  requisite  powers  for  carrying  on 
the  said  trade  or  profession  as  fully  and  effectually  as  I  could 
carry  on  the  same  if  living.**  He  directs  accounts  to  be  made 
out  in  the  proper  manner,  and  he  gives  them  the  power  of  apply- 
ing the  real  and  personal  estates  towards  the  carrying  on  of  the 
busmess,  and  directs  the  setting  apart  of  a  fourth  of  the  profits 
of  the  business  for  the  purpose  of  creating  a  reserve  fund  to 
provide  for  any  particular  emergencies  occurring  during  the  time 
during  which  he  has  directed  the  business  to  be  carried  on ;  and 
that  time  is  limited  to  the  life  of  his  wife  in  the  first  instance. 

Then  he  disposes  of  the  income  arising  from  this  arrangement, 
by  making  a  somewhat  unusual  disposition,  but  one  which  it  is 
not  at  all  difficult  to  understand  in  this  case. 
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l^.  L.  (E.)        There  is  a  trust  to  carry  on  the  business  daring  the  wife's  life 

1876        and  a  trust  to  sell  at  her  death.  And  your  Lordships  will  observe 

M^ss      ^hftt  this  is  the  only  place  where  we  find  any  trust  at  all  to  soQ 

Battibon  ^^7  P^^^  ^^  ^^^  property,  indudmg  tliis  business ;  and  Curther, 
—  after  what  I  have  already  referred  to  in  the  will,  there  is  no  direc- 
tion giving  the  trustees  full  powers  for  carrying  on  the  business 
after  the  wife's  death  as  they  could  carry  it  on  before ;  there  is 
no  direction  for  their  setting  aside  a  fourth  part  of  the  profits  after 
that  time  as  they  were  to  do  before,  and  there  is  no  direction 
about  applying  the  income  of  the  general  estate,  the  real  and  per> 
sonal  estate,  towards  the  carrying  on  of  the  business.  Possibly  if 
the  construction  of  the  whole  will  had  forced  the  Court  upon  such 
a  construction,  all  that  might  have  been  held  to  be  implied  after 
the  death  of  the  wife  as  it  had  been  directed  during  the  wife's 
lifetime.  That  would  have  been  a  strong  conclusion  that  the 
business  was  to  be  carried  on  in  a  certain  event  after  her  death. 
But  in  the  absence  of  any  expressions  leading  us  to  that  strong 
condusion,  the  observation  seems  to  me  to  have  great  weighty  as 
leading  us  to  what  is  the  real  interpretation  of  the  will,  and  tending 
to  shew  that  he  did  not  contemplate  the  business  going  on  fiir  any 
length  of  time  after  the  wife's  death.  That  what  he  does  direct 
in  a  parenthesis  which  I  left  out  is  this :  **  From  and  after  the 
decease  of  my  wife" — ^then  comes  the  parenthesis — ^'^or  during  her 
life  if  she  and  the  majority  of  my  children  and  my  trustees  shall 
think  it  proper  and  expedient  so  to  do." 

Now,  my  Lords,  observe  what  happens  there.  Having  given 
his  wife  only  a  life  interest  in  her  share,  because  there  is  no  poi^ 
tion  of  the  corpus  given  to  her  or  her  representatives  absolutely^ 
she  does  not  take  in  any  sense  absolutely,  but  after  her  death  her 
representatives  lose  the  income  derived  ifrom  the  estate,  and  the 
whole  bulk  of  the  property  goes  to  be  sold  and  divided  among  the 
children ;  having  done  that,  it  occurs  to  the  testator  as  poesiUe^ 
that  during  his  wife's  lifetime*  a  sale  may  be  desirable,  and  he 
makes  a  provision  for  it  which  I  think  is  of  some  importance  with 
reference  to  the  subsequent  discretion  of  the  trustees.  He  says^ 
If  that  is  done  in  my  wife's  lifetime,  I  notice  that  her  position 
under  the  previous  part  of  the  will  will  necessarily  be  changed^ 
because  then  she  will  come  in  for  a  portion  of  the  eorpua  together 
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'with  the  children,  iDstead  of  having  solely  a  life  interest    That    H.  L.  (E.) 
teing  the  case,  he  thinks  it  desirable  that  it  should  not  be  either       1876 
the  wife's  sole  voice  or  the  sole  voice  of  the  children,  or  the  sole     minom 
voice  of  the  tnutees,  which  should  determine  that  such  a  change    bathsok. 
-ef  interest  as  that  should  take  place.    Therefore,  he  says,  if  it  is       — 
flold  in  her  lifetime  it  must  be  done  by  the  voice  of  the  majority 
of  his  children  and  his  trustees,  if  they  think  proper  and  expedient 
so  to  do. 

Now,  there  is  no  direction  about  the  majority  of  the  children, 
-and  the  trustees  after  the  death  of  the  wife.  Your  Lordships  will 
-obserre,  if  the  Bespondents'  contention  be  true,  what  a  position 
4he  trustees  are  placed  in  with  reference  to  the  interests  of  the 
•children.  If  the  trustees  are  to  have  an  absolute  discretion,  unfet- 
iered  by  any  majority  of  the  voices  of  the  children,  and  unfettered 
by  any  direction  on  the  testator's  part,  it  is  left  to  them  to  say 
whether  or  not  they  wiU  continue  the  business,  the  position  of 
the  fiunily  being  this:  two  children  having  died  without  issue, 
and  having  died  in  the  lifetime  of  the  wife,  their  shares  have 
passed  over.  William  Hobion  has  no  children,  his  two  surviving 
sisters,  I  think,  have  children,  so  that  their  shares  will  pass  over  to 
thmr  children,  whilst,  according  to  the  construction  of  the  Bespon- 
dents,  his  would  be  forfeited ;  that  is  to  say,  limited  and  confined 
to  his  own  life  and  afterwards  pass  over  to  them ;  and  moreover, 
WBUam  Hobson  has  an  interest  if  the  business  is  sold  to  the  extent 
of  £500  in  value,  because  he  was  to  be  allowed  to  buy  it  at  £500 
lees  than  the  market  price.  He  being  placed  therefore  in  a  posi- 
tion in  which  his  interests  were  extremely  antagonistic,  as  far  as 
pecuniary  interests'went^  to  the  interests  of  his  brothers  and  sister, 
would  be  left  to  be  dealt  with  by  the  trustees  to  this  very  con- 
siderable extent,  at  their  discretion  solely,  without  any  regard  to 
the  claims  that  he  might  have  to  have  the  property  so  managed 
that  he  should  not  lose  the  benefit  of  those  interests  which  were,  in 
the  first  instance,  obviously  contemplated  for  him  by  the  will. 

These  considerations  would  lead  one  to  think  it  was  a  very  diffi- 
cult conclusion  to  arrive  at,  to  hold  that  the  trustees  could  postpone 
the  sale  to  an  unlimited  period,  to  any  period  xxpioWilliam  Hello's 
death,  and  then  direct  a  sale  without  giving  him  an  opportunity 
ef  making  the  purchase  for  the  £500  less  than  the  market  price,  and 
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H.  L.  (E.)  in  the  absence  of  any  issue  on  his  part  to  whom  the  share,  which  he 
1876  would  lose  by  death  anterior  to  the  sale,  should  pass  oyer  for  the 
Minors  benefit  of  his  family.  On  the  other  hand,  as  I  read  it  at  first, 
leaving  out  the  parenthesis,  it  seems  to  me  as  plain  and  simple  a 
trust  as  possible  for  a  sale  to  be  made,  and  it  contains  an  expres- 
sion which  is  not  at  all  unusual,  leaving  a  certain  liberty  to  the 
trustees  as  to  the  mode  of  dealing  with  the  estate,  especially  as 
it  consists  in  part  of  a  newspaper  requiring  some  considerable 
extent  of  management  in  the  proper  disposition  and  sale  of  it 
That  is  left  to  the  discretion  of  the  trustees,  but  it  is  not  left  to 
their  discretioi^  whether  they  shall  sell  or  not.  It  is  a  trust  that 
they  shall  sell,  but  when  they  do  sell,  fault  is  not  to  be  found  with 
them  because  they  have  sold  at  a  later  period  than  others  might 
have  thought  beneficial,  if  they  have  acted  with  proper  and  reason- 
able discretion. 

The  word  "  decide  "  occurring  later  in  the  will,  I  think,  means 
nothing  more  than  that— Having  said, if  a  sale  takes  place  during 
my  wife's  life  there  must  be  a  form  gone  through,  and  more  than 
a  form,  a  resolution  come  to  by  the  majority  of  my  children  and 
the  trustees  in  this  matter,  to  all  of  whom  I  give  a  voice ;  he 
then  says,  if  it  takes  place  after  her  death  it  is  to  be  at  the  dis- 
cretion of  the  trustees.  Whether  it  be  in  the  wife's  lifetime,  or 
whether  it  be  after  her  death,  they  must  decide  what  is  the  right 
moment,  in  their  reasonable  discretion,  for  the  sale  which  they 
must  effect  in  a  reasonable  time,  especially  having  regard  to  the 
circumstances  I  have  mentioned  as  to  the  interest  of  parties,  the 
testator  having  said:  ''When  the  time  for  the  sale  has  come, 
whether  it  is  at  one  period  or  the  other,  I  mean  WiUiam  H6b$(m  to 
have  £500." 

That,  my  Lords,  seems  to  me  a  strong^  expression  of  intention 
on  the  testator's  part  that  whenever  the  sale  takes  place  his  son  is 
to  have  that  benefit.  But  I  cannot  understand  it  to  imply  any- 
thing giving  to  the  trustees  that  wide  discretion  which  appears  to 
have  been  thought  by  the  Court  below  vested  in  them.  Still  less 
can  I  come  to  the  conclusion  to  which  Yice-ChanoeUor  Stuart 
came,  and  in  which  he  was  afterwards  coDdSrmed  by  the  Loids 
Justices,  that  this  was  not  a  trust,  but  a  power  for  sale.  I  hold, 
on  the  contrary,  that  it  is  a  distinct  trust  for  sale.    Nothing  is 
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left  to  the  trustees  but  that  discretion  in  the  mode  of  dealing  with    H.  L.  (£.) 
it  which  must  be  reasonably  expected  in  the  conduct  of  trustees       1S76 
who  are  anxious  to  perform  their  duty.    Supposing  that  thir  is      Minobs 
not  a  power,  but  a  discretion  in  the  sense  in  which  I  use  the  word,    batcibov. 
then  it  is  possible  that  you  might  apply  the  doctrine  of  In  re       — 
Arr(nnmUh*B  2Vitfto  (1),  and  consider  that  it  was  in  this  case  a 
reasonable  time  for  the  sale ;  or  yon  might,  following  other  cases^  say 
that  in  regard  to  the  expression '^  children  dying  before  the  period 
of  division  "  you  cannot  hold  that  to  be  an  unlimited  period ;  and 
that  the  reasonable  discretion  of  the  trustees  cannot  be  prolonged 
to  an  indefinite  time,  especially  haying  regard  to  that  £500  clause 
which  I  referred  to ;  I  should  be  disposed  to  hold  that  it  came 
within  one  or  other  of  tihose  views. 

But  what  seems  to  make  the  whole  matter  clear  as  regards  the 
trustees  is  this.  Almost  immediately  after  the  death  of  the  wife, 
Bwikicn,  one  of  the  three  trustees,  presented  a  petition  to  the 
Oourt»  in  which  he  sets  forth  a  desire  expressed  by  the  ces^is  que 
irnd  other  than  WHUam  Hobson  (shewing  there  a  somewhat  anti- 
thetical interest  as  opposed  to  WiSiam  Hobson)  and  one  of  the 
tmstees  BaUisanf  that  he  (BuMon)  should  retire  from  this  trast; 
and  he  prays  for  a  sale,  and  asks  for  a  direction  by  the  Court  as 
to  what  is  his  proper  course  to  pursue.  Now,  we  must  bear  in 
mind  that  anterior  to  this  petition  there  had  been,  during  the  life- 
time of  the  wife,  an  order  by  Tice-GhanceUor  Stuart  directing  an 
inquiry  whether  it  was  for  the  benefit  of  all  parties  that  the 
bnsiness  should  be  continued  or  not,  instead  of  taking  the  course 
of  the  majority  of  the  children  and  the  trustees  deciding  on  that 
point 

That  was  in  the  lifetime  of  the  wife,  and  there  was  a  finding  upon 
that,  and  now  Mr.  Buckian,  the  wife  being  dead,  prays  for  a  sale. 
WiBiam  Eobeon — as  of  ooorse  was  shewn  by  his  subsequent  peti- 
tion of  appeal — ^was  also  desirous  that  there  should  be  a  sale. 
There  were,  therefore,  two  out  of  the  three  trustees  desirous  that  a 
sale  should  then  and  there  take  place.  The  Court  then  again 
inquired  as  to  whether  it  would  be  for  the  benefit  of  all  parties 
that  a  sale  should  then  and  there  take  place. 

What  does  that  mean  ?  It  does  not  mean  that  the  Court  wished 
(1)  2  De  G.  P.  &  J.  474. 

3  2  G  2 
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H.  L.  (E.)  to  alter  the  rights  of  all  the  parties  who  might  haye  acquired 
1876  vested  interests  by  the  death  of  the  widow,  and  the  indefinite 
ifi^B  postponement  of  the  sale  during  which  those  rights  and  interests 
would  be  seriously  affected ;  but  it  means  merely  this,  that  taking 
the  rights  and  interests  of  all  parties  under  the  will  as  remaining 
unaffected  by  the  inquiry  what  is  best  for  their  benefit,  their 
rights  will  remain  exactly  as  they  were  before  that  inqniiy  was 
made,  or  before  that  inquiry  was  acted  upon,  and  their  rights  will 
haye  to  be  determined  by  the  tme  construction  of  the  will.  It 
seems  rather  a  strange  view  that  it  was  for  the  benefit  of  all  the 
parties — WiOiam  Hcbeon's  estate  and  interests  being  considered. 
However,  assnming  that  the  Coort  was  right  in  coming  to  the 
conclusion  that  it  was  for  the  benefit  of  all  parties,  it  appears  to 
me  quite  clearly  that  that  inquiry  would  make  no  difference  wbat^ 
ever  in  the  construction  we  ought  to  put  upon  the  rights  which 
accrue  to  all  parties  under  the  will,  whatever  arrangement  may 
have  been  made  by  the  Court  for  the  sake  of  the  convenience  of 
the  estate. 

I  think,  my  Lords,  that  that  is  the  view  we  ought  to  take  of 
an  inquiry  of  that  kind  directed  by  the  Court ;  and  having  come 
to  the  conclusion  that  William  EAwn  did  certainly,  notwith- 
standing the  clause  about  children  dying  be£3re  the  period  of 
division,  acquire  an  interest,  if  not  before  that  period,  according  to 
the  view  adopted  in  the  case  of  Arniiwmnii(K$  TrwiU  (1),  at  least 
after  the  presentation  of  the  petition,  when  he  and  BuekUm  desired 
that  a  sale  should  take  place.  I  see  nothing  at  all  that  can  be  held 
upon  the  face  of  this  will  to  displace  that  interest,  and  therefore  it 
seems  to  me  that  the  decision  which  has  been  come  to  by  Yice- 
Ghancellor  SHuirt  in  the  first  instance,  and  by  the  Lords  Justices 
affirming  his,  cannot  be  a  right  conclusion. 

It  is  a  very  singular  circumstance  in  tiiis  case  that  a  diffisrent 
view  should  have  been  come  to  with  regard  to  tke  other  parts  of 
the  testator's  property.  He  has  put  them  all,  evidently,  into  one 
fund  during  the  lifetime  of  his  widow ;  the  whole  estate  is  to  be 
applied  for  carrying  on  the  business ;  he  has,  after  the  death  of 
the  widow,  directed  a  sale  of  the  property,  both  real  and  personal, 
using  the  expression,  of  course,  at  the  discretion  of  the  trostees; 
;  (1)  2DeO.P.&J.474, 
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and  it  does  seem  to  me  a  very  singular  constraction  which  would    H.  L.  (E.) 
seyer  one  part  of  this  property  from  the  other,  so  that  one  fund       isre 
would  be  dealt  with  by  one  division,  and  another  by  another,      ^j^bb 
The  result  of  the  decision  already  come  to  is  this,  that  a  separate    ^   »- 

mquiry  seems  to  have  been  necessary  with  regard  to  the  various       

portions  of  the  testator's  property,  and  a  very  di£ferent  result 
is  applied  to  one  class  of  the  property  from  that  which  is  applied 
to  the  other,  although  the  whole  appears  in  the  will  to  be  given 
over  to  one  class,  and  to  be  intended  to  be  divided  as  for  one 
class. 

I  cannot  think,  my  Lords,  that  any  such  conclusion  could  have 
been  airived  at  had  it  not  been  for  the  unfortunate  course  which 
this  case  has  taken.  It  has  been  brought  before  the  Court  in  half- 
apdozen  different  ways  at  half-a-dozen  different  times,  under  vary- 
ing circumstances,  and  the  Court  has  never  had  a  clear  exposition 
of  the  whole  will  to  fasten  its  judgment  upon ;  but  it  has  been 
asked  to  pronounce  first  on  one  point  and  then  on  another,  until 
in  the  end  the  whole  general  scope  of  the  testator^s  will  seems  to 
me,  w^h  great  respect  to  the  Lords  Justices,  to  have  been  lost 
sight  of. 

LoBD  O'Hagan  : — 

My  Lords,  although  I  concur,  I  cannot  say  that  I  concur  un- 
doubtingly  in  the  conclusion  of  my  noble  and  learned  friends. 
This  case  has  been  considered  by  three  Yice-Chancellors  and  two 
Lords  Justices,  and  their  views  of  it  have  been  conflictiog.  It 
was  presented  to  them  in  various  aspects  and  in  isolated  portions. 
It  has  not  been  reported,  and  the  notes  of  the  observations  of  the 
leatned  Judges  which  we  possess  (1)  are  partial  and  imperfect. 
The  first  judgment  of  the  Lords  Justices  seems  to  me,  from  the 
observations  of  Vice-chancellor  HaS,  to  have  impressed  that 
learned  Judge  (who  had  been,  when  at  the  Bar,  counsel  before 
them  in  these  cases)  as  conveying  an  opinion  on  the  main  matter 
befoie  us  different  from  that  which  their  second  judgment  (pro- 
fessing to  found  itself  on  their  first)  indicates  as  having  been 
expressed  in  the  earlier  one.  But,  however  this  may  have  been, 
the  question  is  one  of  those  in  which  we  are  bound  to  seek  the 
(1)  In  the  printed  Appendix  to  the  Cases. 
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H.  L.  (E.)    true  construction  of  a  document,  in  the  absence  of  the  means  of 
1876       determining  it  with  absolute  certainty,  by  the  exercise  of  common 
Minors      sense,  applied  to  language  in  its  ordinary  meaning,  and  to  the 
Battbok    circumstances  of  each  particular  case,  and  with  sudi  light  as  may 
be  gained  from  legal  principles  in  ascertaining  the  probable  in- 
tention of  a  testator.    Endeavouring  in  this  way  to  interpret  a 
difficult  will,  I  concur  in  the  proposed  resolution. 

It  is  to  be  noted,  that  the  literal  meaning  of  the  words  we  have 
to  construe  is  not  insisted  on.  The  provision  that  if  any  of  the 
children  shall  die  *^  before  he  or  she  shall  have  received  his  or  her 
share"  of  the  trust  estate  is  not  interpreted,  in  the  judgment 
under  appeal,  as  if  it  meant  to  point  to  an  actual  receipt  of  the 
share,  as  in  the  case  of  Martin  v.  Martin  (1),  which  is  very  dif- 
ferent from  that  before  us.  The  word  "  received  *'  is  held  by  the 
Lords  Justices,  and  rightly  held,  to  have  the  meaning  of  **de  facto 
received  or  dejwre  receivable."  And  if  such  an  interpretaticm  be 
admissible,  the  only  question  really  is,  at  what  time  were  the 
shares  de  jure  receivable  ?  If  they  were  receivable  at  the  death 
of  the  widow,  or  within  twelve  months  afterwards,  ead^t  jtusdio. 
The  fact  of  the  non-receipt  becomes  immaterial,  and  the  judg- 
ment of  the  Yice-Chancellor  is  sustained. 

It  seems  to  me,  obscure  as  the  phraseology  is,  that  it  sufficiently 
indicates,  according  to  the  view  of  Vice-Chancellor  Holly  the  crea- 
tion of  a  trust — and  not  the  creation  of  a  power — to  sell  '^  all  the  real 
and  personal  estates,  and  the  trade  or  profession  "  of  the  testator, 
accompanied  by  a  'discretion  "  in  the  trustees  as  to  the  time  and 
manner  of  the  selling ;  and  I  think  that  the  word  '*  decide''  in  a 
subsequent  part  of  the  will  may  fairly  be  taken  to  point,  not  to  a 
capricious  or  unlimited  capacity  of  action  or  postponement^  bat  to 
the  exercise  of  that  ^  discretion  "  in  fixing  judiciously  the  period 
for  the  fulfilment  of  the  trust  to  sell.  And  I  do  not  conceive  that 
the  mere  fact  of  the  non-sale  up  to  the  present  time  prevents  the 
vesting  of  the  shares.  I  quite  agree  that  if  the  testator  had  nn- 
t  qui  vocally  expressed  a  contrary  intention  it  would  have  been  onr 
duty  to  carry  it  into  efiect.  But,  as  the  matter  stands,  I  think  we 
lire  driven  to  consider  his  whole  will  in  relation  to  the  dream- 
stances  with  which  he  was  dealing ;  and  so  considering  it,  I  do  not 
(1)  Law  Rep.  2  Eq.  404. 
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feel  obliged  to  attribate  to  him  the  design  to  make  an  indefinite    H.  L.  (E.) 
postponement  of  the  sale;  to  keep  his  legatees  in  doubt  and        1876 
onoertainty,  perhaps  for  all  their  lives ;  to  give  to  his  trustees,  or      MdJots 
to  a  single  one  of  them,  the  power  to  nullify  his  bequests  at  their 
or  his  absolute  pleasure ;  or  to  prevent  the  ascertainment  of  the 
beneficiaries  really  to  take,  whilst  trustee  might  succeed  trustee 
in  a  lengthened  series.    It  may  be  that  an  absolute  intestacy 
might  not  be,  according  to  the  view  of  the  Respondents,  as  was 
suggested  by  Mr.  Kardake^  actually  occasioned,  but  that  view 
would  make  possible  and  probable  such  a  delay  of  vesting,  to  the 
prejudice  and  confusion  of  the  legatees  and  their  families,  as,  in 
my  opinion,  the  law  should  not,  and  will  not,  countenance  without 
coercive  reason. 

The  cases  of  HfOehin  v.  Manninffton  (1)  and  Elwin  v.  Mwin  (2) 
certainly  sustain  the  conclusion  at  which  I  have  arrived.  In  the 
former,  the  gift  over  was  defeated,  because  the  purpose  was,  in  the 
words  of  the  Lord  Ohancellor,  **  immeasurable ;"  because  it  was 
^  all  too  uncertain."  The  uncertainty  and  difficulty  of  ascertaining 
the  intent  which  operated  in  that  case  exist,  also,  in  the  case 
before  us.  In  the  latter,  a  difierent  rule  was  reached,  because 
the  intention  was  declared  with  a  **  definite  certainty,"  which  does 
not  here  compel  us  to  an  injurious  decision. 

To  justify  this  reasonable  view,  I  do  not  think  it  necessary  to 
strike  any  words  out  of  the  will  (which  the  Lords  Justices  seem  to 
have  thought  would  be  necessary)  or  to  depart  farther  from  its 
verbal  effect,  or  give  it  any  more  flexibility,  than  is  involved  in 
the  alternative  meaning  attributed  to  the  word  '' received"  by 
the  Lords  Justices  and  accepted  at  the  Bar.  Besides,  it  seems  to 
me  that  the  will  contains  indications  of  the  testator's  intention 
with  reference  to  the  newspaper  property  which  persuasiyely 
support  the  construction  of  the  Vice-Chancellor.  The  "  discretion  " 
given  to  the  trustees  is  not  to  carry  on  the  business,  but  ''to  sell 
and  absolutely  dispose  of  all  my  real  and  personal  estates  and  my 
trade  and  profession  and  the  goodwill  thereof."  These  words  put 
the  real  and  personal  estate  and  the  trade  of  the  journalist  on 
precisely  the  same  footing,  and  indicate  that  all  should  be  dealt 
with  in  the  same  way.  If  the  ''  real  and  personal  estate  "  only  had 
(1)  1  Ves.  Jan.  866.  (2)  8  Ves.  547. 
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H.  L.  (E.)    been  mestionedi  I  apprehend  that  there  conld  have  been  litiU 

1876        controversy  as  to  the  existence  of  a  trust  to  sellt  and  that  the  ob8e^ 

Sf^BB     vations  of  the  Lord  Chancellor  ThurUmo  in  Huiehin  y.  Manninfft(m{l) 

Batoisqk.    ^^^^  ^^^  ^^  ^^^  application :  *'  When  there  is  a  trost  that  is 

always  considered  to  be  done  which  is  ordered  to  be  done."    And 

again:  '^If  the  testator  had  given  a  real  estate  in  thesame  way, 
it  would  not  depend  on  the  trustee  to  sell,  nor  upon  his  dila- 
toriness."  ' 

Pressed  by  this  consideration,  the  Respondents  vigorously  con- 
tended that  the  testator  had  in  view  a  distinction  between  his 
business  and  his  real  and  personal  estate,  and  desired  that  they 
should  be  dealt  with  in  different  ways ;  and  it  was  suggested  that, 
even  if  the  Lords  Justices  were  wrong  as  to  the  freehold  and 
personal  property,  they  were  right  as  to  the  newspaper.  Bat  I 
cannot  discover  this  difference  in  the  terms  of  the  wiU  or  the  reasoa 
of  the  thing.  True  it  is,  as  was  ably  urged,  that  the  businesB 
mighty  from  its  peculiar  nature,  require  a  different  exercise  of  dis- 
cretion from  that  needed  for  the  freehold  or  the  personalty;  and 
these  •  again  might  require  such  a  difference  of  that  exercise  as 
between  themselves.  But  I  am  not  satisfied  that  there  was  any 
such  distinction  in  the  mind  of  the  testator  with  reference  to  the 
disposal  of  his  various  possessions  after  his  death  as  would  warrant 
a  dealing  with  them,  for  the  purposes  of  this  case,  on  different 
principles. 

It  was  urged  by  Mr.  Dickinson  that  the  prevailing  idea  of  the 
wiU  regarded  the  continuance  of  the  newspaper,  and  his  inference 
thence  would  seem  to  lead  to  the  justification  of  the  indefinite 
postponement  of  the  sale,  involving  unlimited  delay  in  the  settle- 
ment of  the  rights  of  the  parties  and  the  ascertainment  of  the 
beneficiaries  entitled  to  take  advantage  of  them.  But  that  the 
testator  had  no  such  view  of  splitting  up  his  property,  when  the 
time  of  distribution  should  arrive,  seems  intimated  not  only  by 
the  identical  treatment  of  the  '*  real  and  personal  property  and 
the  business,"  to  which  I  have  already  adverted,  but  by  the  marked 
distinction,  so  forcibly  put  by  Mr.  North,  between  the  provisions 
affecting  the  newspaper  during  the  life  of  the  testator's  wife  and 
after  her  decease.  As  to  the  business,  the  trustees  are  to  carry  it 
(1)  1  Ves.  Jun.  at  p.  367. 
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on  daring  the  life  of  the  wife.    During  her  life,  acconnts  are  to  be    h.  l.  (E.) 
rendered  and  distributions  made ;  during  her  life  the  newspaper  is        is76 
to  be  maintained  by  adyances  of  money,  and  during  her  life  a      mdiw 
reserve  fund  is  to  be  created.    In  the  face  of  these  arrangements,    b^J[^^ 
it  is  impossible  to  say  that  the  business  was  not  to  be  continued       — 
daring  the  life  of  the  wife.    But  after  her  death,  there  is  to  be  an 
end  of  all  this  complicated  machinery.  Thenceforward,  there  is  no 
provision  for  carrying  on  the  business,  or  making  a  reserve  fund,  or 
advancing  money  to  carry  on  the  concern.    The  single  provision 
is  for  the  sale  of  all  the  testator's  property,  the  freehold,  the  per- 
sonalty^  and  the  newspaper  alike,  and  for  the  distribution  of  the 
proceeds.    May  not  this  manifest  distinction  fairly  be  taken  to 
imply  a  difference  in  the  testator's  purpose  with  respect  to  the 
business  during  the  life  and  after  the  death  of  his  wife,  and  a 
design  that  it  should  cease  to  be  carried  on  and  absolutely  sold, 
like  his  other  property,  at  the  earliest  moment  when  his  trustees, 
in  their  discretion,  should  be  able  to  dispose  of  it  to  reasonable 
advantage  ?  The  Bespondents  appear  to  me  to  have  failed  in  their 
attempt  to  escape  the  effect  of  the  uncertainty  involved  in  their 
construction,  or  to  shew  that  the  testator  meant  his  business  after 
iiis  wife's  death  to  be  dealt  with  differently  from  his  freehold  and 
personalty.  The  clause  as  to  the  right  of  pre-emption  in  any  of  his 
sons  only  regulates  the  price  to  be  received  when  the  sale  should 
be  resolved  on,  but  not  at  all  the  period  at  which  that  sale  should 
take  place. 

On  this  view  of  the  case  I  am  content  to  rest  my  judgment ; 
but  it  is  well  sustained,  also,  by  a  consideration  of  the  effect  of  the 
difference  between  the  trustees,  the  invocation  of  the  powers  of 
the  Court,  and  its  active  intervention,  which,  with  their  legal  con- 
sequences, were  properly  pressed  on  the  attention  of  the  House. 
Holding  however,  the  reasons  I  have  given  suflSoient  and  satis- 
iiEu^tory,  I  do  not  wish  to  occupy  time  unnecessarily,  and,  for  those 
reasons,  I  express  my  concurrence  with  the  noble  and  learned 
Lords  who  have  preceded  me. 

LoBD  Selbobke  :— 

My  Lords,  the  respect  which  I  feel  for  every  opinion  of  the 
Lords  Justices  had  induced  me  to  comnut  to  writing  the  reasons 
of  the  opinion  which  I  have  formed  as  to  the  construction  of  this 
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H.  L.  (E.)    will  at  some  length ;  bat»  after  what  has  been  stated  by  the  noble 

1876        and  learned  Lords  who  have  preceded  me,  I  think  it  sufficient  to 

MnroBs     s^te  shortly,  as  to  several  points  in  the  case,  the  oondusions  only 

BATOaoH.    **  which  I  have  arrived,  and  as  to  which  I  must  confess  I 

—       have  felt  no  doubt  or  difficulty  from  the  commencement  of  the 

argament. 

First,  then,  I  think  that  the  declaration  contained  in  the  order 
of  Yice-Chancellor  Stuati  of  the  24th  of  November,  1870,  was 
erroneous,  and  ought  not  to  have  been  made.  Whateyer  might 
be  the  true  construction  of  the  will  on  the  point  dealt  with  by 
that  declaration,  the  Court  had  full  power,  on  the  hearing  of  the 
petition  then  before  it,  to  postpone  a  sale  of  the  newspaper  boBi- 
ness  and  of  the  real  estate  of  the  testator,  if  it  appeared  (as  it 
did)  to  be  for  the  benefit  of  all  parties  interested  so  to  do; 
although  one  of  the  eesttUs  que  trtisf^  William  Hobsan  (who,  besides 
his  interest  under  the  will,  had  an  option  to  purchase)  a^ed  for 
an  immediate  sale. 

Secondly,  I  am  of  opinion  that  there  was  under  this  will  an 
absolute  and  imperative  trust  for  sale,  taking  effect  from,  and 
immediately  after,  the  death  of  the  widow  i  although  with  a  dis- 
cretion both  as  to  the  manner  and  as  to  the  time  of  sale,  which 
discretion  was,  in  my  opinion,  to  be  reasonably  exercised  by  the 
trustees  for  the  purpose  of  executing,  and  not  of  defeating,  that 
trust  for  sale. 

Next,  I  am  yery  clearly  of  opinion,  that  there  was,  under  this 
will,  one,  and  only  one  period,  at  which  the  carpm  of  the 
testator's  estate,  directed  by  him  to  be  sold,  became  de  jure  dis- 
tributable ;  that  period  being  the  time  of  the  widow's  death. 

The  counsel  for  the  Bespondents  relied  much  upon  the  words 
(in  the  clause  giving  the  sons  an  option  to  purchase  the  news- 
paper)  *'in  case,  under  the  clause  hereinbefore  contained,  it  shall 
be  agreed,  or  my  trustees  or  trustee  shall  decide,  to  sell  my  stock- 
in-trade  and  proprietorship  of  the  Leeds  Tima  newspaper,  and  my 
sons,  or  any  of  them,  shall  by  writing  offer  to  purchase,"  &c 
These  words,  it  was  argued,  prove  that  there  was  to  be  no  sale  of 
the  newspaper  unless  the  trustees  should  so  decide.  I  am  not  of 
that  opinion.  So  far  as  those  words  contemplate  an  event  con- 
tingent, and  not  certain,  it  is  to  be  observed  that  the  event  so 
spoken  of  is  a  complex  one,  not  simply  a  decision  by  the  trustees 


Battzbon. 
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to  seU,  bat  (together  with  that)  an  offer  by  one  or  more  of  the  h.  l.  (£.) 
sonB  to  purchafle.  This  complex  event  might  never  happen,  1876 
althoQgh  the  tmatees  might  not  only  be  bound  to  seU,  but  might  m^obs 
aotually  sell,  the  newspaper.  The  trustees  having  a  reasonable 
discretion  to  exercise  as  to  the  time  of  sale,  there  could  be  no 
actual  sale  till  they  decided  to  sell,  although  the  trust  was  abso- 
lute ;  and  these  words,  from  their  association  with  tJie  alternative 
of  a  sale  by  agreement,  are  used  as  descriptive  only  of  a  sale  after 
the  widow's  death  (when  the  time  of  selling  would  depend  on  the 
sole  discretion  of  the  trustees),  as  compared  with  a  sale  in  the 
widow's  lifetime,  when  it  would  also  depend  upon  the  consent  of 
other  persons.  This  clause  gives  no  new  or  separate  power  at  all 
as  to  the  newspaper  property,  it  simply  refers  to  a  sale  *' under 
the  clause  hereinbefore  contained."  If  it  could  be  held  to  reduce 
the  preceding  clause,  so  fietr  as  relates  to  the  newspaper  property, 
from  a  trust  to  a  mere  power  of  sale,  it  must  have  the  same  effect 
with  respect  to  all  the  rest  of  the  testator's  real  and  personal 
estate.  Any  snak  inference  from  such  words  seems  to  me  not 
only  unnecessary  but  altogether  unreasonable. 

In  a  later  dause  the  testator  directs  that  Until  all  his  real  and 
penonal  estates  should  be  sold  and  converted  into  money  the 
trustees  should  pay  to  the  ceritHS  que  trust  the  income  of  such 
part  thereof  as  should  for  the  time  being  remain  unsold  or  un- 
converted. This  shews  clearly  enough  that  the  testator  fully 
understood  that  in  the  course  of  the  execution  of  the  trusts  of  the 
will  it  might  be  found  necessary  or  convenient  to  sell  different 
parts  of  his  property  at  different  times,  and  that  he  intended  to 
provide  for  that  case.  But  it  confirms  rather  than  otherwise  the 
conclusion  that  (subject  to  the  exercise  of  a  reasonable  discretion 
as  to  time)  he  intended  everything  to  be  sold. 

These  points  being  ascertained,  we  are  brought  to  the  con- 
sideration of  the  divesting  clause,  introduced  by  these  words; 
"And  in  case  any  of  my  said  children  shall  survive  my  said  wife, 
and  die  before  he  or  she  shall  have  received  his  or  her  share 
of  my  said  trust  estate,"  &c.  These  words,  in  their  prima  faeie 
natural  sense  (from  which  there  is  nothing  in  the  context  to 
authorize  any  departure),  relate  to  the  death  of  a  child  during  the 
interval  between  the  death  of  the  widow  and  the  time  when  that 
child's  share  might  be  actually  received,  or  at  least  de  jure  re- 
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BL  L.  (E.)    ceivable.    It  was  decided,  in  Huiehin  v.  ManningUm  (1)  and  MaiHi% 

1876       V.  Martin  (2),  that  such  a  divesting  clanse,  if  it  refers  to  the  time 

MuroBs      ^^  actual  receipt,  is  too  nnoertain  and  indefinite  to  be  capaUe  of 

v.         being  carried  into  effect.    Lord  Thurhw  said,  in  the  former  of 

those  cases,  that  it  would  be  contrary  to  common  sense  to  make 

the  divesting  of  a  vested  interest  depend  upon  the  caprice  or  upon 
the  diiatoriness  of  the  trustee  to  sell ;  that  in  some  way  the  pro- 
perty might  be  sold  immediately;  that  the  Court  would  not 
inquire  when  a  real  estate  might  have  been  sold  with  all  possible 
diligence,  but  always  in  such  a  case  considered  it  as  sold  the 
moment  the  testator  was  dead  (there  the  trust  for  sale  came  into 
operation  on  the  death  of  the  testator) ;  that  where  there  is  a 
trust  that  is  always  considered  in  equity  as  done  which  is  ordered 
to  be  done ;  and  that  the  C!ourt  cannot  measure  the  time.  It 
r*  might  be  added  that  when  there  is  an  equitable  title  vested  in 

possession,  without  any  preceding  interest,  the  possession  of  the 
trustee  becomes,  in  the  view  of  a  Court  of  Equity,  the  posseanon 
of  the  eesiui  jm  irud  ;  and  that  there  is  no  sound  distinction  in 
principle  between  the  extension  of  trust  property  in  specie  for 
the  benefit  of  the  eeshd  que  trust  (though  directed  to  be  converted 
by  the  will)  and  the  actual  receipt  of  that  property,  in  any  way 
consistent  with  the  continuance  of  a  legal  estate  in  the  trustee  by 
the  ee$tui  que  trust. 

It  was  argued,  however,  that  when  sale  was  the  medium  by 
which  the  testator  meant  the  eestuis  que  trust  to  be  put  into  poflM- 
sion  of  their  shares,  and  when  the  trustees  had  power  to  sell  at  such 
time  as  in  their  discretion  they  might  think  fit,  the  event  on  which 
the  divesting  was  to  depend  might  be  rendered  certain  by  the 
exercise  of  the  discretion  of  the  trustees ;  and  that  no  share  iras 
dejure  receivable  until  that  discretion  had  been  exercised  I  csb- 
not  accede  to  this  reasoning.  The  event  spoken  of  in  the  will  is 
not  the  completion  of  any  particular  sale  of  particular  propoiy,  or 
any  other  definite  act  to  be  done  by  the  trustees;  but  is  the  death 
of  a  child  before  receiving  '*  his  or  her  share  "  of  the  trust  estate; 
in  which  case  ''suoh  share"  is  given  over.  The  share  is  spoken 
of  by  the  testator  as  a  whole.  A  divesting  clause  of  this  nature 
ought  to  be  construed  strictly;  certainly  it  ought  not  to  be 
extended  to  any  case  not  properly  described  by  the  words,  accord- 
(1)  1  Ves.  Jun.  366.  (2)  Law  Bep.  2  Eq.  404. 
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iog  to  their  reasonable  interpretatioii.    There  might  be  (and  the    H.  L.  (E.) 
testator  takes  notice  of  it)  as  many  sales  at  different  times  as  there       1876 
were  items  of  saleable  property ;  according  to  the  exercise  of  their     m^nobs 
discretion  by  the  trostees.    How  can  it  be  said  that  this  testator    3^^!^^ 

has  declared  with  reasonable  certainty  an  intention  either  that        

part  of  a  share  should  go  over  when  the  whole  did  not  (which  is 
the  condosion  of  the  Lords  Justices),  or  that  the  whole  share 
should  go  over  in  case  of  the  death  of  a  child  while  any  part  of  his 
property  was  retained  by  the  trustees  unsold,  although  payments 
(which  in  that  case  would  have  to  be  refunded),  might  have  been 
previously  made  on  account  of  that  share?  It  would,  in  my 
judgment,  be  more  reasonable  to  hold  (since  no  part  of  any  share 
could  rightfolly  be  received,  except  by  virtue  of  a  title  to  the 
whole)  that  the  rightful  receipt  of  any  part  would  be  equivalent, 
for  the  purposes  of  this  clause,  to  the  receipt  of  the  whole ;  and 
as  the  Lords  Justices  have  held  that  WiUiam  Hoh^on  had  at  the 
time  of  his  death  a  rights  tantamount  in  equity  to  actual  receipt, 
to  one  third  share,  not  only  of  the  policy  moneys  and  other  moneys 
then  actually  realized,  but  even  of  the  value  of  the  copyholds 
(which  had  been  only  ordered  to  be  sold,  and  not  actually  sold  in 
his  lifetime),  this  view  would  be  fatal  to  the  Kespondent's  case, 
even  if  the  divesting  clause,  so  construed,  could  receive  effect. 

I  see  no  ground  for  holding  that  the  conversion  directed  by  this 
will  was  in  suspense  till  the  end  of  twelve  months  after  the 
widow's  death.  On  this  one  point  I  differ  from  the  decision  of 
Vioe-Chaiicellor  HaU. 

1  think  it  right  to  add,  that  even  if  (on  some  of  the  questions 
in  this  case)  I  had  taken  a  view  different  from  that  which  I  have 
expressed,  I  should  have  been  of  opinion  that  thejjjnnmtirmtnTy 
powers  of  the  trustees  came  to  an  end,  jSnot  when  the  de^eXpf . 
administration  was  made  in  the  nn^f,  f?ftr*^inly  whf*n  tboordftr-ftf 
Yioe-Chancellor  Stuart^  of  the  24th  of  November^  187Q,  way  ff^ade, 
I  should  have  thought,  that  from  the  date  of  that  order,  at  all 
events,  the  Court  must  be  deemed  to  have  carried  on  the  business 
for  the  benefit  and  in  the  interest  of  those  persons  who  would  have 
been  then  entitled  to  the  proceeds  if  it  had  been  then  actually 
sold;  as  much  as  if  they  had  then  elected  to  take  their  several 
shares  of  the  neiwspaper  in  specie,  without  conversion,  and  had 
been  put  into  possession  of  those  shares  by  the  order  of  the  Court. 
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H.  Jx  (E.)    I  cannot  reconcile  the  conclusion,  that  the  operation  of  the  divest* 

1876        ing  clanse  as  to  the  newspaper  property  was  prolonged  bj  that 

M1KOB8      order,  as  against  William  Hdbson^  with  the  express  declaration  of 

Batmot    *^®  opinion  of  the  Court,  that  it  was  "  for  the  benefit  of  aU  persons 

interested  that  the  business  of  the  Leed^  Times  should  not  be  then 

sold." 

[A  question  having  been  raised  as  to  costs*] 

Lord  Selbobne  said :  It  appean  to  me  that^  with  regaii  to  the 
costs,  the  position  of  the  case  is  this.  The  present  Respondents 
appealed  against  the  order  of  Vice-chancellor  EaUy  not  upon  the 
single  point  upon  which  your  Lordships  differed  from  the  exact  form 
of  that  order,  but  upon  the  general  merits  of  the  case,  and  therein 
they  fail  in  your  Lordships'  judgment.  I  think  your  Lordships 
mnst  consider  how  the  Lords  Justices  ought  to  have,  and  probably 
would  have,  dealt  with  the  costs  of  the  appeal  before  them  if  tfaey 
had  come  to  the  same  conclusion  as  that  at  which  yonr  Lordshipe 
have  arrived.  It  seems  to  me  that  if  they  had  been  of  opinion 
that  the  Appellants  before  them  failed  in  their  contention  the 
natural  result  would  have  been  that  the  then  petition  of  appeal 
would  have  been  dismissed  with  costs;  or  if  their  Lordships 
thought,  as  this  House  thinks,  that  only  a  slight  formal  variatioii 
had  to  be  made  in  the  order  of  Yice*Chancellor  Sail,  that  would 
not  have  affected  the  costs  of  that  appeal.  I  therefore  move  your 
Lordships  that,  in  addition  to  the  order  that  this  House  is  now 
making,  there  should  be  a  direction  that  the  costs  of  the  appeal 
to  the  Lords  Justices  be  paid  by  the  present  Bespondents,  and  that  of 
this  appeal  before  your  Lordships'  House  there  should  be  no  oosts. 

The  Lords  expressed  their  concurrence. 

An  Order  was  afterwards  entered  on  the  Journals,  which  recited 
the  Order  of  the  Lords  Justices,  and  then 

Ordered,  **  That  so  much  of  the  Order  of  the  Conrt  of 
Chancery  of  the  24th  of  November,  1870,  com* 
plained  of  in  the  said  appeal,  as  declares  '  that  the 
direction  contained  in  the  will  of  the  testator  jFVede- 
fiek  Hdbson  as  to  a  sale  and  disposition  of  his  real 
and  personal  estates  and  his  trade  or  profession,  and 
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the  goodwill  thereof,  after  the  decease  of  his  wife    H.  L.  (K) 
Mary  Hdbsan,  at  the  sole  discretion  of  his  trustees        1876 
or  trustee,  is  a  power  enabling  such  trustees  or      mutobs 
trustee  to  sell  and  dispose  of  the  same,  and  is  not    b^,^^ 

to  be  construed  or  held  as  an  absolute  trust  for  the       

sale  and  disposition  thereof  on  the  happening  of 
of  such  event/  be,  and  the  same  is  hereby  reversed :" 
And  the  Order  of  Vice-Chancellor  J3aB,  of  the  17th 
of  February,  1874  (except  so  far  as  it  related  to  a 
payment  of  a  sum  of  money  into  Court),  should  be 
restored,  and  also  except  so  far  as  related  to  the  de- 
claration therein  contained,  that,  *  for  the  purposes 
of  distribution,  the  testator's  estate,  including  his 
interest  in  the  Leeds  Times  newspaper,  ought  to  be 
considered  as  sold  and  converted  at  the  expiration 
of  twelve  calendar  months  from  the  death  of  the 
testator^s  widow ;'  and  instead  thereof  that  it  be,  and 
it  is  hereby  Declared,  That,  in  the  events  which 
happened,  William  Hohsan  took  under  the  will  of 
the  testator  an  absolute  vested  interest  in  one  equal 
third  part  or  share  of  the  corpus  or  capital  of  the 
testator's  real  and  personal  estate,  including  his 
interest  in  the  Leeds  Times  newspaper,  the  whole 
being  considered  as  converted  into  money,  and  dis- 
tributable immediately  upon  the  death  of  the  tes- 
tator's widow;  and  that  on  the  death  of  William 
Hohson  such  one-third  part  or  share  passed  to,  and 
is  now  vested  in,  the  Appellant,  as  his  legal  per- 
sonal representative."  And  the  Kespondents  were 
ordered  to  pay  to  the  Appellant  and  the  trustees 
the  costs  of  the  appeal  to  the  Lords  Justices ;  and 
the  costs  of  the  trustees,  in  this  appeal,  were  ordered 
to  be  paid  out  of  the  estate ;  and  with  these  direc- 
tions the  case  was  remitted  to  the  Chancery  Division 
of  the  High  Court  of  Justice. 

Solicitors  for  the  Appellant :  Whitdkers  dt  Woolberl. 
Solicitors  for  the  Respondents :  W.  A.  Holeomle ;  Bell,  Brodriei, 
&  Chray;  E.  B.  Clarke  dt  Son. 
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H.L.(8o.)  AITON Appellant; 

1876       STEPHEN  etal Bbspondbnts. 

Harbour — Beaching  of  Fishing  Boats  in  Winter » 

Where  the  fishermen  of  a  sea  villftge  had  been  immemorially  aocustomed 
to  beaoh  their  boats  in  winter  on  ground  adjoining  the  harboor,  and  where 
the  proprietor  had  sabseqnently  obtained  a  local  Act  aathorizing  his  levy  of 
tre  shillings  yearly  for  each  boat  beached,  the  fishermena'  rights  were  en- 
forced against  him ;  and  it  was  heldj  that  he  could  not  exclude  the  fishermen 
from  the  ground  used  for  beaching  without  assigning  to  them  other  ground 
equally  well  adapted  for  the  purpose. 

Efficacy  of  a  Local  AcL 

A  local  Act  of  Parliament  must  be  judicially  noticed,  and  must  have  all 
the  operation  of  a  public  statute. 

When  an  Act  anthorlEea  the  exaction  of  a  toll,  the  accommodation  for 
which  the  toll  is  authorized  must  be  provided. 

X  HE  above  Bespondents,  fishermen  residing  in  the  Tillage  of 
Boddam  on  the  east  coast  of  Aberdeenshire,  claimed  the  right, 
during  the  winter  season,  of  beaching  their  boats  on  certain  pieces 
of  ground  at  or  near  the  harbour  of  Boddam,  they  paying  the 
Appellant,  as  owner  of  the  Estate,  five  shillings  annually  in  lespect 
of  each  boat.  They  insisted  that  their  right  was  founded  on  the 
common  law,  and  had  been  used  immemorially ;  and  they  relied 
on  the  proyisions  of  the  29  Geo.  2,  c.  23,  s.  2,  but  more  especially 
on  a  local  Act  with  reference  to  the  Boddam  fisheries  obtained  by 
the  Earl  of  Aberdeen  in  1845  (1). 

The  Appellant,  on  the  other  hand,  maintained  that  the  pieces 
of  ground  in  question  were  his  exclusive  property;  and  the  Lord 
Ordinary  decided  in  his  favour ;  holding  that  the  right  of  property 
was  absolute  in  the  Appellant,  and  that  the  Respondents'  conten- 
tion was  unsustainable.  His  Lordship,  therefore,  gave  judgment 
against  them  with  costs.  But  on  a  reclaiming  note  to  the  Inner 
House  (First  Division),  the  Lord  Ordinary's  interlocutor  was  re- 
called, and  judgment  was  pronounced  finding  that  the  Bespon- 

(1)  8  &  9  Vict,  c  26. 
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dents,  as  the  fishennen  of  Boddam,  were  well  entitled  to  the  H.  L.  (Sa) 

beaching  accommodation  previously  enjoyed  by  them,  **  and  this  1876 

so  long  as  the  Appellant  shonid  not  have  provided  other  safe  and  aitox 

suitable  accommodation  for  that  purpose  **  (1).  STuraEir. 

Upon  this  decision,  vdth  an  award  of  costs  against  the  Appel- 
lant, he  appealed  to  the  House,  having  for  his  counsel  Mr.  South- 
^ate^  Q.C.,  and  Mr.  E.  Kay^  Q.G. ;  the  Bespondents  being  repre- 
sented by  Mr.  /.  Pearson^  Q.O.,  and  Mr.  CoUon,  Q.C. 

At  the  close  of  the  argument  on  behalf  of  the  Appellant,  their 
Lordships,  without  calling  on  the  Bespondents*  counsel  for  a 
reply,  delivered  the  following  opinions : — 

The  Lobd  Chancellob  (2) : — 

My  Lords,  a  Herring  Fishery  existing  at  Boddamf  and  the 
"fishermen  being  provided  with  residences  in  and  about  the  village, 
and  holding  those  residences  under  tacks  which  fix  a  certain 
rent,  including  all  dues  connected  with  the  fishery,  and  their  habit 
and  use  being  to  beach  their  boats  during  the  winter  season 
upon  the  two  pieces  of  ground  specified  in  the  pleadings,  the  Earl 
otAberdeethy  in  1845,  as  heritable  proprietor  of  the  village,  applied 
^to  Parliament  for  an  Act  which,  in  the  first  instance,  assumed  the 
sliape  of  a  private  bill,  but  which  must  be  judicially  noticed  as  a 
public  Act,  and  must  have  all  the  operation  of  a  public  Act.  In 
truth  it  is  an  Act  of  the  most  comprehensive  kind,  establishing  a 
public  harbour,  authorizing  tolls  to  be  taken,  and  containing  every 
clause  which  would  be  enacted  vdth  reference  to  the  largest  har- 
bour in  the  kingdom  (3).  It  provides  for  the  entrance  of  foreign 
vessels,  the  dues  to  be  taken  from  them  in  accordance  with  the 
lights  and  obligations  of  our  treaties  with  foreign  states ;  it  autho- 
rizes by-laws  to  be  made,  and  penalties  levied,  and,  in  fact,  it 
forms  a  complete  code  for  the  regulation  of  a  public  harbour.  The 
preamble  of  the  Act  stated  that 

Lord  Aberdeen  was  the  heritable  proprietor  of  the  village  of  Boddam,  and  of 
the  harbour  or  port  of  Boddam^  and  the  piers  and  works  therewith  connected, 


(1)  Oonrt  of  Sessions  Cases,    4th         (3)  The  Boddam  Act  has  eighty-six 
Series,  vol.  ii.  p.  470.  sections;  declared  public  and  to  be  judi- 

(2)  Lord  Cairns,  cially  noticed.    See  Local  Acts  of  1845. 
Vou  I.  3           2  H 
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H.  L.  (Sc.)  harbour  is  made  fit  for  beaching  boats  with  safety,  the  fishermen 

1876  must  be  protected  in  the  use  of  the  beaching  ground  they  have  so 

Amos  ^^^S  ei^joyed  without  interruption,  and  I  agree  with  my  noble  and 

SxEraxv  1^^^™^  friend  that  the  interlocutor  ought  to  be  affirmed. 

Lord  Hatheblby  : — 

My  Lords,  I  entirely  concur  in  this  decision,  for  very  much  the 
same  reasons  as  have  been  stated  by  my  noble  and  learned  friend 
on  the  woolsack ;  and  I  do  not  think  it  necessary  to  add  anything 
to  what  has  been  already  said. 

LobdO'Hagah: — 

My  Lords,  notwithstanding  two  arguments  as  able,  I  think,  as 
any  I  have  heard  in  your  Lordships'  House,  I  am  of  opinion  that 
the  attempt  by  the  Appellant  to  deprive  the  Bespondents  of  the 
privilege  they  have  so  long  enjoyed  cannot  be  permitted  to  succeed. 
That  privilege  is  essential  to  the  prosecution  of  the  industry  of 
the  Boddam  fishermen.  It  has  been  enjoyed  for  a  multitude  of 
years.  It  is  recognised  by  an  Act  of  Parliament  which  was  pro- 
cured by  a  private  person,  and  from  its  nature  must  be  taken  to 
imply  a  contract,  made  effective  by  the  sanction  of  the  Legis- 
lature, between  the  nobleman  who  obtained  it  on  his  own  repre- 
sentation, and  presumably  for  his  own  advantage,  and  that  of  the 
persons  whom  it  directly  affects. 

It  is  established  that  the  fishing  at  Boddam  could  not  be  car- 
ried on  without  fit  conveniences  for  beaching  in  the  winter  season ; 
and  the  Appellant's  own  evidence  shews  that  there  is  no  other 
ground  suitable  for  that  purpose  to  which  the  Bespondents  have 
access,  although  he  says  there  is  **  plenty  of  other  ground  belong- 
ing to  himself  or  others,"  which  might  be  so  employed.  The 
schedule  of  the  Act  contemplates  the  ^  laying  up  "  of  all  boats  at 
Boddam  during  the  winter,  on  condition  of  the  payment  of  5& 
Between  ^^aying  up"  and  *' beaching"  there  is  no  distinction, 
although  in  the  Court  below  an  attempt  was  made  to  deny  their 
identity.  This  is  manifest  from  the  receipts  given  from  1865 
until  1873,  and  from  the  cross-exanunation  of  Mr.  Aiton  himself. 
The  Act  having  in  specific  words,  as  it  jBeems  to  me,  recognised 
and  regulated  the  antecedent  user,  the  conduct  of  the  parties 
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afterwards  was  governed  by  it,  and  demonstrated  that  the  oonstmc-   H.  L.  (So.) 
tion  of  the  schedule  by  the  proprietor  and  the  fishermen  was  pre-        1876 
cisely  that  on  which  the  Respondents  now  rely.    Until  1865,  the      aitqn 
beaching  went  annually  on  as  before;  although  the  proprietor  did     STmav. 

not  for  some  time  exact  the  payment  of  the  5«,  per  annum;  but        

when  the  Appellant  came  into  possession,  and  oyer  since,  that 
payment  has  been  regularly  receiyed  by  him  and  he  has  given 
annual  receipts  for  dues  which  are  indifferently  described  in  them 
as  ^'beaching  dues,"  **  dues  for  beaching,"  ^  season's  beaching,"  or 
^' beach  dues." 

Haying  regard  to  the  undisputed  facts,  the  claim  of  the  Appel- 
lant is  in  my  judgment  neither  reasonable  nor  just.  He  admits 
that  he  was  a  purchaser  with  notice  of  the  rights  of  the  fisher- 
men :  '*  I  saw,"  he  says,  *^  the  particulars  of  the  purchase  when 
I  got  the  estate.  I  noticed  that  a  charge  of  58.  was  made  for 
beaching  boats."  And  having  had  such  notice,  and  having,  for 
many  years,  recognised  the  privilege  by  receiving  the  payments, 
and  admitting  his  full  knowledge  that  the  withdrawal  of  it  will 
be  disastrous  to  the  humble  men  who  cannot  pursue  their  calling 
unless  their  boats  be  preserved,  as  they  have  been  for  generations, 
from  the  winter  storms, — I  am  clearly  of  opinion  that  he  should 
not  be  permitted  to  set  up  a  claim  which  is  equally  discredited  by 
lengthened  usage,  consensual  legislation,  and  his  own  deliberate 
<x)nduct  for  so  many  years. 

I  therefore  entirely  concur  in  I'the  judgment  proposed  by  my 
noble  and  learned  friend  on  the  woolsack. 

Interlocutor  appealed  from  affirmed ;  and  ap* 
peal  dismiesed,  with  costs. 

Agents  for  the  Appellant :  Orahames  dt  Wardlaw. 

Agents  for  the  Bespondents :  Holmes^  Antony  Qretg^  <&  White, 
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FroetarmUion  of  Matrimonial  Banm. 

Regular  marriages  in  facie  eodmcs  most  be  preceded  by  banns ;  the  procla- 
mation thereof  being  inier  ioera^  and  forming  part  of  the  Chnrch  discipline; 
the  civil  power  in  this  matter  supporting  the  ecclesiastical  authority. 

Parish  quoad  aacra. 
Where  a  seyered  district  has  been  constituted  a  parish  quoad  $acra^  the 
proclamation  of  banns  for  those  who  reside  in  it  must  be  pronounced  in  the 
church  of  the  parish  quoad  sacra. 

Ministers  and  Elders. 
The  ministers  and  elders  of  a  quoad  sacra  parish  **  shall  enjoy  the  status 
and  the  powers,  rights,  and  privileges  of  a  parish  minister  and  elders  of  the 
Chxactiof  Scotland'' {1). 

1  ROCLAMATION  of  matrimonial  banns,  an  institution  origi- 
nating with  the  Lateran  Council  of  1216,  was  at  the  Refonnation 
adopted,  and  has  been  ever  since  retained,  by  the  Presbyterian 
Church  of  Sedland^  as  applicable  to  regular  marriages  solemnized 
in  facie  ecdesiw. 

The  district  of  Wishaw  in  Lanarkshire  was  in  1855  seyered, 
quoad  sacra,  from  the  parish  of  Cambusnethan.  This  change  was 
e£fected  by  the  Court  of  Teinds  in  compliance  with  the  7  &  8  Yict 
c  44 ;  a  statute  under  which  upwards  of  200  parishes  have  been 
established  in  Scotland  for  purposes  not  secular,  but  sacred;  the 
object  being  purely  ecclesiastical — to  meet  the  spiritual  require- 
ments of  an  expanded  population. 

The  action  in  the  present  case  was  by  the  minister,  kirk  session. 
and  session  derk  of  Cambuenethan,  praying  a  declarator  that  the 
minister,  kirk  session,  and  session  clerk  of  the  quoad  eaera  parish 
of  Wishaw  were  not  entitled  to  make  proclamations  of  matrimonial 
banns  in  their  church,  or  to  exact  fees  in  respect  thereof  to  the 
injury  of  the  original  parish  of  Camiusneihan.  The  defence  was, 
that  as   Wishaw  had  been  erected  into  a  distinct  quoad  sacra 

(1)  The  words  of  the  Act,  quoted  by  the  Lord  Chancellor,  p.  467. 
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parisby  the  Defenders  were  entitled  to  continue  their  proclamations   H.  L  (Sc.) 
of  banns.  1876 

The  Lord  Ordinary  (1)  held  that  the  Defenders  were  not  entitled     hotton 
to  make  proclamation  of  matrimonial  banns ;  which  his  Ijordship     haspir. 
considered  illegal  and  invalid  in  the  church  of  a  quoad  sacra       — 
parish,  and  he  interdicted  its  continuance.     In  his  note  Lord 
Mackenzie  remarked,  that  "  it  was  no  part  of  a  parish  minister's  or 
of  an  elder's  duties  to  make  proclamation  of  banns ;  but  that  the 
session  derk  should  do  so,  or  get  it  done  by  the  precentor;"  and 
he  relied  on  an  observation  of  Lord  Jeffrey  in  MeBonali  v.  Camp- 
hell  (2),  that  **  since  the  Beformation  the  publication  of  banns  had 
more  of  a  civil  than  of  a  religious  character." 

The  Wiihaw  parish  reclaimed  to  the  Inner  House  (Second 
Division),  and  the  case  came  on  for  hearing  before  seven  Judges, 
the  aid  of  the  First  Division  having  been  requested.  In  giving 
judgment  the  Lord  President  observed  that  the  proclamation  of 
banns,  though  not  essential  to  the  constitution  of  marriage,  was 
necessary  for  decency  and  order  as  a  preliminary  to  the  Church 
ceremony ;  a  preliminary  which  even  the  Church  itself  could  not 
abrogate,  as  it  had  come  to  be  recognised  by  the  common  law  of 
the  land  (3).  The  other  Judges  concurred ;  and  the  Lord  Ordi- 
nary's interlocutor  having  been  recalled,  the  present  appeal  was 
presented  to  the  House  of  Lords  on  behalf  of  the  minister,  kirk 
session,  and  parish  derk  of  CamtlmeMiihan^  on  whose  behalf  the 
Lord  Advocate  (4)  and  Mr.  Cotton,  Q.C.,  were  heard  as  counsel. 

Mr.  FUzStephen,  Q.C.,  and  Mr.  Olooff  (of  the  Scotch  Bar),  ad* 
dressed  their  Lordships  for  the  Bespondent. 

At  the  close  of  the  argument  the  following  opinions  were  deli- 
vered by  the  Law  Peers : — 

The  Lobd  Chanoellob  (5) : — 

My  Lords,  I  cannot  say  that  the  very  elaborate  argument  which 
your  Lordships  have  heard  at  the  Bar  has  raised  any  doubt  what- 
ever in  my  mind  as  to  the  correctness  of  the  decision  appealed 

(1)  Lord  Mackenzie.  (3)  4th  Series,  vol.  ii.  p.  903. 

(2)  9  Scottish  Jurist,  p.  6.  (4)  Mr.  Gordon,  Q.C. 

(5)  Lord  Catms, 
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H.  L.  (Be.)   from.    We  have  here  the  unanimons  opinion  of  the  seven  con- 
1876        suited  Jadges  who  met  together  to  consider  what  should  be  the 
Hdttqh     interlocutor  of  the  Second  Division  of  the  Court  of  Session.    No 
Habpkb.     ^<^^^^  ^^  hori  Ordinary,  £Dr  whom  we  entertain  great  respect, 
was  of  a  different  opinion ;  but  I  repeat  that  there  was  no  dissen- 
sion whatever  between  the  seven  consulted  Judges. 

By  the  statute  7  &  8  Vict.  c.  44,  the  district  of  WiAaw  was 
disjoined  from  the  parish  of  Cambusnethan,  and  was  constituted 
** a  parish "  or  '* district "  " quoad  sacra"  The  question  is,  where 
are  the  banns  of  marriage  to  be  published  under  those  circom- 
stances  ?  If  persons  within  the  disjoined  district  are  about  to  be 
married  and  desire  to  have  their  banns  published,  are  they  to  hare 
them  published  in  the  kirk  of  the  old  parish  or  in  the  kirk  of  the 
disjoined  district?  That^  my  Lords,  depends  upon  the  exact 
meaning  to  be  given  to  the  word  **  parish,'*  and  the  other  terms 
used  in  the  Act  of  Parliament ;  but  of  course  your  Lordships  can- 
not overlook  the  strong  a  priori  probability  that  as  to  persons  who 
are  about  to  treat  marriage  as  a  religious  ceremony,  and  complj 
with  those  regulations  which  prescribe  publication  of  banns,  any 
arrangement  for  the  disjoining  of  a  district  would  have  carried 
with  it  the  power  and  right  to  have  banns  under  those  circum- 
stances published  in  the  kirk  where  the  persons  who  were  about 
to  be  married  were  in  the  habit  of  attending,  and  in  the  district 
where  they  resided. 

But,  my  Lords,  we  must  put  aside  the  d  priori  probability,  and 
look  exactly  to  what  the  Act  of  Parliament  has  said.  Now  by 
the  Act  of  Parliament  the  Commissioners  of  Teinds  are  authorized 
to  erect  the  new  district 

into  a  parish  church  in  connection  with  the  Church  of  ScoQand^  and  to  mark  ont 
and  designate  a  district  to  be  attached  thereto  quoad  sacrOf  and  to  disjoin  sach 
district  quoad  sacra  from  the  parish  or  parishes  to  which  the  same  or  any  part 
thereof  may  have  belonged  or  been  attached,  and  to  erect  such  district  into  a 
parish  quoad  sacra  in  connection  with  the  Church  of  Scotland, 

If  the  Act  stopped  there,  of  course  we  should  have  to  inquire 
what  is  the  proper  meaning  to  be  assigned  to  those  words  *'  parish 
quoad  Bocra.^*  But  the  Act  does  not  stop  there ;  it  goes  on  to 
say: 

And  it  shall  and  may  be  lawful  for  the  ministers  and  elders  of  such  parish  to 


V, 

Habfbb. 
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Lave  and  enjoy  the  status  and  all  tlie  powers,  rights,  and  priyileges  of  a  parish    H.  L.  (So.) 
minister  and  elders  of  the  Church  of  Scotland. 

Now  the  minister  and  the  elders  constitute  together  the  kirk  hutton 
session  of  the  parish,  and  it  is  admitted  that  the  disjoined  parish 
is  to  have  a  kirk  session.  The  kirk  session,  therefore,  is  to  haye 
all  the  powers,  rights,  ^d  privileges  which  a  parish  minister  and 
^ders  of  the  Church  of  SoaUand  have ;  and  therefore  your  Lord- 
ships have  here  an  enactment  that  the  disjoined  parish  shall  have 
a  kirk  session,  and  that  that  kirk  session  shall  have  in  the  dis- 
joined parish  all  the  rights  of  any  parish  minister  and  elders  of 
the  Church  of  Seotiand  in  any  parish. 

It  is  not  denied,  even  if  we  stopped  here,  that  one  of  the  rights 
and  one  of  the  duties  of  a  kirk  session  is  to  require  the  publica- 
tion of  banns ;  and  by  the  discipline  of  the  Church  to  insist  upon 
and  enforce  the  publication  of  banns.  Therefore  your  Lordships 
have  to  ask  this  question,  what  reason  is  there  for  taking  out  of 
the  general  words  of  the  statute  words  which  confer  this  im- 
portant right  of  enforcing  the  publication  of  banns  ? 

Let  me  further  ask  your  Lordships  whether  the  publication  of 
banns  does  not  come  under  the  words  quoad  aacra,  and  whether 
it  is  not  one  of  the  rights  which  in  Scotland  would  be  termed  inter 
sacra.  Now,  your  Lordships  have  not  here  to  consider  by  any 
abstract  standard  what  things  should  be  called  so^a,  and  what 
thmgs  profSane.  What  we  have  to  inquire  is,  what  has  been  con- 
sidered in  the  Kirk  of  Scotland  inter  sacra?  And,  my  Lords,  let 
us  put  aside  altogether  any  question  of  civil  enactment^  and  turn 
to  the  law  of  the  'Kirk  alone,  commencing  from  the  earliest  times, 
with  the  Book  of  Discipline  as  it  is  called,  although  we  might 
commence  earlier.  Commencing  with  the  Book  of  Discipline  of 
the  year  1560,  and  going  down  from  the  Book  of  Discipline  through 
the  different  Acts  of  Assembly,  your  Lordships  have  a  regular 
coarse  of  Church  legislation  requiring  publicity  with  regard  to 
marriages,  requiring  the  publication  of  banns  through  the  medium 
of  the  kirk  session,  and  visiting  with  the  discipline  of  the  Church 
those  persons,  whether  laity  or  ministers,  who  should  disregard  the 
discipline  of  the  Church  in  that  respect.  If  that  be  so,  if  putting 
aside  all  questions  of  civil  enactment,  your  Lordships  find  the 
enactments  of  the  Church  consistent  throughout  the  period  to 
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H.  L.  (Sc.)   which  I  have  referred,  in  requiring  the  pablication  of  banns,  I 

1876        ask,  is  not  the  pablication  of  banns  part  of  the  discipline  of  tb& 

HuTTON     Church  ?    The  Church  went  on  also  to  require  originally  the  mar- 

Harpeb.     ™^S^  ^  ^  celebrated  by  a  minister  of  the  Established  Kirk 

—        That  requirement  as  regards,  at  all  events,  the  effect  of  neglectmg 

it,  was  afterwards  modified  by  civil  enactment^  to  which  I  ahaS 

afterwards  refer ;  but,  in  the  first  instance,  your  Lordships  ha?e 

the  consistent  law  of  the  Church  requiring  the  publication  of 

banns,  and  the  marriage  by  the  minister.    It  appears  to  me,  there* 

fore,  impossible  to  say  that  the  publication  of  banns  is  not  pari 

of  the  discipline  of  the  Church ;  and  if  it  be  part  of  the  discipline 

of  the  Church,  is  it  not  a  thing  which  comes  under  those  words 

used  in  the  language  of  the  Church,  *^  inter  scusra  "  ? 

Then,  my  Lords,  it  is  said  that  the  publication  of  banns  haft 
been  regulated,  or  in  some  way  dealt  with,  by  civil  enactments^ 
But,  my  Lords,  in  what  way  has  it  been  dealt  with  ?  The  Act  of 
1661  (1),  the  Act  of  Charles  II.,  states  by  way  of  preamble  thai 
^  Our  Sovereign  Lord  and  the  Estates  of  this  present  Parliament, 
consideriDg  how  necessary  it  is  that  no  marriage  be  celebrated 
but  according  to  the  laudable  order  and  constitution  of  this  Kirk,'" 
that  is  to  say  of  the  Kirk  of  the  realm,  and  yet  that  persons  ''do 
procure  themselves  to  be  married,  and  are  married,  either  in  a 
clandestine  way  contrary  to  the  established  order  of  the  Kirk,  or 
by  Jesuits,  priests,"  **  or  any  other  not  authorized  by  this  Eirk;" 
therefore  His  Majesty,  upon  the  advice  of  the  Estates,  ordains 
that  **  whatsoever  person  or  persons  shall  hereafter  marry,  or 
procure  themselves  to  be  married  in  any  clandestine  and  inorderly 
way,  or  by  Jesuits,  priests,  or  any  other  not  authorized  by  this 
Eirk,  that  they  shall  be  imprisoned."  Therefore  your  Lordships 
observe  that  the  civil  enactment  refers  to  the  order  and  the  disci- 
pline of  the  Church,  and  brings  to  bear  the  weight  of  the  ciyil 
authority,  not  in  support  of  some  independent  enactment  of  its 
own,  but  of  that  which  at  that  time  is  recognised  and  referred  to 
as  the  law  and  the  order  of  the  Eirk. 

It  might  have  been  said  that  the  State  would  recognise  in 
Scotland  no  marriage  but  a  marriage  performed  by  a  religions 
ceremony  and  according  to  the  order  either  of  the  Eirk  of  SeoSafd 

(1)  c.  84. 
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or  of  any  religious  denomination  in  SeoUand.  But,  my  Lords,  if  the   H.  L.  (8a) 
£tate  thought  fit  to  say  so,  would  that  alter  the  nature  of  the       i876 
marriage  ?    Would  it  make  it  cease  to  be  a  religious  ceremony  ?     hottok 
Clearly  not    On  the  contrary,  it  would  be  the  strongest  afiSrma-         *• 

tion  of  the  State  that  it  was  a  religious  ceremony.    And  so  here        

your  Lordships  have  the  Act  of  1661  pointing  to  the  religious  cere- 
mony and  that  which  preceded  it,  the  marriage,  according  to 
what  then  was  the  order  of  the  Eirk,  and  the  publication  of  the 
banns  which  was  required,  as  that  which  was  to  be  complied  with, 
and  to  be  enforced  through  this  Act  of  Parliament.  It  appears  to 
me  that  neither  this  Act  nor  any  which  followed  it  in  the  slightest 
degree  alters  the  nature  of  the  publication  of  the  banns  by  merely 
enacting  that  the  law  of  the  Church  shall  be  complied  with. 

Hy  Lords,  that  really  is  the  whole  of  this  case.  But  for  the 
elaborate  argument  which  your  Lordships  have  heard  I  should 
bave  been  well  content  to  say  that  I  concur  with  every  word  which 
has  been  expressed  in  the  Court  below ;  and  I  may  particularly 
refer  to  the  very  concise  and  pointed  judgment  of  the  Lord 
Justice  Clerk  (1),  which  appears  to  me  to  exhaust  entirely  the 

(1)  Lord  Moncreiff,  His  Lordship's  elders  of  the  Church  of  Scotland.  Now 
judgment  is  not  given  in  the  4th  Series  this  is  not  a  matter  in  which  it  is 
of  the  Scotch  Oases,  vol  ii.  p.  902,  necessary  at  all  to  draw  the  line  he- 
where  the  case  is  reported,  hut  is  set  tween  civil  and  spiritual  matters,  hut 
out  in  the  Appellant's  print  as  fol-  what  is  clear  is,  that  the  right  of  disci- 
lows  :—  •  pline  and  the  ohligation  to  look  after 

*'  I  arrive  at  my  conclusion  upon  two  the  discipline  of  the  Church  within  the 

veiy  simple  propositions.     The  first  territory,  is  devolved  upon  the  kirk 

is  that  a  parish  erected  quoad  sacra  session  of  that  parish,  in  the  same  way, 

under  7  &  8  Vict  a  44,  has  within  and  to  the  same  effect,  as  any  other 

itself  all  that  is  necessary  pertaining  to  kirk  session  of  the  Church,  to  ad- 

the  government,  order,  and  discipline  of  minister  the  discipline  of  that  Church. 

the  Church  of  Scotland  within  that  This  next  question  is,  and  the  only 

territory.    A  parish  quoad  sacra  has  one  really,  Is  the  proclamation  of  hanns 

its  own  kirk  session,  and  within  the  part  of  the  discipline  of  the  Church  ? 

territory  of  the  parish  they  have  the  On  that  matter,  either  on  principle  or 

full  powers  of  discipline  of  any  other  historically,  there  is  not  the  smallest 

kirk  session  in  any  other  parish.    Lide-  douht.    If  the  proclamation  of  banns 

pendentlyofthat  general  rule  the  terms  be  prescribed  by  the  authority  of  the 

of  the  Act  of  Parliament  are  quite  pre-  Church,  and  the  object  for  its  prescrip- 

cite  that  the  ministers  and  elders  of  the  tion  be  the  discipline  of  the  parish,  then 

'Pioad  sacra  parish  shall    have   and  there  can  be  no  question  that  this  is  a 

«njoy  the  status^  powers,  rights  and  matter  which  devolves  on  the  kirk 

privileges  of  a  parish  minister  and  session  of  this  parish,  as  it  does  to  tho 
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whole  of  the  case.  I  therefore  submit  to  your  Lordships  that  the 
interlocutor  appealed  against  should  be  affirmed,  and  the  appeal 
dismissed  with  costs. 


kirk  session  of  any  other.  Now,  I  do 
not  mean  to  say  that  the  proclamation 
of  banns  in  itself  is  a  matter  either 
ecclesiastical  or  spirituaL  It  is  a 
matter  indifferent  in  itself.  It  would 
be  no  breach  of  the  distinction  between 
civil  and  spiritual  if  the  Legislature  were 
to  pass  an  Act  regulating  the  mntter  of 
the  proclamation  of  banns  absolutely  as 
a  civil  arrangement,  just  as  they  have 
passed  an  Act  regulating  the  registra- 
tion of  births,  although  there  was  before, 
and  by  the  very  same  authority,  a  very 
precise  provision  for  the  registration  of 
baptisms  by  the  kirk  session.  These 
are  matters,  as  I  say,  indifferent  in 
themselves;  but  the  question  is, 
whether  the  proclamation  of  banns  was 
prescribed  by  the  Church  for  the  pur- 
pose of  discipline,  although  it  might 
have  been  enacted  by  them  for  pur- 
poses of  social  order.  The  first  Book 
of  Discipline  is  quite  precise  on  this 
matter,  and  that  was  the  very  first  state- 
ment of  the  principles  of  the  Reformed 
Church  of  Seoilandf  and  Knox  him- 
self was'  a  party  to  it.  Now  that  was 
the  first,  and  it  was  followed  by  a  com- 
plete succession  of  Acts  of  Assembly, 
going  through  the  whole  of  the  seven- 
teenth century,  the  Commonwealth  and 
the  Revolution,  and  the  last  is  the  Act 
of  1784,  putting  an  end  to  the  abuse  of 
the  session  derk  making  proclamations 
without  sufScient  communication  with 
the  kirk  session.  Whether  this  be  or 
be  not  part  of  the  discipline  of  the 
Church,  I  think  is  a  matter  that 
admits  of  no  dispute.  It  does  not  re- 
late in  any  way,  in  words  or  in  sub- 
stance, to  the  constitution  of  the  con- 
tract of  marriage.  It  refers  to  the 
solemnization  or  celebration  of  the 
marriage,  and  that   is   a  matter  in 


which  the  Church  takes  an  interest, 
and  in  which  the  Church  prescribes  the 
necessary  rules.  Fardovan  says,  upoo 
the  18th  article  of  the  13th  chapter  of 
the '  Scotch  Church  Diadplioe,'  which 
is  very  frequently  referred  to  ia  his 
work,  *  Those  who  live  in  places  where 
the  usual  exercise  of  religion  is  not 
established,  may  cause  their  haims  to 
be  published  in  Bomiah  churdies,  inas- 
much as  the  matter  is  part  of  the 
political  nature.'  And  the  reason  of 
that  is  quite  plain.  It  has  nothing  in 
itself  spiritual,  but  is  of  a  politicAl 
nature.  And  apparently  the  French 
Church  were  willing  to  accept  pro- 
clamation of  banns  in  Popish  churches, 
where  there  were  no  Protestant  churches 
where  it  could  be  done.  That  does 
not  in  the  least  interfere  with  the  dis- 
cipline on  the  part  of  the  Church.  On 
the  marriage  of  parties  in  En^nd  and 
Ireland  they  proclaim  the  banns  in 
ScoHandf  else  the  nianiage  will  he 
against  the  order  of  the  Kirk ;  and  he 
says  they  should  be  rebuked, — ^  There 
is  no  doubt  that  they  should  he  re- 
buked as  unnecessaiy  tranagressoisof  a 
very  comely  and  rational  Church  order/ 
I  do  not  think  that  the  nature  of  the 
power  can  be  better  expressed.  As  to 
the  statute  1661,  I  read  it  in  an  oppo- 
site  sense  altogether  from  that  which 
Fardovan  follows.  Instead  of  being  * 
superseding  of  the  Church  in  the 
matter  of  the  proclamation  of  banns,  it 
gives  that  a  stronger  confirmation  by 
attaching  penalties  to  the  disregard  of 
it.  Therefore,  upon  the  whole  matter, 
I  concur  in  the  result  at  which  jour 
Lordship  has  arrived,  and  I  should  be 
prepared  to  alter  the  interlocutor  re- 
claimed against^  and  to  assoilzie  the 
Defenders,  with  expenses." 
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LoBD  Ghblmsfobd  : —  H.  L.  (6g.) 

My  Lords,  the  question  upon  this  appeal  is  whether,  the  parish        ^^ 
of  Wishaw  having  been  regularly  erected  as  a  quoad  sacra  parish,     HtrrroN 
the  minister  and  elders  thereof  are  entitled  to  make  proclamations     Ukmu. 
of  banns  of  marriages  in  the  church,  and  to  receive  dues  or  fees  in 
respect  of  such  proclamations. 

By  the  7  &  8  Yict.  c.  44,  s.  8,  it  is  enacted  that  the  minister  and 
elders  of  a  qutoad  sacra  parish  shall  have  and  enjoy  all  liie  powers, 
rights,  and  privileges  of  a  parish  minister  and  elders  of  the  Church 
of  Scotland.  The  House  has,  therefore,  to  determine  what  is  the 
power  of  the  minister  and  elders  of  a  parish  in  Scotland  in  respect 
to  the  publication  of  banns  of  marriage.  The  duty  of  publishing 
banns  is  attached  to  the  o£3ce  of  derk  of  the  kirk  session,  and 
the  due  publication  of  the  banns  must  be  certified  by  him,  his 
certificate  not  being  traversable.  The  question  is,  whether  all 
this  done  by  the  sole  authority  of  the  clerk  of  the  kirk  session, 
and  without  his  requiring  any  sanction  enabling  him  to  perform 
these  duties. 

The  Lord  Ordinary  (1),  answering  the  argument  of  the  Defenders, 
is  of  opinion  that  they  are  mistaken  in  supposing  that  the  power 
to  proclaim  banns  is  one  of  the  rights  and  privileges  of  the 
minister  and  elders  of  a  quoad  sacra  parish.  I  may  observe 
that  the  question  is  not  here  quite  accurately  described,  as  the 
important  word  *^ powers''  is  omitted,  and  it  is  confined  to  the 
other  words  **  rights  and  privileges."  The  Lord  Ordinary  thinks 
it  is  "no  part  of  a  parish  minister's  or  an  elder's  duty  to 
make  proclamation  of  banns.  It  is  the  duty  of  the  session  clerk 
of  the  parish  to  do  so,  or  to  get  this  done  by  the  precentor." 

The  Lord  President  expresses  his  surprise  at  this  part  of  the 
note  of  the  Lord  Ordinary,  and  says :  "  It  is  quite  true,  so  far,  that 
a  certificate  by  the  clerk  of  the  kirk  session  is  the  proper  legal 
evidence  of  the  proclamation  having  been  made,  but  that  is 
because  he  is  the  servant  of  the  kirk  session,  and  acting  under 
their  authority  and  direction ;  and  particularly  acting  under  the 
authority  and  direction  of  the  moderator  of  the  kirk  session,  with 
whom  this  matter  is  specially  left  by  the  only  existing  law  on  the 

(1)  4th  Ser.  vol.  if.  p.  894. 


Habpbb. 
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H.  li.  (Sa)  subject  The  minister  is  the  party  who  is  to  anthoiize  the  pro- 
1876  clamation  of  banns  to  be  made.'*  "  And  therefore  I  am  hnnbly 
HuTTQN  ^^  opinion  that  everything  is  nnder  the  control  and  direction  of  the 
minister  as  regards  the  proclamation  of  banns  "  (1). 

According  to  the  view  which  I  have  taken  of  the  case,  it  seems 
to  me  not  essential  to  determine  whether  the  publication  of  banns 
is  inter  dvilia  or  itUer  saera,  because  whether  it  belongs  to  the 
one  or  other  class,  it  is,  in  my  opinion,  equally  within  the  power 
of  the  minister  and  the  elders.  Bat  taking,  as  I  do,  the  opiuion 
of  Lord  Ardminan  as  a  correct  description  of  the  nature  and 
character  of  the  publication  of  banns,  it  is  clear  that  it  must  be 
regarded  as  a  matter  of  ecclesiastical  regulation.  He  says :  **  The 
proclamation  of  banns  is  a  step  of  orderly  procedure  in  the  cele- 
bration of  marriage  by  which  religious  sanction  is  given  to  the 
marriage."  **  It  is  not,  I  think,  a  step  of  civil  procedure  in  the 
constitution  of  marriage,  but  a  step  of  discipline  in  the  orderly 
ecclesiastical  procedure  by  which  the  Church  gives  sanction, 
seriousness,  and  solemnity  to  marriage  as  the  most  important  and 
abiding  good  of  all  human  contracts  **  (2). 

But  suppose  it  should  be  regarded  as  a  mere  civil  proceeding, 
this  would  not  advance  the  case  of  the  Appellants.  At  an  early 
stage  of  the  argument  I  put  the  question  to  the  Lord  Advocate, 
whether  the  clerk  of  the  kirk  session  could  publish  the  banns  by 
his  own  authority,  without  the  direction  of  the  minister  and 
elders ;  and  I  received  (as  I  expected)  an  answer  in  the  negative, 
and  this  seemed  to  me  at  once  to  conclude  the  case  against  the 
Appellants. 

The  correctness  of  the  answer  is  proved  by  the  Act  of  the 
General  Assembly  of  1784.  By  that  Act  the  General  Assembly 
resolved 

That  no  session  clerk  in  this  Church  proclaim  any  persons  in  order  to  mar- 
riage until  he  givo  intimation  to  the  minister  of  the  parish  in  a  writing,  dated  and 
subscribed  by  him,  of  the  names,  designations,  and  places  of  residence  of  the 
parties  to  be  proclaimed,  and  obtain  the  said  minister's  leave  to  make  the  ssid 
^proclamation. 

It  follows  that  it  is  by  the  authority  and  direction  of  the 
(1)  4th  Ser.  vol.  ii.  p.  899.  (2)  4th  Ser.  vol  ii.  p.  903. 
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ministery  or  of  the  minister  and  elders,  that  proclamation  of  banns  H.  L.  (So.) 

<)an  made.    Therefore  this  must  be  one  of  the  powers  possessed  by  1876 

the  minister  and  elders  of  the  quoad  tacra  parish  of  Wuhaw^  under  huttoh 

the  provisions  of  the  Act  7  &  8  Vict,  c  44.  Hamr. 

I  agree  that  the  interlocutor  appealed  from  should  be  affirmed*  

My  noble  and  learned  friend  Lord  Hatherletff  who  has  been 
obliged  to  leave,  desires  me  to  state  that  he  entirely  concurs. 

Lord  O'Haqax  :— 

My  Lords,  in  my  opinion  the  decision  of  the  Court  of  Session 
enght  to  be  affirmed. 

Under  the  statute  a  parish  quoad  sacra  has  been  erected,  and 
tile  first  question  is,  whether  the  publication  of  banns  is  to  be  con- 
sidered as  inter  sadra,  so  as  to  put  it  under  the  direction  of  the 
ecclesiastical  authorities  of  the  parish  so  erected?  I  have  no 
doubt  that  it  is.  The  institution  of  banns  was  purely  of  ecclesi- 
astical origin,  at  an  early  period  in  the  history  of  the  Christian 
Church ;  and  at  that  time,  at  all  events,  there  could  have  been 
no  question  that  it  was  to  be  held  inter  sacra.  The  civil  state 
had  nothing  to  do  either  with  the  creation  or  with  the  regulation 
of  it.  It  has  continued,  throughout  Christendom,  always  under 
Church  control ;  and  in  Scotland  we  have  it  clearly  shewn  that 
it  has  remained  so  till  the  present  hour.  The  obligation  to  publish 
was  not  cast  upon  the  contracting  parties  by  any  statute  of  the 
(realm,  and  its  enforcement  is  effected  by  ecclesiastical  censures, 
assisted  to  some  extent  by  the  civil  power.  The  publication  does 
not  concern  the  constitution  of  the  marriage,  but  it  is  made,  by 
-ecclesiastical  authority,  a  proper  preliminary  to  it,  for  the  avoid-, 
ance  of  clandestinity  and  the  prevention  of  fraud.  All  this  being 
80,  it  seems  to  me  plain  that  the  usage  so  established  and  so  kept 
in  action  is  a  part  of  the  ecclesiastical  discipline  of  the  Scottish 
Kirk,  and  must  be  numbered  inter  sacra  ;  and  that  the  parishioners 
of  Wishmo  must,  therefore,  have  their  banns  pubUshed  in  their  own 
parish  church,  and  not  in  any  other. 

On  this  view  alone^  the  judgment  we  are  considering  is  suf- 
£ciently  sustainable.  But  even  if  that  view  were  doubtful,  the 
terms  of  the  Act  of  7  &  8  Yict.  c  44,  seem  to  me  decisive  of  the 
question.  When  a  parish  quoad  sacra  is  erected  under  that  statute, 

Vou  I.  3  2  1 
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H.  L.  (So.)   the  provision  of  the  8th  section  is,  that ''  it  shall  and  may  be  lawful 

1876       for  the  minister  and  elders  of  such  parish  to  have  and  enjoy  the 

Bvmys     st&tus  and  all  the  powers,  rights,  and  privileges  of  a  parish  minister 

Habfsb.     *^^  elders  of  the  Church  of  SootiandJ*    Sorely  it  is  amongst  the 

<<  powers,  rights,  and  privileges  "  of  the  minister  and  elders  of  a 

Scottish  parish  to  reqnire  and  compel  the  parishioners  to  publish 
the  banns  of  marriage  according  to  the  law  of  their  Church;  and 
it  is  also  amongst  the  duties  and  liabilities  which  their  ecclesi- 
astical superiors  will  oblige  them  to  fulfil.  The  words  of  the 
section  are  general,  and  have  no  limitation  either  in  any  other 
portion  of  the  Act,  in  the  provisions  of  any  code  of  discipline,  or 
in  the  reason  of  the  thing.  And  on  this  second  ground,  even  if 
I  doubted,  as  I  do  not»  with  reference  to  the  first,  I  think  the 
Appellant's  contention  cannot  be  supported. 

The  argument  from  inconvenience  is  not  to  be  hghtly  eutei^ 
tained,  and  never  for  the  purpose  of  construing  a  statute  which  is 
clear  in  its  terms,  and  indicates,  unmistakeably,  the  purpose  of  the 
Legislature.  When  the  words  are  obscure  and  the  purpose,  there- 
fore, more  or  less  doubtful,  it  may  help  to  a  right  understanding 
of  them ;  and,  in  the  present  case,  the  Bespondents  might  fairly 
pray  it  in  aid,  if,  on  the  points  to  which  I  have  already  adverted 
their  case  was  not  impregnable.  We  can  scarcely  conceive  that 
the  object  of  the  publication  of  banns  being,  in  the  words  of 
Mr.  Erskine  (1),  "  to  prevent  bigamy  and  incestuous  marriages," 
and  to  prevent  them  by  inviting  objections  which  may  defeat  fraud 
and  misrepresentation,  it  could  have  been  intended  to  direct  that 
pubUcation  in  a  parish  other  than  that  in  which  the  contracting 
.parties  are  resident,  and  where  evidence  might  most  easily  be 
found  of  their  actual  status  and  relations  with  their  neighbours. 
To  require  it  to  be  made  in  a  strange  parish  would  be  to  antagonise 
the  very  object  of  the  institution  and  nullify  altogether  its  bene* 
ficial  operation.  To  the  parties,  it  would  be  a  hardship  to  be 
obliged  to  resort  to  a  church  other  than  that  in  which  the  marriage 
is  to  be  celebrated ;  and  to  the  public,  it  would  be  a  mischief  by 
depriving  the  subsequent  celebration  of  the  security  and  lawfulness 
which  it  would  have  derived  from  full  local  notice  of  the  proposed 

(1)  Principles,  I.  6,  5. 
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contract,  snch  as  has  been  wisely  contemplated  and  enforced  by  H.  L.  (So.) 
various  religious  denominations.  1876 

My  Lords,  on  these  grounds  I  am  clearly  of  opinion  that  the  huttov 

appeal  should  be  dismissed.  Hamb. 

Interhoular  appealed  from  affirmed,  and  appeal  die* 
miesedf  wiA  eosts. 

Agents  for  the  Appellants:  QraJuvmeB  &  Wardlaw. 
Agent  for  the  Bespondents :  William  Robertson. 
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1M9: /iil^i.  HENRY    CHRISTOPHER    ROBARTS    and  (  Defendants 
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Foreign  Loan — Scrip— -NegotiabUity — Negligence, 

The  scrip  of  a  foreign  GovemmeDt,  issued  by  it  on  negotiatiDg  a  kan, 
(which  scrip  promises  to  give  to  the  bearer,  after  all  instalments  have  been 
duly  paid,  a  bond  for  the  amount  paid,  with  interest,)  is  by  the  custom  of  ill 
the  stock  markets  of  Europe  a  negotiable  instrument,  and  passes  by  mere 
delivery  to  a  bond  fide  holder  for  value.  English  hiw  follows  this  custom— 
and  any  person  taking  it  in  good  faith  obtains  a  title  to  it  independent  of 
the  title  of  the  person  from  whom  he  took  it. 

Per  Lord  Selbobnb  :— When  the  instalments  mentioned  in  the  scrip  have 
been  actually  paid,  the  scrip  is  as  much  a  symbol  of  money  due,  and  as 
capable  of  passing  current  by  delivery,  as  the  bond  itself  would  bei 

The  scrip  promised  to  give  the  bearer  a  bond  for  the  amount  paid.  A 
person  who  took  [this  scrip  as  being  negotiable,  could  not,  after  he  had 
negligently  allowed  another  person  the  means  of  transferring  (even  fraudu- 
lently) the  possession  of  it  to  a  bond  fide  holder,  be  heard  to  deny  that  the 
instrument  was  a  negotiable  instrument  transferable  to  bearer  by  delivery. 

In  the  case  of  such  scrip,  issued  by  a  foreign  Government  and  circulated  in 
England  by  means  of  an  agent  here,  who  is  to  receive  the  instalments,  and 
give  acknowledgments  for  their  payment,  and  to  deliver  the  bonds  when  they 
are  issued,  the  contracting  party  is  the  foreign  Government,  and  not  the 
English  agent 

O.  purchased  through  his  broker  some  Russian  and  some  Hungarian  scrip; 
the  undertaking  in  the  scrip  was  to  give  to  the  bearer  a  bond  for  the  money 
advanced  payable  with  interest  in  the  way  there  stated.  G.  left  the  scrip, 
(to  be  exchanged  for  bonds  or  sold,  as  he  should  direct,)  in  the  hands  of  bis 
broker,  who  fraudulently  deposited  it  with  a  banker  as  security  for  a  loan  to 
himself: — 

Heldf  that  the  scrip  was  a  negotiable  instrument,  transferable  by  mere 
delivery ;  and  that  the  banker,  being  a  bond  fide  holder  for  value,  was  not 
liable  to  6^.,  either  in  trover  for  the  scrip  itself,  or  in  assumpsit  for  the  value 
received  upon  it 

IHIS  was  an  appeal  against  a  judgment  of  the  Conrt  of 
Exchequer  Chamber,  which  had  aflSrmed  a  previous  judgment  of 
the  Court  of  Exchequer.  The  Plaintiff  had  brought  trover  with 
a  count  for  money  had  and  received.    The  facts  were  turned  into 
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a  Special  Case.    The  Court  was  to  be  at  liberty  to  draw  any  infer-    H.  L.  (E.) 
ence  of  fact.    The  Case  expressly  found  that  there  had  been  a        1876 
usage  on  the  English  and  Foreign  Exchanges  to  treat  this  scrip  as     goodwdt 
passing  by  delivery.  Ko^bts. 

In  Febniary,  1874,  the  Plaintiff  purchased  £200  of  Eussian       

scrip,  forming  part  of  a  loan  then  raised  by  the  Bussian  Govern- 
ment, and  £300  of  Hungarian  scrip,  part  of  a  loan  raised  by  the 
Austro-HuDgarian  Government.  He  employed  one  Herbert  E. 
Clayton^  a  stockbroker,  to  make  these  purchases.  The  two  sorts 
of  scrip  (both  of  which  were  afterwards  fully  paid  up)  were 
issued  under  the  authority  of  the  two  Governments,  and  the  firms 
of  Messrs.  BothsehUd  &  Sons,  of  London,  and  Messrs.  De  Boths' 
diild,  of  Paris,  were  the  bankers  employed  by  the  two  Govern- 
ments to  negotiate  the  loans. 

The  Bussian  loan  was  for  a  sum  of  £15,000,000.  The  Bussian 
scrip  was  in  this  form : — 

•*  Imperial  Government  of  Bussia.  Issue  of  £15,000,000  sterling, 
nominal  capital,  in  5  per  cent.  Consolidated  Bonds  of  1873.  Nego- 
ciated  by  Messrs.  N,  M.  Rothschild  &  Sons,  London,  and  Messrs. 
De  Rothschild  Brothers,  Paris.  Bearing  interest  half  yearly,  pay- 
able in  London  from  the  1st  of  December,  1873. 

"  Scrip  for  £100  stock.  No.  .  Beceived  the  sum  of  £20,  being 
the  first  instalment  of  Twenty  per  cent,  upon  One  hundred  pounds 
stock ;  and  on  payment  of  the  remaining  instalments  at  the  period 
specified  the  bearer  will  be  entitled  to  receive  a  definitive  bond  or 
bonds  for  One  hundred  pounds,  after  receipt  thereof,  from  the 
Imperial  Government    London,  1st  of  December,  1873." 

There  was  a  statement  of  the  times  when  the  remaining  instal- 
ments were  to  be  paid,  and  a  declaration  that :  ''In  default  of 
payment  of  these  instalments  at  the  proper  dates  ail  previous 
payments  will  be  liable  to  forfeiture." 

The  bonds  were  executed  in  Russia,  and  afterwards  delivered  to 
Messrs.  BothsehUd,  who,  about  the  month  of  June,  1874  (the  in- 
stalments having  been  duly  paid),  issued  them  in  England  and 
Fra/nee  to  the  bearers  of  the  scrip. 

The  bond  declared, ''  The  bearer  of  this  bond  is  entitled  to 
£100  sterling,  with  interest  at  5  per  cent.,"  &c.,  **  which  will  be 
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H.  L.  (E.)    paid  on  presentation  of  the  coupons  hereunto  attached  ;'*  and  there 

1876       was  a  provision  for  the  delivery  of  ''new  coupons  to  the  bearer" 

QwDwix    when  a  bond  was  not  drawn  for  redemption,  and  the  old  coupons 

RoBABM.    ^"^  ^^^^  exhausted. 

Everything  done  in  this  matter  was  done  under  the  authority  of 

an  ukase  issued  by  the  Bussian  Grovernmenti  containing  several 
articles,  one  of  which  (5th)  was  in  these  terms : — 

''The  subscription  for  these  bonds  shall  be  opened  abroad 
through  the  medium  of  the  banking  houses  of  Messrs.  N.  3f. 
Rothschild  &  Sons,  of  London,  and  of  Messrs.  Be  BothsehM,  of 
Paris,  and  in  Btissia  by  the  care  of  the  Minister  of  Finances." 

The  Austro-Hungarian  Government  issued  a  Hongarian  loan 
for  £7^500,000  about  the  same  time,  and  the  scrip  and  all  the 
documents  connected  with  it  were  almost  identically  in  the  same 
form. 

When  the  purchase  of  the  scrip  was  made  the  Plaintiff  did  not 
take  it  into  his  own  hands,  but  left  it  with  Clayton,  his  broker,  to 
bo  exchanged  for  bonds«  or  disposed  of  as  he,  the  Plaintiff,  might 
direct  On  the  27th  of  February,  1874,  Clayton  applied  to  the 
Defendants,  bankers  in  London,  for  a  loan  for  himself,  and  obtained 
an  advance  of  £800,  and  part  of  the  security  he  deposited  for  this 
loan  was  this  scrip  of  the  Eussian  and  the  Hungarian  loans.  He 
afterwards  absconded,  and  the  Defendants,  for  the  purpose  of 
repaying  themselves,  sold  this  scrip  on  the  Stock  Exchange  in  the 
usual  way,  obtaining  thereby  a  sum  of  £471  5s.  At  that  time 
the  Defendants  did  not  know  that  the  Tlaintiff  had  any  claim 
upon  it. 

The  Special  Case,  in  paragraph  9,  contained  the  following  state- 
ment : — 

"The  scrip  of  loans  to  foreign  Governments,  entitling  the 
bearers  thereof  to  a  bond  for  the  same  amount  when  issued  by  the 
Government,  has  been  well  known  to,  and  largely  dealt  in  by 
bankers,  money  dealers,  and  the  members  of  the  English  and 
Foreign  Stock  Exchanges,  and  through  them  by  the  public  for 
over  fifty  years. 

"  It  is  and  has  been  the  usage  of  such  bankers,  money  dealers, 
and  Stock  Exchanges  during  all  that  time  to  buy  and  sell  such 
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^crip,  and  to  advance  loans  of  money  upon  the  seciirity  of  it  before    H.  L.  (E.) 
the  bonds  were  issued,  and  to  pass  the  scrip  upon  such  dealings,       1876 
by  mere  delivery  as  a  negotiable  instrument    transferable  by     goodwik 
delivery,  and  this  usage  has  always  been  recognised  by  the  foreign 
Governments  or  their  agents  delivering  the  bonds  when  issued  to 
the  bearers  of  the  scrip. 

^Thia  usage  extended  alike  to  scrip  issued  abroad  by  foreign 
Governments,  and  scrip  issued  by  their  agents  in  England^  and  it 
extended  to  the  scrip  now  in  question,  which  was  largely  dealt  in 
as  above-mentioned*  Such  scrip  often  passes  ^through  the  hand 
of  several  buyers  and  dealers  in  succession  before  the  issue  of  the 
bonds  represented  by  it." 

The  question  for  the  opinion  of  the  Court,  as  stated  in  the 
Special  Case,  was  whether  the  Defendants  were,  as  against  the 
Plaintiff,  entitled  to  the  said  scrip  and  to  the  proceeds  thereof. 

The  Court  of  Exchequer,  consisting  of  Barons  BtamweU  and 
Cleadn/^  held  that  the  Defendants  were  so  entitled,  and  directed 
judgment  to  be  entered  for  them  (1).  By  the  Court  of  Exchequer 
Chamber,  consisting  of  Lord  Chief  Justice  CocJcbiMm  and  Justices 
MeUhr^  Ltuh,  Brett,  and  LindUyf  this  judgment  was  affirmed  (2)« 
The  case  was  then  brought  up  to  this  House  on  Error. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Anriie,  for  the  Plaintiff  in  Error : — 

The  paper  here  claimed  by  the  Plaintiff  was  his  property,  and 
could  only  be  transferred  by  his  will  and  act.  It  could  not  be 
transferred  by  the  act  of  a  person  to  whom  he  had  given  no 
authority  to  make  the  transfer,  and  who  had  attempted  to  make 
it  in  fraud  of  the  true  owner,  Such  a  person  could  not  give  a 
title  to  it  better  than  he  himself  possessed,  for  the  paper,  what- 
•ever  it  might  be  called,  was  not  in  its  nature  or  its  form  nego- 
tiable. It  was  not  a  promise  to  pay  money,  it  was  a  mere  promise 
to  do  something  which  would  amount  to  an  undertaking  to  pay 
money.  It  did  not,  therefore,  in  any  way,  fall  within  the  character 
ef  a  biU  of  exchange  or  a  promissory  note  as  those  instruments 
were  recognised  in  our  general  law,  or  in  our  Stamp  Acts,  nor  did 
It  even  resemble  a  bill  of  lading,  for  it  was  not  a  symbol  of  pro- 

(1)  Law  Bep.  10  Ex.  76,  where  the  documents  are  set  out  in  full. 
(2)  Law  Rep.  10  Ex.  337. 
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H.  L.  (E.)    perty,  and  would  not  pass  property.    It  was  not  like  a  bond,  which 
1876        might  be  negotiable  even  though  'it  was  entirely  a  foreign  bond^ 

Goodwin  ^^  ^^  ^^^  ^^^  therefore  fall  within  the  principle  of  The  AUomef- 
Oeneral  v.  Bowwens  (1),  which  treated  the  bonds  of  foreign  Grorero- 
ments  as  marketable  securities  in  this  country ;  besides,  as  m 
English  paper  it  was  not  a  foreign  security  at  all ;  it  was  issued  hj 
the  BothsdiUds  in  this  country,  and  had  therefore  no  character  of  a 
bond  issued  by  a  foreign  Government.  The  bond  might  be  saleable 
and  transferable  by  delivery  only,  but  this  scrip  was  a  mere 
promise  by  the  BoihsehUds  at  a  certain  time  and  under  certain, 
circumstances  to  give  such  a  bond,  and  was  a  promise  contingent 
for  its  performance  on  the  happening  of  those  circumstances;  so 
much  was  it  contingent,  that  if  several  payments  were  made  upon 
it  but  the  last  was  not  made,  the  whole  might  be  forfeited.  Tliift 
was  therefore  a  mere  chose  in  action,  enforceable,  if  at  all,  by  the 
form  of  proceeding  peculiar  to  subjects  of  that  description. 

It  does  not  follow  because  an  instrument  may  be  transferred 
from  hand  to  hand,  that  therefore  it  possesses  the  full  legal 
quality  of  negotiability.  Bills  of  lading,  for  instance,  are  now 
taken  to  be  symbols  of  property,  and  may  be  so  transferred,  but 
the  case  of  Qvmey  v.  Bekrend  (2)  decided  that  the  title  to  a  carg& 
might  not  pass  with  the  possession  of  a  bill  of  lading,  for  that  such 
bills  were  not  negotiable  to  the  same  extent  and  with  the  same 
legal  effect  as  bills  of  exchange.  And  that  case  has  been  followed 
in  America:  Parsons  on  Maritime  Law  (3),  the  author  there  say- 
ing :  *^  In  this  country  it  is  well  settled  that  the  bill  of  lading  '» 
quasi  negotiable  only."  And  that  is  the  true  description,  for 
bills  of  lading  are  subject  to  the  equities  attaching  to  them  in  the 
hands  of  the  original  holder,  so  that  the  unpaid  vendor  of  the 
goods  may  stop  the  goods  in  transitu.  That  right  has  not  been 
taken  away  by  the  statute  (4). 

If  it  should  be  argued  that  this  paper  was  an  instrument  which 
had  become  negotiable  by  virtue  of  any  mercantile  eostom,  the 
existence  of  that  custoin  must  be  clearly  shewn ;  its  recognition  by 
the  law  of  Enffland,  and  its  applicability  to  the  sort  of  instrument 
now  under  consideration,  must  be  established.    No  one  of  those 

(1)  4  M.  &  W.  171.  (3)  Bk.  1,  a  X.  369,  360,  n. 

(2)  8  EL  &  Bl.  622,  see  p.  634.  (4)  18  &  19  Yiot.  c.  111. 
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circnmstances  could  be  shewn  here.    Any  custom  to  be  available    H.  L.  (E.) 
for  such  a  purpose  mnst  be  a  general,  not  a  merely  local  or  parti-        1876 
cnlar  custom,  and  mnst  be  such  as  by  the  Common  Law  of     Goodwin 
Englaniy  or  by  the  express  provisions  of  an  Act  of  Parliament, 
would  be  admitted  to  be  valid.     The  authorities  relied  on  by  the 
other  side  were  either  inapplicable  to  a  case  like  the  present,  or 
they  were  entirely  distinguishable,  and  even  adverse.    MtUer  v. 
Baee  (1)  might  be  taken  as  the  first,  but  that  was  the  case  of  a 
bank  note,  to  which  no  one  could  pretend  that  this  scrip  bore  the 
slightest  resemblance.    In  Edie  v.  The  East  India  Company  (2) 
the  only  question  was  whether  the  omission  of  the  words,  ''  or 
order,"  from  a  second  indorsement,  had  prevented  its  negotia- 
bility, for  in  its  form  it  was  plainly  a  bill  of  exchange  originally 
payable  to  A.^  "  or  order,"  and  Lord  Mansfield  admitted  that  he 
ought  not  to  have  allowed  any  evidence  of  usage  of  trade  to  be 
introduced  there,  the  law  being  settled.     Grant  v.  Vaughan  (3) 
was  the  case  of  an  order  on  a  banker,  it  was  a  distinct  direction  to 
pay  the  money  to  the  **  bearer,"  and  there  too  the  matter  was  held 
not  to  be  for  the  consideration  of  the  jury,  but  to  be  a  point  of 
law.     Wookey  v.  Pole  (4)  was  the  case  of  an  Exchequer  bill,  which 
is  an  instrument  issued  under  statute,  and  contains  an  express 
promise  to  pay  the  holder.    An  instrument  not  on  the  face  of  it 
negotiable,  could  not  be  made  so  but  by  legal  authority.    East 
India  Bonds  had  therefore  been  held  not  to  be  negotiable :  Olyn 
V.  Baker  (5)  ;  which  was  at  the  time  it  was  decided  perfectly  good 
law  as  applied  to  East  India  Bonds,  though  they  were,  after  the  de- 
cision of  that  case,  made  negotiable  by  Act  of  Parliament  The  prin- 
ciple of  law  was  truly  stated  by  Lord  Chancellor  Orantoorth  iaDixon 
V.  BovHl  (6),  where  he  said  that  if  the  convenience  of  commerce 
required  that  such  instruments  as  were  there  in  question  (Iron 
Scrip  notes)  should  be  made  negotiable,  it  must  be  done  by  the 
act  of  the  Legislature,  for  that  "  the  law  does  not  either  in  Soot- 
land  or  England  enable  any  man  by  a  written  engagement  to  give 
a  floating  right  of  action  at  the  suit  of  any  one  into  whose  hands 
the  writing  may  come,  and  who  may  thus  acquire  a  right  of  action 

(1)  1  Burr.  452.  (4)  4  B.  &  Aid.  1. 

(2)  2  Burr.  1216 ;  1  Sir  W.  Bl.  295.  (6)  13  East,  609. 

(3)  3  Burr.  1516..  (6)  3  Maoq.  Sc  Ap.  1. 
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L\L.(e.)    better  than  the  right  of  him  under  whom  he  derives  title.'' 
1876        Oargier  v.  MievUIe  (1)  is  not  at  all  in  contradiction  to  these 
Go^ix    authorities,  but  really  confirms  them,  for  there  the  instmmeDtg 
Ij^j^^     were  Prussian  bonds — ^not  mere  promises  to  give  bonds— but 
— .       actual  bonds,  and  these  bonds  in  words  pledged  the  King  of 
Prussia  for  himseli^  and  his  successors,  to  be  liable  for  the  payment 
of  principal  and  interest  "  to  every  person  who  should  for  the  time 
being  be  the  holder  of  the  bond,"  than  which  a  stronger  declara- 
tion of  the  right  of  a  bearer  could  hardly  be  given,  and,  on  that 
very  ground.  Lord  Chief  Justice  Abbott  lik^ied  the  instrument  to 
a  bank  note,  and  declared  that  the  case  of  Olyn  v.  Baker  (2),  the 
authority  of  which  he  never  attempted  to  impugn,  was  distiogoish- 
able.  The  case  of  DioBon  y.  BomU  (3)  itself  was  a  case  of  a  promise 
to  deliver  property,  not  merely  a  promise  to  give  a  written  autho- 
rity to  deliver  it    There,  what  were  called  Iron  Scrip  notes  were 
given ;  they  were  documents  which  were  generally  treated  in  the 
iron  trade  as  representing  property,  and  were  treated  as  transfer- 
able by  delivery.     The  note  was  in  this  form:  ''I  promise  to 
deliver  1000  tons  of  iron,  when  required  after  the  18th  of  Septem- 
ber next,  to  the  party  lodging  this  document  with  me."    In  that 
document  there  was  a  distinct  promise  to  deliver  a  specific  quantity 
of  iron,  exactly  therefore  resembling  a  promise  to  pay  a  stipulated 
sum  of  money ;  and  the  promise  was  to  deliver  it  to  any  one  who 
should  lodge  the  note  with  the  maker  (which,  again,  was  in  sab- 
stance  a  promise  to  bearer),  yet  it  was  held  not  to  be  a  negotiable 
instrument  passing  by  delivery  only,  and  that  usage  in  the  iron 
trade  did  not  make  it  so.    Lang  v.  Smyth  (4)  is  not  an  authority 
for  the  Defendants,  for  there  the  certificates  and  the  coupons 
expressly  mentioned  that  they  were  to  be  payable  to  ^bearer," 
and  they  were  promises  to  pay  money,  and  not  merely  promises 
to  give  security  for  the  payment  of  money.     In  Partridge  v. 
The  Bank  of  England  (5),  though  the  custom  that  dividend  war- 
rants were  payable  to  parties  presenting  the  same  was  expressly 
pleaded  and  expressly  found,  the  Court  of  Exchequer  Chamber 
held  that  these  warrants  were  not  negotiable  by  the  general  law, 

(1)  3  B.  &  C.  46.  (4)  7  Bing.  284. 

(2)  13  East,  509.  (6)  9  Q.  B.  896;  in  Ex.  Ch.  IWd. 

(3)  3  Macq.  Sc  Ap.  1.  421. 
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and  that  the  snpposed  custom  did  not  make  them  so.    That  case,     h.  l.  (E.) 
which  has  never  been  overruled,  is  decisive  of  the  present.     [The        isre 
Lord  Cuakgellob: — ^That  case  seems  to  be  a  decision  more  on     q^^^ 
the  form  of  the  pleadings  than  on  anything  else.]    The  case  shews         ^' 
that  usage  was  not  sufficient  to  pass  the  property.    This  was  still        — 
more  strongly  shewn  in  Crouch  v.  The  Credit  Fancier  (1).     The 
debenture  there  contained  a  promise  to  pay  a  sum  certain  on 
conditions  therein  named,  and  also  interest,  and  yet  it  was  held 
not  to  be  a  negotiable  instrument,  and  that  a  custom  of  trade  to 
treat  it  as  such  could  not  be  set  up  against  the  general  law. 

What  is  the  character  of  a  usage  or  custom  must  also  be  con- 
sidered. Here  what  is  set  up  is  really  no  more  than  a  mere  usage 
among  bankers — a  usage  in  a  particular  trade.  That  alone  is  not 
sufficient.  A  custom  or  usage  in  the  tallow  market  of  London  has 
been  held,  in  this  Hoase,  not  binding  on  a  purchaser  of  tallow 
who  resided  in  Liverpool :  Bobinson  v.  MoUett  (2). 

There  was  nothing  here  in  the  alleged  usage  that  could  pro- 
perly be  described  as  part  of  the  general  law  merchant  recognised 
m  the  law.  In  the  judgment  in  the  Exchequer  Chamber  the 
Lord  Chief  Justice  incorrectly  employed  the  term  ^*  law  merchant," 
for  he  appL'ed  it  more  than  once  under  circumstances  which  really 
amounted  only  to  the  usages  of  a  particular  trade,  not  binding  on 
any  one  not  shewn  to  have  been  acquainted  .with  that  trade. 
Now  not  merely  the  usage  of  a  particular  trade,  but  a  general  or 
universal  usage,  if  contrary  to  the  general  law,  could  not  be  sup- 
ported: Meyer  v.  Dresser  (3),  where  what  was  described  as  a 
nniversal  usage  among  merchants  to  deduct  from  the  freight  the 
yalne  of  missing  goods,  was  held  to  be  incapable  of  being  sup- 
ported. Even  if  it  should  be  admitted  that  property  of  this  kind 
could  pass  by  delivery,  the  admission  could  only  affect  those  cases 
where  the  delivery  was  made  by  the  owner  himself,  not  those 
where  it  was  made  by  a  person  who  was  not  the  owner,  and  who 
could  only  transfer  possession  of  the  property  by  a  wrongful  act 
committed  upon  some  other  person.  Under  such  circumstances 
a  good  title  to  it  could  not  be  got  against  the  true  owner.  Here 
the  Plaintiff  claimed  the  property  in  the  piece  of  paper  called  the 

(1)  Law  Rep.  8  Q.  B.  374.  (3)  16  C.  B.  (N.S.)  646 ;  33  L.  J. 

(2)  Law  Bep.  7  H.  L.  802.  (C.P.)  289. 
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H.  L.  (R)  Scrip ;  of  that  paper  he  had  been  wrongfully  deprived,  and,  wliat- 

1876  ever  was  the  value  of  that  paper — whether  it  was  a  mere  valueless 

Goodwin  promise,  or  was  the  equivalent  •f  money — he  was  entitled  to  recoTer 

Eo^B.  ^*-   -S^y^  ^^  Bills  (1),  Kenfs  Commentaries  (2),  ChiUy  on  Bills  (3), 

and  Diamond  v.  Lav?renee  (4),  were  also  referred  to. 

Mr.  J.  Brovm,  Q.C.,  and  Mr.  C.  H.  Bobarta,  for  the  Defendant 
in  Error : — 

There  is  not  any  one  of  the  authorities  relied  on  by  tbe  other 
side  which  touches  the  real  point  in  the  present  case.  Whatever 
constitutes  the  right  of  transfer  by  delivery,  and  conveys  thereby 
an  absolute  property  in  the  thing  delivered,  exists  here.  It  caunot 
be  denied  that  the  bonds  of  foreign  Governments  are  negotiable 
here.  That  has  been  decided  in  many  cases:  Qorgier  v.  ISk- 
vUle  (5)  was  the  first.  Independently  of  every  other  consideration, 
if  they  were  not  .negotiable,  there  must  be,  in  every  case  of  trans- 
fer, an  investigation  into  their  form  and  authenticity,  which  would 
be  a  great  inconvenience  and  obstruction  to  commerce.  [Lobd 
Selbobne  : — That  the  bonds  aire  negotiable  is  admitted  by  the 
Flaintifif  in  Error ;  but  his  contention  is  that  this  scrip  is  not  a 
bond,  but  only  a  promise  to  give  a  bond,  and  so  not  negotiable.] 
But  this  scrip  declares  the  bearer  to  have  paid  money,  and  to 
be  entitled,  in  respect  thereof,  to  have  a  bond  delivered  to  him. 
The  same  principle  which  makes  foreign  bonds  negotiable  most 
make  foreign  scrip  negotiable.  The  foreign  Government  is  equally 
bound  by  its  scrip  as  by  its  bonds.  Here  the  acknowledgment  of 
the  debt  is  made  by  the  Bussian  Government,  and  is  issued  to 
the  world  by  the  agents  of  that  Government,  but  they  are  no 
parties  to  the  contract,  which  is  wholly  that  of  the  Government 
itself.  A  bond  is  merely  a  more  formal  acknowledgment  of  the 
debt.  This  instrument  must  be  construed  on  the  principle  laid 
down  in  Vntoin  v.  Wohdey  (6),  where  it  was  held  that  a  servant 
of  the  Crown  contracting  on  the  part  of  the  Crown  incurs  no 
personal  responsibility.  Tb^t  principle,  with  all  the  authorities, 
is  fully  set  forth  in  Story  on  Agency  (7). 

(1)  G.  5.  (4)  37  Pennsylvania  Bep.  353. 

(2)  Pt.  V.  sect.  xiv.  vol.  iii.  pp.  88,  (5)  8  B.  &  G.  45. 
80,  and  notes.  (6)  1  T.  R.  674. 

(8)  Part  1,  0.  5  and  6.  (7)  G.  11,  ss.  302,  803. 
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The  nee  of  Oxe  word  ''  bearer  "*  in  the  scrip  itself  made  it  nego-    H.  L.  (E.) 
liable ;  it  made  the  Bassian  Government  liable  to  deliver  a  bond,        1876 
and  pay  money  to  any  one  who  was  the  actual  holder  of  the  scrip     Goodwdt 
at  the  moment  fixed  for  the  issaing  of  the  bonds.    And  the  actual     booarts. 

bearer  was  in  no  way  bound  by  any  legal  liability,  or  by  any        

equities  that  might  be  set  np  as  to  any  of  the  previous  holders  of 
the  scrip.  In  the  case  of  Be  Agra  and  Maaterman^B  Bank  (1)  this 
principle  was  applied  in  the  instance  of  letters  of  credit,  and  in 
the  Blakely  Ordnance  Com  (2)  to  the  debentures  of  a  company. 
Had  the  scrip  been  granted  to  a  particular  person  by  name,  and 
had  the  word  ''order"  then  been  introduced,  of  course  that  would 
have  required  a  written  authority  from  the  first  grantee.  But  the 
word  ''  bearer,"  without  any  preceding  statement  as  to  the  person, 
dispensed  with  all  that,  and  made  the  instrument  a  negotiable 
secority,  passing  by  mere  delivery.  It  did  so  because  our  law 
adopted,  as  to  such  matters,  the  law  merchant,  and  had  done  so  for 
a  very  long  period— for,  in  Vankeath  v.  Turner  (3),  Lord  Hdbari 
expressly  declared  that  ''the  Law  Merchant  was  part  of  the 
Common  Law  of  the  kingdom,  of  which  the  Judges  ought  to  take 
notice."  The  American  law  recognises  the  same  principle :  Par^ 
sons'  Maritime  Law  (4). 

The  first  scripholder  is  clearly  estopped  from  setting  up  a  title 
against  any  subsequent  honest  holder,  for  he  accepted  the  scrip  in 
the  first  instance  on  the  terms  of  its  being  payable  to  bearer.  To 
that  extent  he  was  a  party  to  the  act  of  the  Bussian  Government 
in  isBuing  it ;  lie  became  bound  by  those  terms,  as  would  a  share- 
holder in  a  company  whose  deed  said  that  the  company  would  not 
take  notice  of  assignments  of  shares  on  trust.  Any  person  who 
afterwards  honestly  paid  value  for  the  scrip  had  a  good  title  as 
''  bearer  "  against  any  one  who  had  previously  held  it.  And  the 
first  holder,  having  given  to  another  person  the  means  of  defraud- 
ing an  innocent  party,  he  cannot,  as  against  that  party,  claim  any 
benefit  for  himself:  Viekere  v.  Hertz  (5).  The  new  holder  was 
not  like  the  assignee  of  a  covenant  running  with  the  land.  As  to 
shares  in  a  company,  the  rule  was  that  every  holder  of  a  share, 

(1)  Law  Bep.  2  Gh.  Ap.  391.  (3)  Winch.  24. 

(2)  Ibid.  8  Ch.  Ap.  154.  (4)  Bk.  1,  c.  1,  b.  2. 

(6)  Law  Bep.  2  H.  L.,  So.  113. 
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H.  L.  (E.)    where  the  name  was  left  in  blank,  though  he  omitted  to  legister 

1876        his  own  name  as  a  shareholder,  became  by  the  mere  act  of  pa^ 

GooDwiK    chasing  the  shares  and  holding  the  scrip  certificates  liable  to  the 

BopARTp     company,  and  was  bonnd  to  indemnify  the  person  from  whom  he 

'    purchased:  WaUcer  v-  JBartfe«  (1);  Be  Pastf  Ckue  (2).    Butthat 

was  not  80  as  to  debentures  issued  by  a  company  payable  to 
^'  bearer,"  for  they  haye  been  held  negotiable,  and  the  bearer  has 
been  protected  against  equities  which  existed  between  the  com- 
pany and  the  persons  to  whom  the  company  originally  issued  its 
debentures :  In  re  The  Imperial  Land  Oampany  of  MareeObs  (3). 
The  usage  of  trade  is  admissible  here  to  prore  the  liability,  and 
the  cases  cited  on  the  other  side  do  not  displace  but  actually  prore 
that  doctrine.  .  In  Olyn  ▼•  Baker  (4)  the  decision  was  given  on  the 
ground,  not  of  want  of  a  general  right,  but  of  absence  of  the  fact  m 
which  to  found  it  The  bonds  were  in  form  payable  to  the  treasorer 
of  the  company,  not  to  bearer ;  and  though  it  seemed  afterwards 
to  be  considered  that  custom  ought  to  render  them  negotiable, 
there  was  nothing  on  the  face  of  them  to  shew  that  they  were  sa 
The  Ciourt  only  refused  to  follow  the  usage  of  trade  set  up  there, 
because  the  instrument  on  the  face  of  it  did  not  give  rise  to  the 
applicability  of  any  doctrine  of  usage.  In  Banff  v.  8mUh  (5)  the 
coupons  on  the  Neapolitan  bonds  were  payable  to  hearer^  and  it 
was  distinctly  declared  that  the  evidence  as  to  the  character  of 
the  hordereux  and  coupons,  and  the  usage  applicable  to  them> 
was  properly  left  to  the  jury,  and  found  for  the  Plaintiff.  Pari- 
ridge  v.  The  Bank  of  England  (6)  does  not  deny  the  admissibility 
of  evidence  of  custom,  for  there  proof  of  it  was  admitted,  bat  the 
question  was,  whether  the  other  parts  of  the  case  made  the  custom 
applicable,  and  whether  the  pleadings  to  shew  the  negotiability  of 
the  instrument  were,  or  not,  sufficient.  In  Jones  v.  P^ppereome(I) 
Dutch  bonds  payable  to  bearer  were  treated  as  passing  by  deliTery, 
and  the  custom  of  brokers  was  there  expressly  taken  into  considera- 
tion.   And  in  The  AUomeg-Oeneral  v.  Bouivene  (8)  they,  with 

(1)  18  C.  B.  845 ;  25  L,  J,  (C.P.)     tiona  of  Bayley,  J.,  on  the  effect  of  the 
203.  Defendant's  own  negligeooe  at  p.  516. 

(2)  4  De  G.  &  J.  644 ;  28  L.  J.  (Ch.)         (5)  7  Bing.  284. 

769,  772.  (6)  9  Q.  B.  396 ;  in  Ex.  Ch.  lb.  421. 

(3)  Law  Rep.  11  Eq.  478.  (7)  Job.  430;  28  L.  J.  (Ch.)  158. 

(4)  13  East,  609 ;  see  the  observa-         (8)  4  M.  &  W.  171. 
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Bnflsian  and  Danish  bonds,  were  treated  as  so  exactly  like  money    H.  L.  (E.) 
that  they  were  held  liable  to  probate  duty.    So,  in  Wookey  v.       1876 
Fole  (1),  an  Exchequer  bill  in  blank,  without  any  name  filled  in,     Ooonwiir 
was  held  to  pass  by  delivery,  and  bills  payable  to  a  fictitious     j^babts. 

person,  or  where  no  payee  was  named,  have  been  held  to  be  payable       

to  the  bearer.  CoUins  v.  Martin  {2\  where  bills  indorsed  in  blank 
were  held  to  pass  to  the  holder  for  value,  was  there  distinctly 
recognised.  In  Brandao  v.  Barnett  (3),  where  all  the  authorities 
were  fully  considered,  the  general  lien  of  bankers  was  recognised 
as  part  of  the  law  merchant^  though  it  was  held  not  to  arise 
there  on  securities  deposited  for  a  special  purpose  only;  but  on 
the  question  of  the  law  merchant  generally  Lord  GampbeU  said  (4) : 
''The  general  lien  of  bankers  is  part  of  the  law  merchant,  and  is 
to  be  judicially  noticed — ^like  the  negotiability  of  bills  of  exchange, 
or  the  days  of  grace  allowed  for  their  payment.  When  a  general 
usage  has  been  judicially  ascertained  and  established,  it  becomes 
a  part  of  the  law  merchant,  which  Courts  of  Justice  are  bound  to 
know  and  recognise.''  And  on  that  principle  it  was  that  in 
Oorgier  v.  MievtUe  (5)  Prussian  bonds  were  treated  as  passing  by 
delivery,  for  they  were  payable  to  bearer,  and  recognised  as  so 
payable  by  all  mercantile  men.  In  CrowA  v.  The  CrSAU  Foneier 
Company  (6)  the  instrument  was .  held  not  to  be  a  negotiable 
instrument,  because  it  was  only  payable  under  certain  conditions, 
and  because  it  was  thought  not  to  be  dear  that  such  an  instrument^ 
issued  under  the  seal  of  a  corporation,  could  be  rendered  negotiable. 
There  were  particular  objections  to  that  individual  instrument, 
but  they  did  not  contradict  nor  even  in  any  way  impeach  the 
general  rule,  nor  did  the  conditions  existing  there  apply  in  this 
case.  In  Ireland  v.  Livingstone  (7)  the  usage  of  the  Sugar 
Market  in  Mauritius  was  allowed  to  control  the  execution  of  a 
contract  made  here. 

The  Stamp  Act  recognises  foreign  scrip  in  words  as  *'  foreign 
security "  (8),  the  statute  making  liable  to  duty  ^  every  security 

:  (1)  4  B.  &  Aid.  1.  (7)  Law  Kep.  5  H.  L.  395. 

(2)  1  B.  &  P.  648.  (8)  33  &  '34  Vict,  c.  97,  s.  113, 

(3)  12  a.  &  F.  787.  schedule,  tit  Scrip  Certificate ;  see  also 

(4)  Ibid,  at  p.  805.  34  Vict.  c.  4,  b.  2 ;  and  see  Qrenfdl  v. 

(5)  3  B.  &  C.  45.  Comm%99umer8  of  Inland  Hevenue,  1 

(6)  Law  Rep.  8  Q.  6.  374.  Ex.  D.  242,  vhere  bonds  of  a  oompony 
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H.  L.  (E.)  for  money  by  or  on  behalf  of  any  foreign  or  colonial  state,  go?eni- 

1876  menty  municipal  body,  corporation^  or  company  bearing  date" 

GooDTiiv  after  the  Srd  of  Jane,  1862,  which,  being  payable  in  the  UnM 

HoBAKn.  Kingdom  is  in  any  way  assigned  or  negotiated  here. 

Mr.  Ansiie  replied. 


1876       The  Lobd  Chanoellob  (Lord  Cairns)  :— 

'^**'^^'  My  Lords,  the  action  ont  of  which  this  appeal  arises  was  an 
action  of  trover,  with  a  count  for  money  had  and  received,  to  re- 
cover the  value  of  certain  scrip,  or  scrip  receipts,  for  portions  of 
foreign  loans,  the  scrip,  or  scrip  receipts,  professing  on  the  face  of 
the  documents  to  pass  to  bearer,  and  having  been  handed  over  by 
the  broker  of  the  Plaintiff  to  the  Defendants  for  valuable  consi- 
deration and  without  notice  of  any  claim  or  title  of  the  Plaintiff 

Part  of  the  scrip  in  question  was  scrip  of  a  Bnssian  Grovemment 
loan.  Each  scrip  note  was  for  £100,  and  represented  that  when  the 
instalments  in  which  the  £100  were  to  be  advanced,  were  all  paid 
up,  the  bearer  would  be,  after  receipt  thereof  by  Messrs.  Bx&r 
sehUdf  entitled  to  receive  a  definitive  bond,  or  bonds,  for  £100  from 
the  Imperial  Government.  The  £100  were  to  bear  interest  from 
the  1st  of  December,  1873,  and  a  coupon  was  attached  to  the  scrip 
as  a  warrant  for  the  payment  of  the  half-year's  interest  due  on  the 
1st  of  June,  1874.  The  other  scrip  related  to  an  Austrian  or  Han- 
garian  loan,  and  was  in  substance  in  the  same  form,  except  that 
although  the  interest  began  to  run  from  the  1st  of  December, 
1873,  there  was  no  coupon  for  the  payment  of  the  first  half-year's 
interest  On  all  the  scrip  all  the  instalments  were  fully  paid  ap 
before  the  Plaintiff  became  owner  of  the  scrip.  The  receipts  for 
the  instalments  were  signed  by  the  house  of  BoihsehUds^  but  it  was 
not  seriously  disputed  in  the  argument  that  BdhsekUds  acted 
merely  as  agents  for  the  foreign  Gk>vernments,  and  that  any 
liability  which  existed  on  the  scrip  was  the  liability  of  the  foreign 
Groremments,  and  not  of  BothaehUde.    The  Appellant  bought  the 


iasaed  in  New  Yorky  purchased  there,  held  to  be  foreign  aecnrities  ifisaed  in 
and  sent  over  to  England  and  sold  here  England  within  the  34  Vict.  c.  4, 8. 2. 
by  the  agents  of  the  purchaser,  were 


V. 
BOBABTS. 
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scrip  on  the  London  8toek  ExchangOy  through  Clayton,  his  broker.    H.  L.  (E.) 
At  the  time  he  bought  it,  the  instalmeDtSy  as  I  have  already  said,        1876 
were  fully  paid  up ;  that  is  to  say,  the  whole  amount  represented     qo^^^ 
bj  the  scrip  had  been  advanced  to  the  foreign  Governments ;  and 
the  scrip  receipts  represented,  upon  the  face  of  them,  that  the 
bearer,  whoever  he  might  be,  would  be  entitled  to  receive  the 
bonds  of  the  foreign  Government  for  the  amount  of  the  scrip. 

In  this  state  of  things  the  Appellant,  without  asserting  that  any 
eoDtract  exists,  or  existed,  between  him  and  the  Bussian  Govern- 
ment in  reference  to  this  loan,  or  that  he  is  the  assignee  of  a  con- 
tract with  the  Bussian  Government  entitled  to  maintain  an  action 
in  his  own  name,  insists,  notwithstanding,  that  he  had  become  by 
purchase  the  legal  owner  of  the  piece  of  paper  described  as  scrip, 
which  piece  of  paper  the  Bussian  Government  would,  upon  its 
production,  have  recognised  and  exchanged  for  a  bond,  and  that 
he  is  entitled  to  recover  in  trover  the  value  of  the  scrip,  which  is 
of  course  the  value  of  the  bond,  of  which,  by  reason  of  his  loss  of 
the  scrip,  he  has  been  deprived. 

The  Court  of  Exchequer  and  the  Court  of  Exchequer  Chamber 
have  unanimously  decided  against  this  claim  of  the  Appellant,  and 
from  those  decisions  the  present  appeal  is  brought. 

The  question  argued  in  the  Courts  below  was  the  negotiability 
of  the  scrip  for  a -foreign  loan,  like  that  in  the  present  case ;  hut 
there  appears  to  me  to  be  a  prior  consideration  as  to  the  title  of 
the  Plaintiff  which  would  alone  be  sufficient  to  dispose  of  his 
claim.  The  Plaintiff  bought  in  the  market  scrip  which,  from  the 
form  in  which  it  is  prepared,  virtually  represented  that  the  paper 
would  pass  from  hand  to  hand  by  delivery  only,  and  that  any  one 
who  became  hand  fide  the  holder  might  claim  for  his  own  benefit 
the  falfilment  of  its  terms  from  the  foreign  Government  The 
Appellant  might  have  kept  this  scrip  in  his  own  possession,  and, 
if  he  had  done  so,  no  question  like  the  present  could  have  arisen. 
He  preferred,  however,  to  place  it  in  the  possession,  and  under  the 
control,  of  his  broker  or  agent,  and  although  it  is  stated  that  it 
remained  in  the  agent's  hands  for  disposal  or  to  be  exchanged  for 
the  bonds  when  issued,  as  the  Appellant  should  direct,  those  into 
whose  hands  the  scrip  would  come  could  know  nothing  of  the  title 
of  the  Appellant,  or  of  any  private  instructions  he  might  have  given 

Vol.  L  3  2  K 
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H.  L.  (E.)    to  his  agent.    The  scrip  itself  would  be  a  representatioa  to  any 
1876       one  taking  it — a  representation  which  the  Appellant  most  be 
GooDwiK    taken  to  have  made,  or  to  haye  been  a  party  to — ^that  if  the  scrip 
R0BABT8     ^^^^  taken  in  good  faith^  and  for  valae,  the  person  taking  it 
—       would  stand  to  all  intents  and  purposes  in  the  place  of  the  pre- 
vious holder.   Let  it  be  assumed,  for  the  moment^  that  the  instra- 
ment  was  not  negotiable,  that  no  right  of  action  was  transferred  by 
the  delivery ;  and  that  no  legal  claim  could  be  made  by  the  taker 
in  his  own  name  against  the  foreign  Government ;  still  the  Appel- 
lant is  in  the  position  of  a  person  who  has  made  a  representatioD, 
on  the  face  of  his  scrip,  that  it  would  pass  with  a  good  title  to  any 
one  on  his  taking  it  in  good  faith  and  for  value,  and  who  has  put 
it  in  the  power  of  his  agent  to  hand  over  the  scrip  with  this  repre- 
sentation to  those  who  are  induced  to  alter  their  position  on  the 
faith  of  the  representation  so  made. 

My  Lords,  I  am  of  opinion  that  on  doctrines  well  established,  of 
which  Piekard  v.  Sears  (1)  may  be  taken  to  be  an  example,  the 
Appellant  cannot  be  allowed  to  defeat  the  title  which  the  Bespon- 
dents  have  thus  acquired. 

But,  my  Lords,  I  have  no  hesitation  in  saying  that  I  also  concur 
in  what  I  understand  to  have  been  the  ratio  decidendi  of  the 
Courts  below  in  this  case  itself.  It  is  well  established  by  the  case 
of  Qorgier  v.  MieviUe  (2),  an  authority  which  has  never  been 
impugned,  and  which  was  not  in  this  case  disputed  at  the  Bar, 
that  if  this  action  had  been  brought  for  the  recovery  of  the  bonds, 
payable  to  bearer,  of  this  foreign  debt,  and  if  there  had  been 
evidence  of  usage  or  custom  as  to  the  negotiability  of  such  bonds, 
similar  to  the  evidence  in  the  case  of  Qorgier  v.  MieviUe  (2),  or 
similar  to  the  statements  in  paragraph  9  of  the  Special  Case 
before  your  Lordship?,  the  negotiability  of  the  instruments  would 
have  been  established. 

But  it  was  contended  that  the  scrip  was  at  most  a  promise  to 
give  a  bond,  and  not  a  promise  to  pay  money,  and  therefore  was 
not  a  security  for  the  payment  of  money.  In  my  opinion  it  is 
impossible  to  maintain  this  distinction.  The  whole  sum  of  £100 
had  been  actually  advanced  and  paid ;  the  loan  was  carrying 
interest  from  the  Ist  of  the  previous  December ;  there  was  nothing 
(1)  6  Ad.  &  E.  469,  at  p.  474.  (2)  3  B.  &  0.  45. 
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more  remainiBg  to  be  done  on  the  part  of  the  holder  of  the  scrip ;    H.  L.  (£.) 
and  if  any  such  holder  had  been  asked  what  security  he  had  for        i876 
the  advanoe  which  had  been  made,  he  would  unhesitatingly  have     G<i^iK 
pointed  to  the  scrip.     Under  these  circumstances  I  cannot  regard     ^  ^* 

the  scrip  as  playing  any  different  part  from  a  bond,  and  the       

statement  in  paragraph  9  of  the  Case,  carrying  the  custom  as  to 
negotiability  of  scrip  quite  as  high  as  the  evidence  stating  the 
custom  in  Qwgier  v.  MieviUe  (1)  as  to  bonds^  I  am  clearly  of 
opinion  that  we  ought  to  hold,  in  this  case,  that  this  scrip  was  nego- 
tiable, and  that  any  person  taking  it  in  good  faith  obtained  a  title 
to  it  independent  of  the  title  of  the  person  from  whom  he  took  it. 

On  these  simple  grounds,  and  without  going  farther  into  a  con- 
sideration of  the  numerous  authorities  referred  to  in  the  Court  of 
Exchequer  Chamber,  and  in  the  argument  before  your  Lordships, 
I  am  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  ought  to  be  affirmed,  and  this  appeal  dismissed,  with 
costs,  and  I  move  your  Lordships  accordingly. 

Lord  Hatherley  : — 

My  Lords,  I  concur  in  recommending  your  Lordships  to  come 
to  the  conclusion  which  has  been  pointed  out  by  the  noble  and 
learned  Lord  on  the  woolsack. 

The  question  is  really  determined  by  the  consideration  of  three 
paragraphs  in  the  Special  Case,  and  a  consideration  of  what  has 
already  been  held  by  the  Courts  of  Law  for  more  than  fifty  years 
since  the  decision  in  the  case  of  Gargier  v.  MieviUe  (1),  there 
having  been  no  decision  to  the  contrary  from  that  time  to  the 
present  The  Special  Case  first  describes  what  the  scrip  is,  and 
then  states  that  it  is  paid  up,  and  is  therefore  scrip  which,  upon 
its  mere  production  to  the  Bussian  Government^  entitles  the 
holder,  without  more,  to  obtain  a  bond  for  the  specified  sum,  as 
well  as  entitling  him  to  the  interest  upon  that  money  which  has 
already  been  paid  in  respect  of  the  scrip : — [His  Lordship  here 
read  the  statements  of  fact  and  usage  contained  in  the  Special 
Case,  see  ante^  p.  478.] 

Now  in  that  state  of  circumstances,  the  Special  Case  having  told 

(1)  3  B.  &  0.  45, 

3  2  K  2 


492  HOUSE  OP  LORDS  [VOL.L 

H.  L.  (E.)    us  how  these  documents  pass,  we  find  that  the  Plaintiff  himself  is  a 

1876        person  who  acquired  his  title  to  the  scrip  in  question  in  that  way. 

GooBT?iN    He  acquired  his  title  by  instructing  a  broker  named  Claytcn  to  go 

BoBABTs.    ^^  ^^®  market  and  deal  with  the  Bussian  scrip  in  the  manner  in 

which  the  Bespondents  in  the  case  before  us  have  themsehes 

dealt  with  it,  that  is  to  say  Mr.  Clayton  discharged  his  doty 
towards  the  Appellant  by  the  delivery  to  him  of  certain  Bussian 
and  Hungarian  scrip  fully  paid  up,  without  any  inquiry  whateTer 
as  to  the  preceding  title.  The  Appellant  was  satisfied  with  this, 
without  taking  into  consideration  the  question  whether  or  not  the 
Bussian  Government,  or  the  Messrs.  Both$ehtld,  as  the  agents,  conld 
be  considered  as  the  persons  primarily  liable.  He  was  content  to 
obtain  in  the  market  this  document,  which  would  entitle  him  te 
receive  a  bond  upon  its  mere  production,  and,  in  like  manner, 
upon  his  parting  with  it,  would  entitle  any  holder  to  receive  a 
bond  in  the  same  way  as  he  himself  had  become  entitled  to  receive 
one.  He  left  that  document  with  his  broker  for  disposal,  or  to  be 
exchanged  for  bonds  as  he  might  think  fit  to  direct  The  broker 
pawned  it  for  a  debt  of  his  own. 

Kow  it  is  also  found  in  the  CaseUhat  these  instruments  are 
taken  as  securities  and  pass  from  hand  to  hand  as  such.  Here  is 
a  gentleman  in  possession  of  a  document,  which  on  the  face  of  it 
entitles  the  holder  to  receive  another  document  of  a  different 
character,  a  bond  instead  of  scrip,  upon  the  mere  presentation  by 
him  of  that  scrip  as  holder.  He  knows  that  if  he  places  this 
document  in  the  hands  of  a  broker,  that  broker  if  he  should  be 
told  to  dispose  of  it,  would  dispose  of  it  by  simply  handing  o?er 
the  scrip  as  it  had  been  handed  to  him  for  his  client,  the  Appellant, 
when  the  Appellant  became  entitled  to  it.  The  person  buying 
of  his  broker  would  not  be  expected  to  ask,  and  would  not  neces- 
sarily ask,  according  to  the  course  of  business  and  dealing  in  the 
market,  any  question  as  to  how  the  scrip  had  been  acquired,  or 
what  the  title  of  the  previous  holder  of  it  had  been.  The 
Appellant,  therefore,  gives  the  broker  scrip  which  is,  and  for 
the  last  fifty  years  has  been,  disposed  of  every  day  in  the  market, 
and  has,  for  all  those  years»  been  so  disposed  of,  upon  the  sole  pre- 
sentation by  the  holder,  the  seller,  or  pledger,  to  the  person  to  whom 
he  wishes  to  sell  or  to  pledge  it,  and  that  without  any  suspicion  being 
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aroased  to  suggest  the  necessity,  or  even  the  propriety,  of  asking  a    H.  L.  (E.) 
single  other  question.    Can  a  person  who,  himself,  in  that  manner        1876 
acquired  the  instrument,  who  knows  that  as  long  as  he  has  it  safe  in     qoodwht 
his  pocket,  in  his  box,  or  in  his  desk,  he  can  rely  upon  that  instru-         «• 
ment,  but  that  as  soon  as  he  parts  with  it  the  new  holder  will,  as       — . 
he  did,  become  in  a  position  to  claim  those  bonds  which  he  himself 
might  have  claimed  if  he  had  retained  possession  of  the  scrip— can 
he,  placing  it  in  the  hands  of  a  broker  with  no  instructions  whatever 
except  to  dispose  of  it  as  he  may  direct — can  he,  according  to  the 
principle  of  the  cases  which  were  referred  to  in  the  course  of  the 
argument  with  regard  to  limited  agency,  hold  any  person  to  be 
bound  by  that  limited  agency,  when  on  the  £Btce  of  it  that  which 
constitutes,  you  may  say,  the  authority  of  the  agent,  namely,  the 
possession  of  the  document,  appei^rs  to  be  su£Scient  alone  for 
obtaining  the  bonds  in  question  ?  I  agree  with  my  noble  and  learned 
friend  on  the  woolsack  in  thinking  that  this  case  might  be  dis- 
posed of  upon  that  ground  alone. 

But  my  Lords,  we  are  brought  to  the  same  conclusion  if  we 
refer  to  the  decision  in  the  case  of  Ocrgier  y.  MievUIe  (1),  and 
<x)nsider  how  that  case  has  been  acted  upon  for  the  last  fifty  years 
according  to  the  statement  contained  in  the  Special  Case  itself. 
In  the  very  able  argument  of  Mr.  Benjamin,  who  always  addresses 
ns  Tery  efficiently,  it  was  pointed  out  that  there  was  a  distinction 
between  that  case  and  the  present,  but  the  only  difference  is  this: 
in  that  case  the  Court  had  to  deal  with  the  bonds  themselves  on 
which  the  Prussian  Government  was  bound  to  make  the  payment ; 
in  this  case  we  have  to  deal  with  an  instrument  which  entitles  its 
holder  to  receive  those  bonds,  all  the  payments  on  the  scrip  having 
been  made  at  the  time  when  it  was  handed  over.  Can  there  be 
itny  rational  distinction  drawn  between  those  two  documents  ?  or, 
418  Mr.  Baron  BramweU  put  the  question,  if  a  broker  was  able  to  go 
into  the  market  with  a  portion  of  this  scrip  in  one  hand  and  a 
bond  in  the  other,  and  sold  them  both,  could  you  hold  that  there 
was  a  substantial  or  rational  distinction  to  be  drawn  between  the 
right  of  a  person  who  so  acquired,  according  to  the  practice  of  the 
Sioek  Exchange^  the  one  document,  and  the  right  of  a  person  who 
in  the  same  way  acquired  the  other  ? 

iX)  3  B.  &  0.  45. 
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H.  L.  (£.)       I  do  not  think  we  need  go  into  the  nice  digtinction  which 

1876        Mr.  Benjamin  so  ingenionsly  laid  before  ns  by  tracing  the  giadnal 

GooDwiK    extension  of  the  doctrine  of  the  negotiability  [of  instmmenta    I 

RoBABm    ^^^^  ^^  wonld  be  lEmffident  to  rest  upon  the  decision  in  the  case 

of  QcTgier  v.  MieviUe  (1),  and  to  say  that  there  is  no  substantial 

distinctfon  in  fact  [between  the  instrument  in  that  case  and  this 
instrument,  which  was  immediately  exchangeable  for  money  and 
intended  to  be  so;  and  &rther,  that  no  sufficient  authority  is 
given  by  the  doctrine  of  principal  and  agent  which  would  authorize 
your  Lordships  to  say  that  a  man  who  gives  his  agent  full  power, 
according  to  the  custom  of  the  market  in  which  he  employs  him, 
of  disposing  of  an  instrument  of  that  kind,  by  giving  him  an 
instrument  which,  according  to  the  custom  of  that  market^  is 
passed  from  bearer  to  bearer,  can  be  heard  at  the  same  time  io 
say,  there  are  secret  instructions  known  to  me  and  my  agent 
only  which  limit  his  right  to  that  right  which  alone  I  say  I  have 
conferred  upon  him  as  my  agent.  The  Appellant  having  entrusted 
this  document  to  the  agent,  and  the  agent  having  parted  with  it 
according  t6  the  custom  of  the  market,  and  there  being  a  hand  fide 
title  on  the  part  of  the  acquirer,  it  appears  to  me  that  that  title  is 
perfectly  good  against  the  Appellant. 

Lord  Selbobne  : — 

My  Lords,  the  scrip  in  this  case  is  not  one  of  those  contracts 
in  writing  which  have  their  nature,  incidents,  and  effects,  de- 
fined and  regulated  by  British  law,  so  that  a  Judge  in  a  British 
Court  is  bound,  without  evidence,  to  know  whether  (and  how,  if 
at  all)  they  are  legally  transferable,  and  to  reject  any  evidence  of 
a  customary  mode  of  transfer  at  variance  with  the  law.  It  is  not 
like  the  Iron  note,  which  was  the  subject  of  Lord  CranworOis 
remarks  in  Dixon  v.  BoviU  (2),  nor  like  the  bonds  in  the  case  of 
Crouch  V.  Credit  Fonder  Company  (3).  The  Court  of  Queens 
Bench  in  deciding  that  case  relied  upon  the  distinction  between 
"  English  instruments  made  by  an  English  company  in  England^ 
and  "  a  public  debt  created  by  a  foreign  or  colonial  govemment,. 
the  title  to  portions  of  which  is  by  them  made  to  depend  on  the 

(1)  3  B.  &  C.  45.  (2)  3  Macq.  Sc.  Ap.  15. 

(3)  Law  Rep.  8  Q.  B.  384. 
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poflsession  of  bonds  expressed  to  be  transferable  to  the.  bearer  or    H.  L.  (E.) 
holder,  on  which  there  cannot  properly  be  said  to  be  any  right  of       1876 
action  at  all,  thongh  the  holder  has  a  claim  on  a  foreign  Govern-     goodwik 
ment"    The  Bnssian  and  Austrian  scrip  now  before  yonr  Lord-     jj^^,^ 

ships  belongs,  in  my  judgment,  to  the  latter  and  not  to  the       

former  category ;  and  I  know  no  rule  or  principle  of  English  law 
which  should  prevent  such  instruments  of  title  to  shares  in  foreign 
loans  from  being  transferable  in  this  country,  according  to  any 
custom  or  usage  of  trade  which  may  be  shewn  to  prevail,  if  con- 
sistent with  what  appears  upon  the  face  of  the  instruments. 
Considering  it  to  be  clear  that  the  engagement  (whatever  may  be 
its  effect)  which  appears  on  the  face  of  this  scrip  is  that  of  the 
foreign  Government,  and  not  of  Messrs.  BothachOdf  I  desire  to  ex- 
press my  entire  agreement  with  what  was  said  by  the  late  Master 
of  the  Kolls  (Lord  Bomilly)  in  Smith  v.  Wepuelin  (1) :  **  It  is,  in 
my  opinion,  a  complete  misapprehension  to  suppose  that,  because 
a  foreign  Government  negotiates  a  loan  in  a  foreign  country,  it 
thereby  introduces  into  that  transaction  all  the  peculiarities  of  the 
law  of  the  country  in  which  the  negotiation  is  made.  The  place 
where  the  loan  is  negotiated  does  not,  in  my  opinion,  in  the  least 
degree  affect  the  question  of  law.  The  contract  is  the  same,  and 
the  obligations  are  the  same,  whoever  may  be  the  bondholders. 
Suppose  a  French  or  Belgian  company,  residing  in  Paris  or  in 
Brmseia,  should  instruct  an  agent  in  London  to  subscribe  for  some 
of  these  bonds,  is  the  contract  between  the  Peruvian  Government 
and  a  French  company,  or  between  the  Peruvian  Government  and 
a  Belgian  company  to  be  regulated  by  the  English  law,  because 
the  contract  is  made  by  their  agents  in  London,  or  are  the  con- 
tracts to  vary  according  to  the  domicil  of  the  subscriber  to  the 
loan?  If  the  French  Government  should  n^otiate  a  loan  on 
certain  specified  terms,  whether  negotiated  in  SrtissdSyin  London, 
or  in  Paris,  the  same  law  must  regulate  the  whole,  and  that  law 
is  the  law  of  France,  as  much  as  if  it  had  been  expressly  notified 
in  the  articles  that  the  French  law  would  be  that  by  which  the 
contract  must  be  construed  and  governed.  So,  if  the  English 
Goyemment  were  to  negotiate  a  loan  in  Paris  or  in  New  York,  the 
English  law  must  be  applied  to  construe  and  regulate  the  contract." 
(1)  Law  Rep.  8  Eq.  212,  213. 
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H.  L.  (E.)  The  Special  Case  on  which  your  Lordships  have  to  decide  is 
1876  silent  as  to  the  laws  of  Bussia  and  of  Austria  with  respect  to  the 
Goodwin  character  and  negotiability  of  these  instruments.  They  must  be 
construed  (as  was  laid  down  by  Lord  Lt/ndhurst  in  The  King  of 
Spain  y«  Machado  (1))  according  to  the  obvious  import  of  their 
terms ;  and  the  Special  Case  here  states  (paragraph  9)  that  they 
have  been  largely  dealt  in  according  to  a  usage  which  for  more 
than  fifty  years  has  generally  prevailed  among  bankers,  money 
dealers,  and  the  members  of  the  English  and  foreign  exchanges, 
with  respect  to  the  scrip  of  loans  of  foreign  Grovemments  entitling 
the  bearer  thereof  to  bonds  for  the  same  amount^  when  issued  by 
the  Government  This  usage  (which  is  expressly  said  to  have 
extended  to  the  scrip  now  in  question,  and  to  have  been  always 
recognised  by  the  foreign  Governments  delivering  the  bonds,  when 
issued  to  the  bearer  of  the  scrip)  has  been  to  deal  with  such  scrip 
for  the  purposes  of  purchase,  sale,  and  loans  of  money  on  security, 
as  a  negotiable  instrument  transferable  by  delivering  only. 
According  to  the  opinion  of  Lord  Chief  Justice  Tindal  in  Lang 
T.  Smyth  (2)  the  proof  of  such  a  usage  is  sufficient  to  justify  the 
inference  that  such  instruments  are  negotiable  in  the  states  by 
which  they  were  issued,  so  as  ta  render  evidence  of  the  laws  of 
those  states  unnecessary.  Lord  Chief  Justice  Tindal  added  (3) 
in  the  same  case,  that  "  the  question  "  (when  the  effect  not  of  the 
instrument  transferred  but  of  the  transfer  of  that  instrument 
in  England  is  the  thing  in  controversy)  ^'is  not  so  much  what  is 
the  usage  in  the  country  whence  the  instrument  comes,  as  in  the 
country  where  it  was  passed." 

The  usage  so  stated  in  the  Special  Case  appears  to  me  to  be 
the  legitimate,  natural,  and  intended  consequence  (unless  there 
should  be  any  law  to  prohibit  it)  of  that  representation  and  en* 
gagement  which  appears  on  the  face  of  the  scrip  itself  when 
construed  according  to  the  obvious  import  of  its  terms.  It  is,  in 
its  proper  nature,  a  receipt  or  voucher  for  the  several  instalments, 
the  payment  of  which  in  full  was  to  entitle  the  bearer  to  a  bond 
for  the  amount  therein  mentioned,  between  the  person  to  whom 
it  was  first  issued,  on  the  payment  of  the  first  instalment,  and  the 
Bussian  or  Austrian  Government ;  there  was  no  other  contract  than 
this,  that  in  exchange  for  his  money,  he  should  receive  this  doca- 
(1)  4  Ruas.  225.  (2)  7  Bing.  284.  (8)  7  Bing.  at  p.  293. 
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ment  as  an  instrament  intended  to  give  title,  not  to  himself  as  an  u.  L.  (E.) 
original  creditor  of  that  Govemmenty  nor  to  any  other  person  as  1876 
deriving  title  under  hiVn.  by  assignment,  but  directly  and  imme-  good^?in 
diately  to  any  one  who  might  happen  to  be  the  bearer  when  the  robabts. 
time  for  the  delivery  of  the  bond  should  arrive.  The  value  and  — 
marketable  quality  of  the  scrip  depended  on  its  having  tnis  par- 
ticular nature  and  character,  and  to  have  this  nature  and  character 
it  was  necessary  that  it  should  be  capable  of  passing  from  hand  to 
hand  as  a  negotiable  instrument.  That  such  was  the  intention  of 
the  Government  which  issued  it  cannot  admit  of  doubt ;  and  the 
Plaintiff  (whose  own  title  was  so  acquired),  and  every  other  holder, 
mast  be  taken  to  have  acceded  and  to  have  become  a  party  to  the 
representation  made  upon  the  face  of  the  document,  by  virtue  of 
which  it  did  in  fact  obtain  general  currency  in  the  English  mar- 
kets, and  also  in  the  markets  of  Europe.  I  should  myself  have 
found  no  difficulty  in  coming  to  a  conclusion  favourable  to  the 
Bespondents  on  these  grounds.  But  when  the  fact  is  added,  that, 
before  the  delivery  of  this  scrip  to  the  Bespondents  all  the 
instalments  necessary  to  give  a  complete  and  absolute  right 
to  the  £100  stock  mentioned  on  the  face  of  it  had  been  ac- 
tually paid,  the  case  becomes  more  clear.  After  those  payments 
had  been  made,  and  receipts  for  them  signed,  the  scrip  was  as 
much  a  symbol  of  money  due,  and  as  capable  of  passing  current 
upon  the  principle  explained  in  the  authorities  with  respect  to 
bank  notes  and  Exchequer  bills,  as  the  bonds  themselves  would 
have  been,  if  they  had  been  actually  delivered  in  exchange  for  it 
It  represented  (though  in  a  different  form)  precisely  the  same  kind 
and  amount  of  indebtedness  of  the  foreign  Governments  which  the 
bond  would  have  done;  and  I  agree  with  Baron  BramweU  in 
tliinking  that  under  these  circumstances  there  is  no  substantial 
difference  between  the  present  case  and  Qcrgier  v.  MievtUe  (1). 

Judgment  of  the  Cotirt  of  Exchequer  Chamber 
affii^ied,  and  appeal  dismissed  with  costs. 

Lords  Joumalsy  Ist  June,  1876. 

Solicitor  for  Plaintiff  in  Error :  J.  Brend  Batten. 

Solicitors  for  Defendants  in  Error :  Trinders  &  Curtis  Hayward. 

(1)  8  B.  &  C.  45. 
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June  15, 20.  THE  DIRECTORS,  &c.,  OP  THE  COMMER-  f  Defendants 
.    CIAL  UNION  ASSURANCE  COMPANY  .  (    in  Ebbor. 

Ship — Fire  Policy — Usage, 

A  time  policy  against  fire  was  effected  on  a  steam^sbip.  The  policy 
described  it  as  then  "  lying  in  the  Victoria  Docks^'  but  gave  it "  liberty  to  go 
into'  dry  dock,  and  light  the  boiler  fires  once  or  twice  daring  the  curreBcy  of 
this  policy."  The  only  dry  dock  into  which  the  ship  could  go  was  Lungley'i 
Doeh^  at  some  distance  up  the  river.  To  go  there  it  was  necessary  to  remore 
the  paddle-wheels ;  they  were  removed  in  the  Victoria  Docks,  and  the  ship 
was  then  towed  up  to  Lungley's  Dock.  The  necessary  repairs  there  haTing 
been  completed,  the  ship  was  brought  out  and  moored  in  the  river,  preparatory 
to  replacing  the  paddle-wheels.  TTiis  operation  could  have  been  perfectly 
performed  in  the  Victoria  Docks,  but  it  was  found  that  in  such  case  it  vas 
customary,  as  the  more  economical  course,  to  replace  the  paddle-wheels  while 
the  ship  lay  in  the  river.  Before  the  wheels  had  been  replaced  the  ship  was 
burnt : — 

Hddf  that  the  policy  covered  the  ship  while  in  the  Victoria  DockSy  and 
while  passing  from  them  to  the  dry  dock,  and  while  directly  xetuming  from 
the  dry  dock  to  the  Victoria  Docks ;  but  did  not  cover  the  vessel  while 
moored  in  the  river  for  a  collateral  purpose. 

Per  Lord  Chelmsford  : — An  insurance  against  fire  necessarily  has  regard 
to  the  locality  of  the  Subject  insured. 

Per  Lord  O'Haoan  : — ^To  construe  the  policy  as  allowing  the  vessel  to 
remain  in  the  river  while  the  paddle-wheels  were  replaced,  would  be  to  add 
a  new  condition  to  the  policy,  which  could  not  be  done. 

XHE  Plaintiff  had  effected  a  policy  of  insurance  against  fire  upon 
the  steamship  Indian  Empire,  for  three  months,  from  the  14th  of 
May,  1862,  to  the  14th  of  August,  1862.  The  policy  thus 
described  the  subject  of  the  insurance :  **  £10,000  on  the  hull  of 
the  steamship  Indian  Empire,  with  tackle,  furniture,  and  stores  on 
board,  lying  in  the  Victoria  Bocks,  London,  with  liberty  to  go 
into  dry  dock  and  light  the  boiler  fires  once  or  twice  daring  the 
currency  of  the  policy." 

The  declaration  on  the  policy  alleged  a  total  loss  during  the 
currency  of  the  policy. 
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The  Defendants  pleaded  that  the  ship  was  not  in  the  Victoria    H.  L.  (E.) 
Docks,  nor  in  any  dry  dock,  within  the  meaning  of  the  policy,  nor        1876 
on  the  way  to  or  from  such  dry  dock,  nor  in  the  course  of  lighting     p^I^x 
the  boiler  fires,  nor  did  the  loss  occur  by  the  lighting  of  such  n  ^^'    ^ 
fires,  and  that  the  loss  did  not  happen  while  the  ship  was  covered      Union 
by  the  policy.    Issue  thereon.  Company. 

The  cause  was  tried  at  the  London  sittings  after  Trinity  Term, 
1863,  before  Lord  Chief  Justice  Erie,  when  it  appeared  that  it 
had  been  found  that  the  vessel  was  too  large  to  go  into  a  dry  dock 
adjoining  the  Yidoria  Bocks,  and  that  the  only  dock  in  which  it 
could  go  was  LwngUy's  Dry  Dock,  two  miles  higher  up  the  river, 
and  that  to  go  there  it  was  necessary  first  of  all  to  remove  the 
lower  haK  of  the  paddle-wheels.  This  operation  was  performed  in 
the  Victoria  Docks,  and  the  vessel  was  then  towed  by  a  tug  up  to 
Lmghtfs  Dock.  When  the  repairs  required  to  be  made  there 
Mrere  finished,  the  vessel  was  towed  down  the  river,  but  not  into 
the  Victoria  Doclcs,  but  was  moored  in  the  river  600  or  700  yards 
from  the  Victoria  Docks,  and  out  of  the  course  from  Lunglet/'s 
Dock  to  the  Victoria  Docks,  and  while  so  moored  in  the  river  the 
paddle-wheels  were  brought  down  on  a  barge  in  ordeV  to  be  re- 
fitted. The  work  was  proceeded  with  as  quickly  as  possible,  and 
the  vessel  was  intended  to  be  brought,  with  all  dispatch^  into  the 
Victoria  Docks  to  have  the  final  repairs  completed.  Before  the 
14th  of  August,  1862,  and  before  the  paddle-wheels  were  re-fitted, 
and  while  the  vessel  was  still  lying  in  the  river,  it  was  accident- 
ally burned.  Evidence  was  given  to  shew  that  it  was  the  custom 
of  all  shipbuilders  and  owners  in  similar  cases  to  replace  the  paddle- 
wheels  outside  the  docks,  and  that  many  of  the  insurance  offices 
80  far  recognised  this  custom  that,  though  there  were  elaborate 
and  excellent  preparations  for  protection  against  fire  in  the  Victoria 
Docks,  they  made  no  difierence  in  the  premiums  on  account  of 
the  vessel  being  in  the  river  instead  of  being  in  the  docks.  It 
also  appeared  that  the  replacing  of  the  paddle-wheels  would  be 
effected  at  a  less  expense  in  the  river  than  in  the  docks. 

The  jury  returned  a  verdict  for  the  Plaintiflf,  which  on  motion 
in  the  Court  of  Common  Pleas  was  set  aside,  and  a  nonsuit  ordered 
to  be  entered  (1).     On  appeal  to  the  Exchequer  Chamber  this 
(1)  15  C.  B.  (N.S.)  304 ;  33  L.  J.  (C.P.)  85. 
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H.  L.  (E)    judgment  was  affirmed  (l)i    The  case  was  then  brought  up  to 
1876       this  House. 


Pbabsok 

«.  Mr.  Watkin  Williams,  Q.C.,  and  Mr.  Lanyon,  for  the  Plaintiff 

Union  lU  ilirror:— 
OoMFANT.  All  that  had  been  done  by  the  Plaintiff  was  warranted  by  the 
circumstances  of  the  case,  and  till  the  14th  of  August  the  ship 
was  covered  by  the  policy.  It  was  not  intended  that  the  ship 
should  be  all  the  time  in  the  Victoria  Docks.  On  the  contrary,  it 
was  expressly  stipulated  that  the  ship  was  to  be  at  liberty  to  go 
into  a  dry  dock,  and,  of  course,  that  stipulation  included  its  retom 
to  the  Victoria  Docks.  No  unnecessary  delay  had  occurred ;  every- 
thing customary  had  been  done,  and  done  with  proper  dispatch; 
and  the  ship  was  to  be  considered  as  on  its  way  back  to  the  Victoria 
Docks,  when  it  accidentally  took  fire  and  was  burned.  Being  on  its 
way  thither,  it  was,  while  so,  protected  by  the  policy.  This  was 
the  very  loss  against  which  the  policy  had  been  intended  to  give 
protection.  The  custom  of  shipbuilders  in  such  cases  was  clearly 
proved  at  the  trial,  and  Noble  v.  Kennoway  (2)  established  that 
underwriters  were  bound  to  know  the  peculiar  circumstances  of 
the  trade  to  which  their  policies  related.  In  Pdly  t.  Boyd 
Exchange  Assurance  Company  (3),  which  was,  like  the  present,  a 
case  on  a  policy  of  insurance  against  fire,  it  was  declared  that  if 
what  was  done  was  ''  in  the  usual  course,  or  ex  jnsla  causa,**  the 
master  was  not  in  fault  (4),  especially  as  the  usage  was  known  and 
foreseen  (5).  These  cases  supplied  the  true  principle  by  which  the 
present  ought  to  be  decided.  There  was  here  no  ground  for  alleg- 
ing a  deviation,  though,  if  that  should  be  contended,  the  answer  was 
that  even  a  deviation  might  not  be  without  justification,  but  must 
be  looked  at  with  reference  to  the  usage  in  the  trade.  Bond  v. 
Oonsales  (6) ;  and  Vallance  v.  Dewar  (7),  is  to  the  same  effect;  so 
that  even  if  there  had  been  any  deviation,  the  usage  of  the  trade 
justified  it.  And  the  same  doctrine  was  applied  in  Maxon  v. 
Atkins  (8),  where  the  policy  itself  was  "  at  and  from  the  ship  s 

(1)  Law  Rep.  8  C.  P.  548.  (5)  1  Burr.  350. 

(2)  Doug.  510.  (6)  2  Salk.  445. 

(3)  1  Burr.  341.  (7)  1  Camp.  503. 

(4)  Ibid.  348.  (8)  3  Camp.  200. 
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loading  port  or  ports  in  Amelia  Island,'*  and  the  ship  did  not  load    H.  L.  (E.) 
there ;  but»  according  to  the  custom  in  that  particular  trade,  took       1S76 
in  its  cargo  at  Tigre  Island,  which  lay  a  little  farther  up  the  river ;     Peabson 
yet  the  policy  was  held  to  attach,  because  such  was  the  custom  of  comm^jial 
that  trade.    In  Bouillon  v.  Lupton  (1)  the  usage  of  the  trade  was      Union 
again  recognised,  and  though  the  exact  terms  of  the  policy  were     Coupant. 
not  fulfilled,  it  was  held  to  protect  the  ship,  because  what  was 
usual  and  prudent  had  been  done.    And  the  same  principle  was 
applied  in  Lindsay  y.  Janson  (2) ;  and  in  Newman  v.  Cazalet  (3),  the 
Talue  of  usage  in  matters  of  trade  is  spoken  of  as  '^  sacred."    The 
Courts  in  America  acted  on  the  same  principle :  Phillips  on  Insu- 
rance (4).    Here  there  could  be  doubt  that  it  was  the  intention 
of  all  parties  to  protect  the  ship  during  its  return  from  the  dry 
dock  to  the  Victoria  Docks,  and  it  was  in  the  course  of  its  return 
thither  that  the  loss  happened. 

Mr.  Cohen,  Q.C.,  and  Mr.  C.  J.  Mathew  (Mr.  Benjamin,  Q.C.,  was 
with  them),  for  the  Defendants  in  Error : — 

No  analogy  can  be  drawn  from  a  voyage  policy  to  apply  to  this 
case.  Most  of  the  cases  cited  being  those  of  voyage  policies  are 
therefore  inapplicable*  Where  it  is  impossible  to  follow  the  words 
of  the  policy,  usage  may  be  resorted  to  for  the  purpose  of  explain- 
ing and  applying  them;  but  that  cannot  be  done  where,  as  in 
this  case,  they  were  wilfully  disregarded.  Here  were  particular 
and  express  stipulations — the  limits  both  of  time  and  place  were 
exactly  fixed ;  the  Plaintiff  disregarded  them  all,  and,  for  the  pur- 
pose of  saving  expense,  kept  the  vessel  in  the  river,  beyond  the 
time  necessary  for  it  to  make  its  return  voyage  from  the  dry  dock 
to  the  Vidoria  Docks.  No  mere  usage  of  vessels  getting  their 
paddle-wheels  refitted  in  the  river,  where  there  are  no  such  pre- 
cautions against  fire  as  there  are  in  the  Victoria  Docks,  can  apply 
here  against  the  plain  terms  of  the  policy. 

Mr.  W.  Williams,  in  reply. 

(1)  15  C.  B.  (N.S.)  113 ;    33  L.  J.         (8)  Park  on  Ina.  424,  n.  (a). 
(N.S.)  (C.P.)  37.  (4)  Vol.  i.,  p.  489,  and  the  cases 

(2)  4  H.  &  N.  699.  there  cited. 
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H.  L.  (E.)    The  Lord  Chancellor  (Lord  Cairns) : — 
1876  My  Lords,  the  insurance  in  this  case  was  an  insurance  against 

PsABsoN     fire,  effected  with  the  Eespondents  by  the  Appellant,  on  a  large 
003IHEBCIAL  paddlo-steamer  called  the  Indian  Empire,  which  so  long  ago  as 

Amcbancb  *^®  y®*^  ^^^^  ^^®  Plaintiff  was  proceeding  to  have  repaired  in  the 

Company,    port  of  London. 

The  policy  is  a  time  policy  for  three  months  from  the  14th 
of  May,  1862,  till  the  14th  of  August,  1862.  The  insurance,  how- 
ever,  does  not  protect  the  ship  wherever  it  might  be,  or  wherever 
it  might  be  in  the  port  of  London.  The  ship  is  confined  and 
localised  for  the  purpose  of  the  risk  by  these  words :  "  lying  in  the 
Victoria  Doclcs,  London,  with  liberty  to  go  into  dry  dock,  and  light 
the  boiler  fires  once  or  twice  during  the  currency  of  this  policy." 
The  ship  is  therefore  covered  by  the  policy  during  the  three 
months  so  long  as  it  is  lying  in  the  Victoria  Docks,  and  so  long  as 
it  is  in  a  dry  dock,  or  at  all  events  in  a  dry  dock  in  the  port  of 
London.  Nothing  is  expressly  said  as  to  the  insurance  attacfaiDg 
while  the  ship  goes  from  the  Victoria  Docks  into  dry  dock ;  but 
the  Courts  below  have  held,  and,  as  it  appears  to  me,  rightly  held, 
that  the  liberty  to  go  into  dry  dock  necessarily  carries  with  it  the 
protection  of  the  insurance  while  the  ship  should  be  in  transit  from 
the  Victoria  Docks  to  the  dry  dock,  and  back  again. 

I  think,  fjEirther,  there  can  be  no  doubt  that  on  the  transit  to 
and  from  the  dry  dock  the  ship  would  be  at  liberty  to  do  anything 
and  everything  usual  under  the  circumstances  for  the  accomplish- 
ment of  the  end  in  view,  namely,  the  transit  to  and  from  the  dry 
dock.  Any  delay  usual  under  the  circumstances,  any  deviation 
usually  or  conveniently  made  from  the  straight  line,  provided  the 
delay  and  deviation  are  connected  with,  and  tend  to,  the  attain- 
ment of  the  end  in  view,  would,  in  my  opinion,  be  justifiable  under 
the  words  of  the  policy  which  I  have  read.  A  delay  or  deviation 
of  this  kind  would  fairly  come  within  the  words  of  Lord  Mansfidd 
in  the  cafie  of  PeUy  v.  The  Boyal  Exchange  Assurance  (1)  cited  at  yoor 
Lordships'  bar,  in  which  Lord  Mansfield  ^said :  **  It  is  absurd  to 
suppose  that  when  the  end  is  assured  the  usual  means  of  attaining 
it  are  meant  to  be  excluded."  If,  on  the  other  hand,  a  delay  in  the 

(1)  1  Burr,  341. 
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transit  to  or  from  the  dry  dock  were  to  occur,  not  as  part  of  the    H.  L.  (E.) 
usual  and  ordinary  means  or  mode  of  effecting  the  transit,  but  for        1876 
some  collateral  object  or  purpose,  then,  in  my  opinion,  however     p^Ii^K 
usual  and  convenient  a  delay  for  the  purpose  of  attaining  that  qojo^boial 
collateral  object  might  be,  the  ship  would  not,  during  the  delay.      Union 
be  covered  by  the  policy.  Compamt. 

It  is  unnecessary  to  speculate  whether  the  risk  would  or  would  ' 
not  be  greater  while  the  ship  was  in  the  river  than  when  it  was  in 
the  dock.  There  is,  as  it  seems  to  me,  evidence  that  the  risk 
would  be  greater  in  the  former  case  than  in  the  latter,  but  it  is 
sofScient  to  say  that  the  Bespondents  have  defined  the  risk  which 
they  were  willing  to  undertake,  and  that  risk  cannot  be  enlarged 
beyond  the  ordinary  meaning  of  the  words  upon  any  theory  that 
the  difference  of  risk  is  immaterial. 

Applying  these  observations  to  the  facts  of  the  present  case, 
your  Lordships  find  that  the  dock  called  lAmgleifs  Dry  Dock  was 
the  only  dry  dock  in  the  Thames  which  could  take  in  the  Indian 
Empire,  and  that  even  into  this  dock  the  ship  could  not  be  re- 
cei?ed  without  taking  off  the  lower  half  of  the  paddle-wheels. 
Accordingly  the  lower  halves  of  the  paddle-wheels  were  taken  off 
in  the  Victoria  Docks,  and,  having  thus  been  made  ready  for  the 
dry  dock,  it  was  towed  two  miles  up  the  Thames  from  the  Victoria 
Dock  to  Lunffletf*s  Dry  Docks,  and  the  repairs  were  proceeded  with, 
and,  so  far  as  they  were  to  be  done  in  the  dry  dock,  were  completed 
there. 

The  ship  was  then  taken  out  of  the  dry  dock,  and  it  being 
intended  to  take  the  ship  back  to  the  Victoria  Docks,  there  was 
nothing  to  prevent  it  being  taken  back  there  at  once,  and  the 
halves  of  the  paddle-wheels  might  have  been  replaced,  just  as  they 
had  been  removed,  in  that  dock.  In  place,  however,  of  being 
towed  back  to  the  Victoria  Docks,  it  was  towed  still  farther  up  the 
river  and  moored  there ;  the  paddle-wheels  were  brought  from  the 
Victoria  Docks  in  a  barge,  and  the  work  of  replacing  them  was 
proceeded  with  in  the  river.  While  this  was  being  done,  the 
repairs  to  the  masts,  rigging,  and  capstans  of  the  ship,  and  other 
carpenters*  and  joiners'  work,  were  continued  at  the  same  time, 
and  at  the  end  of  ten  days,  before  the  paddles  were  completely 
replaced,  the  ship  was  burnt 
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H.  L.  (E.)        It  is  found  by  the  Case  that  it  is  usual,  after  a  ship  whose  paddles 

1876        have  been  removed  is  taken  out  of  dry  dock,  to  moor  it  in  the 

PaIbsok     ^^^^  ^of  tb®  purpose  of  replacing  the  paddles.    And  it  is  also 

CoMimBciAL  ^^^^^  ^^^*  though  the  paddles  could  have  been  replaced  equally 

Union       well  in  the  Victoria  Bocks^  it  would  have  cost  four  times  as  much 

CouPANY.    as  if  done  in  the  river. 

My  Lords,  I  am  clearly  of  opinion  that  the  delay  which  was  thos 
occasioned  was  a  delay  for  a  purpose  altogether  collateral.  When 
the  ship  left  the  dry  dock  the  course,  if  it  was  wished  to  maintain 
the  insurance,  was  to  bring  the  ship  back  to  the  Victoria  Docks; 
and  I  assume  that  anything  done  in  the  usual  course  towards  the 
attainment  of  this  end  would  be  within  the  insurance.  But  that 
which  was  done  did  not,  in  any  way,  contribute  to  that  end  It 
may  have  been  usual,  and  because  it  was  economical  it  may 
have  been  convenient,  but  it  did  not  in  any  way  facilitate  or 
conduce  to  the  transit  of  the  ship  to  the  docks  from  which  it  had 
come. 

My  Lords,  it  was  the  unanimous  opinion  of  the  Court  of  Com- 
mon Pleas  and  of  the  Exchequer  Chamber  that  the  Bespondeots, 
in  the  events  which  have  happened,  were  not  liable  under  this 
policy  for  the  loss  which  occurred.  I  think  there  is  no  groond 
whatever  for  differing  from  their  judgment,  and  I  propose  to  year 
Lordships  that  this  appeal  should  be  dismissed  with  costs. 

Lord  Chelmsford : — 

My  Lords,  from  the  moment  this  case  was  fully  opened,  it  seemed 
to  me  impossible  to  doubt  the  propriety  of  the  judgment  in  which 
no  fewer  than  ten  Judges  agreed.  I  can  see  no  ground  for  the 
statement  which  was  made  to  us  on  the  part  of  the  Appellant, 
that  the  true  point  of  the  case  was  never  submitted  to  the  Court 
Everything  which  was  urged  in  argument  before  us  appears  to  me 
to  have  been  brought  under  the  consideration  both  of  the  Court  of 
Common  Pleas  and  of  the  Exchequer  Chamber. 

The  question  turns  entirely  on  the  construction  of  the  policy, 
which  is  a  localised  time  policy  against  fire,  upon  the  steamship 
"  Indian  Empire^  lyiiig  in  the  Victoria  Doeks,  London,  with  liberty 
to  go  into  any  dry  dock."  The  place  to  which  the  insurance  prin- 
cipally applies  is  the  Victoria  DocX;a,  this  place  the  vessel  is  to  be 
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at  liberty  to  leaye  only  for  the  purpose  of  going  into  a  dry  dock    H.  L.  (E.) 

for  repairs.     That  object  being  satisfied,  the  policy  seems  to        1876 

require  that  it  should  return  without  delay  to  its  original  situa-     Pxl^v 

tion,  and  be  again  **  lying  in  the  Victoria  DocJbb.**    Of  course  the  oommbboial 

policy  implicitly  covers  the  permitted  transit  to  and  from  one      Uhioh 

dock  to  the  other.    But  if  the  parties  contemplated  (as  it  is  clear    CoupAsy. 

they  did)  that  during  the  currency  of  the  policy  the  vessel  would 

be  usually  lying  in  the  Victoria  Docks,  when  the  intended  repairs 

in  the  dry  dock  were  completed,  it  was  the  duty  of  the  assured  to 

return  without  delay  to  the  Victoria  Docks.    Instead  of  doing  so, 

the  ship  was  towed  to  a  port  of  the  river  about  600  or  700  yards 

from  the  Victoria  Docks,  and  there  moored  for  ten  days,  during 

which  time  it  was,  while  so  moored,  totally  destroyed  by  fire.   The 

loss,  therefore,  did  not  occur  in  the  actual  passing  from  the  dry 

dock  to  the  Victoria  Docks. 

But  it  is  said  for  the  Appellant  that  according  to  the  usual 
course  of  proceeding  in  the  repair  of  steam-vessels  of  the  size  of 
the  one  in  question,  the  mooring  in  the  Thames  for  the  purpose  of 
replacing  the  half  of  her  paddle-wheels  must  be  regarded  either 
as  a  necessary  incident  to  the  transit  from  the  dry  dock,  or  must 
be  taken  to  have  been  intended  to  be  included  in  the  policy. 

But  it  seems  to  me  that  the  precise  terms  of  the  policy  afford 
no  ground  for  such  an  argument.  An  insurance  against  fire 
necessarily  has  regard  to  the  locality  of  the  subject-matter  of  the 
policy,  the  risk  being  probably  different  according  to  the  place 
where  the  subject  of  the  insurance  happens  to  be.  In  the  present 
case  it  appears  that  there  was  greater  risk  where  the  loss  hap- 
pened than  there  would  have  been  in  the  Victoria  Docks,  to  which 
place  the  policy  principally  applied. 

The  parties  cannot  be  said  to  have  contracted  with  reference  to 
the  usual  practice  of  large  paddle  steamers  going  into  dry  dock  to 
remove  a  portion  of  their  paddle-wheels,  because  it  is  stated  in 
the  special  case  that  neither  party  knew  the  vessel  was  of  a  width 
too  great  to  admit  of  its  entering  the  dock  adjoining  the  Victoria 
PoeJfcs,  where  it  would  be  expected  it  would  go  under  the  liberty  to 
go  into  dry  dock.  And  therefore  the  argument  of  the  Appellant 
must  go  the  length  of  asserting  that  it  was  an  implied  term  of  the 
policy,  that  if  it  should  be  necessary  to  remove  a  portion  of  the 

ToL.  I.  3  2  L 
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H.  L.  (E.)    paddle-wheels  for  the  purpose  of  enabling  the  vessel  to  enter  the 
1876        dry  dock,  its  return  to  the  Victoria  Docks  might  be  delayed  during 
PEAsaov     ^^3  mooring  in  tiie  Thames  for  any  time  that  was  required  to  com- 
CoMMEBoiAL  T?^^^  ^^^  viovk  of  roplaclug  the  wheels. 

Ukion  But  I  agree  with  what  was  said  by  Mr,  Justice  Blaekburn  in  the 

CoMPABY.  Exchequer  Cbamber,  that  if  the  parties  wished  to  coyer  the  risk 
while  the  ship  was/so  moored  they  should  have  provided  for  it  by 
appropriate  words  in  the  policy.  Whether  the  underwriters  woald 
have  undertaken  this  risk  it  is  impossible  to  say ;  as  they  weie 
not  aware  that  it  would  arise  there  was  of  course  no  provisioD 
applicable  to  it 

It  would  be  a  strong  implication  to  raise  against  the  under- 
writers, that  they  necessarily  contracted  by  the  policy  to  extend 
the  locality  to  which  the  insurance  against  fire  was  expressly  con- 
fined, upon  the  ground  of  a  usual  practice  of  dealing  with  large 
steam  vessels  under  Irepair,  which  they  did  not  know  would  hare 
to  be  resorted  to  on  the  part  of  the  assured.  More  especially  is 
this  the  case,  when  it  appears  that  the  whole  work  upon  the 
paddle-wheels  might  have  been  done  in  the  Victoria  Docks.  In 
fact  the  halves  of  the  wheels  were  taken  off  in  the  Victoria  Docks, 
and  it  is  stated  in  the  special  case  that  the  work  of  replacing  them 
might  have  been  done  equally  well  in  those  docks,  but  that  it 
would  have  cost  four  times  as  much  as  if  done  in  the  river ;  a  very 
good  reason  for  the  assured  running  the  risk  of  performing  the 
work  beyond  the  limits  of  the  policy,  but  no  reason  at  all  for  im- 
posing upon  the  underwriters,  by  implication,  an  undertaking  to 
accept  a  risk  different  and  more  extensive  than  that  to  which  they 
expressly  agreed  to  be  liable.  The  policy  only  attached  while 
the  vessel  was  in  the  Victoria  Docks  or  the  dry  dock,  or  was  pass- 
ing directly  to  and  from  one  dock  to  the  other.  It  therefore  did 
not  extend  to  the  time  while  the  ship  was  moored  in  the 
Thames,  and  the  underwriters  are  not  liable  for  the  loss  which 
then  occurred. 

I  am  therefore  of  opinion  that  the  judgment  appealed  from  is 
right,  and  must  be  affirmed. 

Lord  Fbnzahce: — 
My  Lords,  the  protection  intended  to  be  given  by  this  policy  was 
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limited  expressly  not  only  to  a  period  of  three  months  but  to  a    H.  L.  (E.) 

particular  place,  the  Victoria  Docksy  in  \vhich  the  yessel  was  to  lie.        1876 

When  lost  it  was  not  '*  lying  in ''  that  place,  but  was  moored  in     pbabsok 

the  river,  and  the  only  question  is  whether  at  the  time  of  the  loss,  co,o«boial 

bein'g  moored  in  the  river  was  a  circumstance  within  the  special      Union 

Absubanoe 
liberty,  which  had  been  reserved  to  the  owner  in  the  policy,  under    Compaht. 

the  words  "  with  liberty  to  go  into  dry  dock.*'  """ 

The  Court  of  Common  Fleas  held,  as  it  seems  to  me  very  pro- 
perly, that  this  liberty  was  not  confined  to  any  particular  dry 
dock,  and  that  the  Plaintiff  might  take  the  vessel  to  any  "  conve* 
nient  *'  dry  dock  without  losing  the  protection  of  the  policy.  The 
vessel,  therefore,  was  justified  within  the  limits  of  the  '*  liberty  ^ 
in  proceeding  to  Lwngley^s  Dry  Bocky  two  miles  away  from  the 
Victoria  Docks,  in  which  it  was  to  lie,  but  it  is  contended  that 
those  limits  were  exceeded  in  the  course  taken  with  the  vessel  on 
its  returning  from  the  dry  dock. 

In  construing  the  meaning  and  extent  of  this  '^ liberty"  I 
think  great  latitude  should  be  allowed.  To  state  at  length  in 
writing  all  that  the  vessel  might  be  intended  to  be  allowed  to  do 
in  going  to  the  dry  dock,  in  lying  there  while  repaired,  and  then 
returning,  the  length  of  time  to  be  occupied,  and  all  that  was  to 
be  done  in  various  alternative  events,  would  be  the  work  of  a 
lawyer,  and  a  work  that  could  not  be  comprised  in  any  but  a  very 
lengthy  document.  The  convenience  of  mercantile  transactions 
makes  this  impossible  in  many  cases;  and  in  this  mercantile 
contract  of  insurance  especially,  it  is  always  the  custom  to  express 
the  mutual  bargain  in  short  and  conventional  terms. 

In  construing  such  terms,  it  is  always  to  be  borne  in  mind  that 
the  object  of  insurance  is  indemnity  from  the  risks  attending  some 
commercial  adventure  or  opieration  which  the  owner  of  the  sub- 
ject of  insurance  is  engaged  upon ;  and  it  is  well  understood  by 
both  parties  that  the  desire  and  object  of  the  assured  is  that  the 
policy  should  extend  to  all  such  risks,  of  the  character  insured 
against,  as  may  arise  by  the  adventure  or  operation  being  carried 
oQt  in  the  usual  and  ordinary  manner.  The  assured,  therefore,  is 
not  intended  to  be  bound  to  make  his  mode  of  carrying  out  the 
adventure  conform  to  the  words  of  the  policy,  rigidly  construed, 
^nd  confined  to  what  is  absolutely  necessary;  but  the  general 

3  2  L  2 
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H.  L.  (E.)    words  of  the  policy  are  intended  to  be  construed  so  as  to  conform 

1876        to  the  usual  and  ordinary  method  of  pursuing  the  adventure. 
j^^^Moir         ^^'  ^  ^  understand  it,  is  the  principle  pervading  the  cases  on 

^-^V^  voyage  policies  which  have  been  cited ;  the  delay  in  landing  the 
UmoH  goods  while  fishing  at  Labrador;  the  storing  of  the  ship's  fnmi- 
GoMPAHY.  tnre  on  land  at  Canton;  and  the  intermediate  voyage  on  which 
the  vessel  was  engaged  in  banking  at  Newfoundland,  are  all  in- 
stances of  a  policy  being  extended  to  cover  proceedings  which 
were  usual  and  ordinary  in  the  course  of  performing  the  voyage 
assured,  though  the  exact  words  of  the  policy  did  not  extend  to 
them,  or  were  even  adverse  to  them.  To  the  extent,  therefore,  of 
the  principle  involved  in  those  cases,  I  think  they  are  apph'calle 
to  the  present  case,  although  I  do  not  think  that  this  **  liberty  to 
go  into  dry  dock  "  can  be  said  to  have  all  the  incidents  of  a  voyage 
policy. 

It  follows  from  this  that  the  vessel  in  proceeding  to  Lunjfeyi 
Dry  Doeh,  in  being  repaired  there,  and  in  returning  to  the  Vidoria 
Docks,  would  be  protected  so  long  as  it  was  engaged  in  doing  not 
merely  what  was  necessary,  but  what  was  ordinary  and  usual  for 
those  purposes.  If,  for  instance,  it  was  usual  though  not  neces- 
sary, to  take  off  part  of  the  paddle-wheels  (as  is  admitted  to  hare 
been  the  case  here)  before  entering  the  dry  dock ;  and  farther,  if, 
in  order  to  do  that,  it  had  been  usual  for  the  vessel  to  lie  a  certain 
time  in  the  river  outside  the  dock  while  it  was  being  done,  I  should 
have  thought  that  the  vessel  would  have  been  protected  iu  doing 
so,  because  it  was  taking  the  usual  course  for  the  purpose  of  going 
into  dock  and  being  repaired.  But  when  the  repairs  were  com- 
plete (or  so  far  completed  as  they  were  intended  to  be  in  the 
dry  dock)  and  the  vessel  was  brought  out  of  that  dock  again,  all 
that  remained  to  be  done,  within  the  liberty  conceded  in  the 
policy,  was  to  return  to  the  Victoria  DoeJcs.  And  here  again,  if  it 
had  been  usual  to  wait  a  tide  in  the  river,  or  perform  the  passage 
in  any  particular  way,  thereby  encountering  a  delay  which  vas 
usual  though  not  necessary,  and  the  vessel  had  done  so,  I  should 
still  have  thought  that  it  would  have  been  protected. 

But  what  the  vessel  really  did  was  to  abandon,  for  the  time, 
returning  to  the  Victoria  Docks,  and  to  remain  for  some  days  in 
the  river  for  the  purpose  of  a  certain  repair,  namely  the  putting 
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on  of  the  half  paddle-wheels  which  had  been  taken  off,  a  purpose    H.  L.  (E.) 
Mrbich  had  no  connection  with  retaniing  to  the  Victoria  Docks,  and        1876 
was  in  no  way  even  ancillary  to  getting  there.  It  is  admitted  that     ^i!^^v[ 
it  is  usual  for  shipowners  to  have  this  species  of  work  done  in  the  /wn^L^jj^ 
river,  instead  of  a  dock,  because  it  is  cheaper ;  but  it  cannot  be      Umoir 
said  that  a  delay  for  that  purpose  was  within  the  usual  course  of    ciompaitt. 
vessels  moving  firom  one  dock  to  the  other. 

It  appears  to  me,  therefore,  that  the  delay  in  the  river  during 
which  the  vessel  was  burnt,  was  created  for  a  purpose  apart  from, 
and  independent  of,  the  liberty  to  go  into  dry  dock,  to  be  repaired 
"there^and  then  to  return,  which  had  been  conceded  to  the  assured 
in  the  policy,  and  that  the  protection  of  the  policy  was  conse- 
•qnently  lost. 

jLobd  O'Hagan  : — 

Hy  Lords,  I  am  of  the  same  opinion. 

The  question  is  one  of  construction,  and  we  must  endeavour  to 
ascertain  from  its  terms  the  intention  of  the  parties  to  the  policy 
of  insurance  upon  this  steamship  Indian  Empire.  The  facts  are 
undispnted,  and  the  words  of  the  policy,  if  they  are  literally 
taken,  import  merely  a  contract  to  insure  the  ship  for  a  period  of 
three  months  against  loss  by  fire  whilst  lying  in  the  Victoria  Docks, 
and  whilst  going  into  dry  dock,  according  to  the  liberty  speciBcally 
granted  for  that  purpose.  This  is  all  that  the  words  expressly 
convey,  but  I  quite  concur  with  the  counsel  for  the  Appellant 
that  they  imply  a  liberty  to  return  from  the  dry  dock,  and  are  an 
-undertaking  to  insure^  during  the  transit  back  again.  The  real 
matter  for  decision  is  whether  the  ship,  when  burnt,  was  returning 
to  the  Victoria  Dock  within  the  implied  meaning  of  the  policy  and 
according  to  the  true  contract  of  the  parties  ?  ^ 

Now  it  is  found,  in  the  12th  paragraph  of  the  settled  Case, 
that  the  vessel,  having  been  taken  out  of  the  dry  dock,  was 
*^  towed  up  the  river  to  the  Government  buoy  off  Deptford  about 
six  or  seven  hundred  yards  off  the  Victoria  Docks,  and  altogether 
out  of  the  course  from  Lnrngley^s  Dock  to  the  Vietoria  Docks,  and 
there  moored  for  the  purpose  of  having  the  lower  parts  of  the 
paddle-wheels  replaced"  So  that  wo  find  the  yessel  removed  to 
the  place  at  which  it  was  destroyed  by  a  course  altogether  dif- 
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.  H.  L.  (E.)   fereot  from  that  to  the  Victoria  Docks,  and  for  a  purpose  wholly 
ig7e       alien  from  that  of  returning  thither.    I  feel  it  impossible  to  hold 

PjJ^^jj     that  in  such  circumstances  it  was  covered  by  a  policy  which,  evea 

^'         assuming:  that  the^doubt  of  one  of  the  ablest  Judges  of  England 

Union      whether  the  vessel  was  insured  whilst  it  was  passmg  from  the 

Go^AN?    ^^  d^^  ^^  ^^^  Victoria  Doc%«  should  be,  as  I  think  it  should  be, 

disregarded,  only  assured  the  vessel  during  that  passage.    It  had 

made,  as  I  have  said,  a  totally  different  passage  with  a  totally 
different  object,  a  passage  hundreds  of  yards  from  that  which 
should  have  been  followed  to  get  back  to  the  Victoria  Docks,  and 
with  an  object — the  replacing  of  the  paddle-wheels — quite  distinct 
from  that  of  a  return.  I  do  not  think  that  the  policy  was  e?er 
designed  to  insure  the  ship  in  a  condition  of  facts  which  it  does 
not  profess  to  contemplate,  and  which,  according  to  the  Case,  as 
stated  in  one  clause,  the  parties  to  it  could  not  have  foreseen. 

It  is  said  that  such  contracts  should  be  construed  liberally,  and 
for  the  interests  of  commerce ;  this  view  has,  not  improperly,  been 
entertained  in  certain  cases.  But  it  can  never  justify  indifference 
to  the  real  purpose  of  a  policy,  or  warrant  the  recognition  of  an 
obligation  which  was  not  directly,  or  by  reasonable  implication, 
imposed  by  its  terms,  when  those  terms  are  fairly  interpreted 
according  to  their  natural  and  ordinary  meaning.  Here,  the  parties 
were  vigilant  to  specify  the  risks  they  undertook,  by  providing  for 
liberty  to  go  into  dry  dock  and  light  the  boiler  fires  ^^  once  or 
twice  during  the  currency  of  the  policy  ";  and  we,  in  my  opinion, 
are  not  free  to  add  another  material  condition  to  their  contract, 
and  say  that  this  carefully  limited  liberty  could  authorize  the 
taking  of  the  vessel  wholly  out  of  the  course  of  passage  to  the 
dry  dock  and  back  again,  with  the  manifest  increase  of  danger  of 
her  destruction.  The  Case,  in  clause  18  (1)  shews  the  nature  of  this 
increase  very  clearly — watchmen  at  all  hours,  policemen  and  other 
persons  trained  to  the  use  of  fire  engines,  and  carpenters  ready  to 
scuttle  ships  on  fire,  with  an  ample  supply  of  water,  diminished 
the  risks  of  fire,  in  the  Victoria  Docks ;  whilst  in  the  river  those 
appliances  were  wanting,  and  in  the  particular  case  of  the  Indian 
Empire  nearly  an  hour  elapsed  between  the  breaking  oat  of  the 

(1)  Which  set  forth  the  precantions  taken  in  the  Victoria  Docks  to  prevent  or 
to  estingnish  fires. 
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fire  and  tbe  anival  of  one  of  the  three  floating  engineB,  placed  at  H.  L.  (K) ' 

oonsiderable  distances  from  each  other,  and  alone  available  to  1876 

control  the  conflagration  which,  probably  from  that  delay,  resulted  piil^H 

in  the  total  loss  of  the  ship.    Without  discussing  the  question  as  Q^^gJ^^ggjuLL 

to  the  admissibility  of  evidence  on  the  one  side  or  the  other,  these  Uhiok 

AflfiUBANCS 

facts  are  persuasive  to  shew  that  the  effect  of  the  policy,  accord-    Oompamt. 

ing  to  the  view  of  the  Appellant,  must  have  been  to  burthen  the 

Bespondents  with  a  liability  for  risks  far  more  serious  than  those 

for  which  they  would  have  had  to  answer  on  their  own  construction 

of  it ;  and  it  is  to  my  mind  quite  plain  that  when  it  was  framed 

such  larger  risks  were  not  in  contemplation  of  either  insurer 

or  insured.    Neither  of  them  knew  that  the  width  of  the  Indian 

Empire  was  too  great  to  allow  it  to  go  into  the  graving  dock  which 

was  close  to  the  Victoria  Docks,  and  both  of  them  had  in  view 

the  prompt  passage  to  the  Thames  Ora/ving  Bock  by  pontoons  and 

hydraulic  pressure,  which,  if  they  could  have  been  applied,  would 

have  obviated  the  necessity  of  taking  off  the  lower  half  of  the 

paddle-wheels,  and  removing  the  ship  to  Inmgletfs  Dry  Dock,  and 

would  have  prevented  the  unfortunate  transfer  up  the  river  to 

the  place  at  which  it  was  burned.  They  expected  a  prompt,  quick, 

and  safe  exercise  of  the  privilege  of  going  into  dry  dock,  and  we 

may  assume  that  the  premium  was  arranged  accordingly. 

Can  we  say  that,  if  the  size  of  the  vessel,  and  the  effect  of  that, 
in  inducing  removal  first  to  a  distant  dry  dock,  and  then  to  an 
unguarded  portion  of  the  river,  far  from  the  Victoria  Docks  had 
been  known,  a  heavier  rate  would  not  more  properly  have  pro- 
tected the  insurer.  He  might  not  have  accepted  the  risk  at  all, 
or  he  might  have  accepted  it  on  terms  more  favourable  to  himself 
and  more  onerous  to  the  assured. 

And  on  this  point  we  should  remember  that  the  vessel  might 
have  been  brought  back  immediately  and  directly  to  the  Victoria 
Docks  and  refitted  there  with  an  avoidance  of  the  greater  perils  to 
which  I  have  adverted ;  but  that  the  Appellant  deviated  from  this 
proper  course,  took  the  ship  to  a  place  of  danger,  and  delayed  it 
long  upon  the  river,  not  from  any  necessity  or  difiBculty  in  doing 
otherwise,  but  simply  to  save  himself  the  fourfold  expense  which 
would  have  been  incurred  by  an  immediate  return  to  the  safer 
Victoria  Docks.    If  he  chose  to  act  in  this  way,  and  solely  for  his 
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H/L.  (E.)    own  apparent  advantage,  it  does  not  seem  unreasonable  that  the 

1876       resulting  loss  should  fall  upon  him,  rather  than  on  the  insoiera 

PX4B80S     ^'^o  i^ever  contracted  to  sugtain  it  under  such  circumstances. 

ComiBBciAL      '^^  authorities  on  the  subject  of  usage  have  been  already  suffi- 

Union      ciently  discussed.    They  do  not  appear  to  me  to  apply  to  the 

Company,    circumstances  before  us.    The  analogy  of  voyage  policies  is  not  a 

true  one,  aud  we  must  deal  with  this  case  according  to  the  con* 

tract  of  the  parties.    It  may  be  right  and  reasonable  that  a  usage 

known  to  exist,  which  afibcts  directly  the  progress  of  a  voyage  or 

the  dealing  with  a  mercantile  venture,  should  be  held  to  be  oon* 

templated  by  insurers,  and  to  regulate  more  or  less  their  liabilities, 

but  it  must  be  a  usage  not  collateral  to  and  unconnected  with 

the  voyage  which  is  the  subject  of  insurance.    Here  the  custom 

of  merchants  to  save  money,  by  refitting  a  ship  in  the  river  rather 

than  in  the  docks,  had  nothing  to  do  with  the  specific  contract  of 

the  insurer  to  cover  a  vessel  in  the  Victoria  Docks,  in  the  dry  dock, 

and  in  the  passage  from  the  one  to  the  other ;  he  not  did  cover  it  in 

a  place  diflferent  from  any  of  these,  to  which  it  had  been  taken  at 

the  assuied's  own  option,  and  for  his  own  interest. 

I  think,  therefore,  that  the  appeal  should  be  dismissed. 

Judgment  appealed  from  affirmed,  and  affed 
dismissed  with  costs. 

Lords'  Jownals,  20tli  June,  1876. 

Solicitors  for  the  Appellant :  Taiham,  Oblein,  &  Nash. 
Solicitors  for  the  Bespondents :  HoBams^  Son,  d  Coward. 
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Plaintiff     h.  l.  (B.) 
IN  Erbor;  1876 


THE  BEV.  JAMES  ARTHUR  GREEN   •  .  i 


AND 


THE  QUEEN  on  the  Prosecution  op  THOMAS  i  Dependant 
TICHMARSH  E^iLIOTT J  in  Error. 

Private  Aet-^amtMn  Law  BighU—New  Parishet'-^Churchtoardefu. 

As  a  rule,  existing  customs  or  rights  are  not  to  be  taken  away  by  mere 
general  words  in  an  Act  of  Parliament.  But  without  words  especially  abro- 
gating them,  they  may  be  abrogated  by  plain  directions  to  do  something 
which  is  wholly  inconsistent  with  them.  And  this  may  be  the  case  though 
the  Act  is  a  private  Act  of  Parliament,  and  though  the  particular  custom 
may  have  been  confirmed,  years  before,  by  a  verdict  in  a  Court  of  Law. 

A  parish  consisted  of  four  townships  or  hamlets,  D.,  W^  M^  and  B.  D, 
contained  the  parish  church,  and  gave  the  name  to  the  whole  parish.  One 
of  the  churchwardens  of  D.  was  appointed  by  the  rector,  the  other  was  elected 
by  the  parishioners.  The  two  persons  who,  in  the  township  or  hamlet  of 
M,f  performed  the  various  duties  of  churchwardens  and  overseers,  were 
elected  by  the  inhabitants  of  Jf.,  which  hamlet  raised  and  administered  its 
rates  quite  independently  of  />.,  and  the  churchwardens  of  D.  proper  never 
interfered,  and  this  custom  of  election  in  M.  by  the  inhabitants,  had  been  con- 
firmed by  a  verdict  in  a  Court  of  Law  many  years  ago.  A  private  Act  of 
Parliament  was  passed  oreatiug  D.  and  W.  into  one  parish,  M.  into  another, 
and  B,  into  a  third.  The  Act  contained  a  provision  that  when  the  three 
parishes  had  been  constituted,  the  churchwardens  of  each  should  be  chosen  as 
those  of  D,  had  been  chosen  and  appointed : — 

Hdd^  tbat  though  there  were  no  particular  words  in  the  Act  expressly 
putting  an  end  to  the  custom  of  the  inhabitants  of  the  hamlet  of  M.  electing 
the  churchwardens,  there  were  words  clearly  directing  something  else  to  be 
done  entirely  inconsistent  with  that  custom,  which,  therefore,  on  M,*8  being 
constituted  a  parish,  ceased,  and  the  rector  of  the  new  parish  of  M.  became 
entitled,  as  the  rector  of  D,  had  always  been,  to  appoint  one  of  the  church- 
wasdens,  while  the  other  was  elected  by  the  parishioners  at  large,  for  that 
the  Act  had  made  D,  the  model  on  which  the  newly-created  parishes  were 
formed,  and  were  to  be  governed. 

1  HE  question  in  this  case  depended  on  the  oonstniction  of  a 
private  Act  of  Parliament,  under  which  it  was  contended  on  the 
one  side  that  in  the  newly-created  parish  of  Mareh^  which  had  been 
carved  out  of  the  much  larger  parish  of  Doddinffhn,  wherein  it 
had  formerly  been  a  hamlet  or  township,  the  election  of  both 
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H.  L.  (K.)    churchwardens  continued  in  the  parishioners  at  large,  and  on  the 

1876       other  that  the  rector  was  entitled  to  nominate  one  churchwarden^ 

Gbekn      ^^^  the  parishioners  in  vestry  to  elect  the  other.    The  question 

Tot  Quebw.  ^^^  raised  on  an  application  by  Mr.  Ettiatt  (one  of  the  parishioners) 

for  a  mandamus  to  command  Mr.  Oreen,  the  rector,  to  convene  a 

meeting  of  the  inhabitant  ratepayers  of  the  rectory  and  parish  of 
March,  for  the  purpose  of  electing  two  fit  and  proper  persons  to 
be  churchwardens  for  the  said  rectory  and  parish  for  the  year. 

A  return  having  been  filed  asserting  this  right  on  the  part  of 
the  rector  to  appoint  one  of  the  churchwardens,  a  formal  order  was 
made  (by  consent  of  both  parties)  that  the  facts  should  be,  without 
pleadings,  turned  into  a  special  case.  This  was  done.  The  case 
was  argued  in  the  Court  of  Queen's  Bench,  where,  upon  the  30th 
of  January,  1874,  judgment  was  given  by  Justices  Blackburn  and 
Archibald  {diss.  Mr.  Justice  Quain)^  in  favour  of  the  rector.  On 
appeal  to  the  Exchequer  Chamber,  Barons  Bramwdl,  deain/y 
Pollock,  and  Amphlett  {diss.  Lord  Oderidge,  C.J.,  and  Justices 
Brett  and  Benmari)  reversed  the  judgment  of  the  Court  of 
Queen's  Bench,  and  directed  that  a  peremptory  mandamus  should 
issue. 

The  ease  was  then  brought  up  to  this  House. 

The  special  case  set  forth  the  following  facts : — 

Up  to  the  death  of  the  then  incumbent,  the  Bev.  Algerwm 
Peyton,  in  November,  1868,  the  parish  of  Boddinffton  (otherwise 
Bominffton),  in  the  county  of  Lincoln,  consisted  of  the  township  of 
Boddinffton,  the  township,  hamlet,  or  chapelry  of  March,  and  the 
hamlets  of  Wimblington  and  Bentoick.  It  was  a  very  large  parish, 
containing  almost  37,000  acres,  equal  to  about  fifty-seven  square 
miles,  with  a  population  of  9200.  The  township  of  Boddington^ 
(which  then  gave  the  name  to  the  whole  parish),  consisted  of 
.  7159  acres,  March  of  19,141  acres,  WinMington  of  7590  acres,  and 
Benwich  of  3097  acres. 

In  1847  a  private  Act  of  Parliament  (10  Vict.  c.  iii.)  was  passed, 
for  the  purpose  of  '^  dividing  the  parish  and  rectory  of  Boddingtm 
into  three  separate  and  distinct  parishes  and  rectories,  and  to  en- 
dow the  same  out  of  the  revenues  of  that  rectory,  and  for  other 
purposes  connected  therewith." 

The  1st  clause  provided  that  upon  the  death  of  the  Bey. 
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A 

Algernon  Peyhn  the  parish  of  Doddingtcn  should  be  **  divided    H.  L.  (E.) 
into  and  form  three  separate  and  distinct  parishes  and  rectories^        1S76 
that  is  to  say,  the  township  of  Doddinfftan  and  the  hamlet  of      GBmr 
WinMinffton  shall  form  one   separate  and  distinct  parish  and  ^^  queen. 
rectory  for  all  ecclesiastical  purposes,  and  shall  be  called  the       — 
parish  and  rectory  of  Doddington.    The  township,  chapelry,  or 
hamlet  of  March  shall  be  and  form  a  separate  and  distinct  parish 
or  rectory  for  all  ecclesiastical  purposes,  and  shall  be  called  the 
parish  and  rectory  of  March,  and  the  hamlet  of  BenuHeh  sbaU  be 
and  form  a  separate  and  distinct  parish  and  rectory  for  all  eccle- 
siastical purposes,  and  shall  be  called  the  parish  and  rectory  of 
Benwickr 

The  3rd  clause  provided  that  when  such  division  should  have 
taken  effect, ''  each  of  the  said  three  parishes  shall  for  eyer  there- 
after, for  all  ecclesiastical  purposes,' be  a  separate  and  distinct 
parish  of  itself,  and  shall  be  a  distinct  rectory,  and  that  the  rector 
for  the  time  being  of  each  such  rectory  shall  perform  all  the  paro- 
chial functions  of  a  minister,  in  the  same  manner,  and  with  the 
same  powers,  privileges,  rights,  and  immunities,  as  the  present 
rector  of  Doddington  is  now  by  law  empowered  to  do  and  may  be 
entitled  to  exercise  within  the  said  rectory  of  Doddington,  and 
shall  also  appoint  parish  clerks,  sextons,  and  other  officers,  and 
have  all  such  other  powers  in  each  such  parish  and  rectory  as  the 
rector  of  Doddington  is  now  entitled  to  exercise  in  the  rectory  or 
parish  of  Doddington.** 

Clause  5  provided  that  *^  two  fit  and  proper  persons  shall  be 
chosen  churchwardens  for  each  such  parish,  when  such  division 
shall  haye  taken  effect,  at  the  same  time  and  in  the  same  manner  • 
as  churchwardens  are  now  chosen  and  appointed  for  the  said  parish 
of  Doddington,  the  rector  of  each  of  the  said  new  rectories  exer- 
cising the  same  rights  and  powers  in  the  appointment  of  such 
churchwardens,  or  one  of  them,  as  the  rector  of  the  said  rectory 
of  Doddington  now  exercises." 

By  clause  6,  the  Act  was  not  to  affect  the  churchwardens  in 
ofiGlce  when  the  separation  of  tlie  parishes  should  take  place,  ''and 
the  churchwardens  of  Doddington  were  to  continue  in  office  and 
perform  all  necessary  acts  and  duties  as  churchwardens  relating  to 
the  three  parishes,  after  the  separation,  until  the  next  usual  period 
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H.  L.  (E.)    of  appointing  chnrchwardens.''    As  to  this  clause  of  the  Act»  the 

1876       case  stated  that  the  churchwardens  of  Doddington  performed  no 

Gbseit      duties  in  or  affecting  March. 

The  Queev       ^^  clause  8  the  clerk  and  sexton  of  each  of  the  separate  pa- 

—       rishes  were  to  be  entitled  to  recover  the  like  fees  in  each  of  such 

parishes  as  the  derk  and  sexton  of  the  parish  of  Doddington  had 

before  received. 

By  clause  13,  when  the  separation  should  have  taken  place  the 
burial  ground  of  each  new  parish  was  to  belong  to  that  parish 
alone,  but  (clause  15)  the  inhabitants  of  March  and  Benwiek  might 
be  buried  in  the  churchyard  of  Doddington  without  other  fees  than 
would  have  been  payable  for  inhabitants  of  Doddington  before 
the  passing  of  the  Act,  such  privilege  to  cease  after  the  expi- 
ration of  twenty  years. 

By  clause  22,  on  the  formation  of  each  new  parish  two  fit  and 
proper  persons  were  to  be  chosen  for  each  such  parish  at  the  same 
time  and  in  the  same  manner  as  churchwardens  might  then  be 
chosen  and  appointed  for  the  parish  out  of  which  such  new  parish 
might  have  been  taken,  the  rector  of  such  new  piarish  exercising 
the  same  rights  and  powers  in  the  appointment  of  such  church- 
wardens, or  one  of  them,  as  the  rector  of  the  parish  out  of  which 
such  new  parish  should  have  been  taken  might  then  be  entitled 
to  exercise. 

By  clause  44  nothing  in  the  Act  was  to  make  any  alteration  as 
to  the  maintenance  of  the  poor,  or  any  civil  purpose  relating  to  the 
parish  of  Doddington. 

At  the  date  of  the  Act  there  existed  the  parish  church  of  Dod- 
dington, a  consecrated  chapel  at  March,  and  a  chapel  at  Benwiek. 
Doddington  had  a  graveyard,  and  so  had  March,  and  at  these  two 
places  all  the  offices  of  the  church,  including  marriage  and  burial, 
were  performed ;  marriages  and  burials  also  took  place,  according 
to  the  determination  of  the  parties  concerned,  in  Doddington  or  in 
March.  Divine  service  and  christenings  and  churchings  alone  were 
performed  at  the  chapel  of  Benwiek. 

Each  of  the  four  townships  made  its  own  poor  and  highway 
rate,  and  had  its  own  overseers  of  the  poor  and  surveyors  of  high- 
ways. March  had  separate  churchwardens,  and  a  church  rate. 
The  churchwardens  appointed  for  Doddington  proper  exercised  no 
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fnnctions  in  Mardi^  nor  did  those  of  Mareh  at  all  interfere  in  the    H.  L.  (E.) 
affairs  of  Doddingfhn.  1876 

The  practice  of  appointing  churchwardens  in  BoddingUm  was,      ^m 
that  whenever  there  was  a  difference  one  was  appointed  by  the  r^^  qukbk 
rector  and  the  other  elected  by  the  parishioners.    In  March,  where,       — 
till  the  Act,  there  had  been  no  rector,,  bnt  only  a  licensed  curate, 
the  custom  had  been  for  the  inhabitants  to  choose  the  two  church- 
wardens ;  and  in  1782  that  custom  was  stated  to  haye  been  estab- 
lished after  a  litigation  on  the  subject. 

The  Bey.  Alffemon  Peyton  died  in  1868,  and  the  separation  of 
the  parishes  having  then  taken  effect,  the  Bev.  Mr.  Qreen  was 
presented  to  the  newly-created  rectory  of  March. 

At  a  vestry  for  the  parish  of  Mareh,  held  on  the  19th  of  April, 
1870,  this  question  as  to  the  appointment  of  the  churchwardens  of 
that  new  parish  arose,  the  parishioners  insisting  that  they  had  by 
custom  the  right  to  elect  both  churchwardens ;  the  rector,  on  the 
other  hand,  claiming  to  have,  as  rector,  the  right  to  appoint  one  of 
the  two,  leaving  the  other  to  be  elected  by  the  parishioners  (1). 


(1)  There  was  introdnced  into  the 
Case  a  license  granted,  by  Cardinal 
Wcisey^  to  March,  which  was  much 
referred  to  in  proof  of  the  argument  that 
Mareh  had  never  been  anything  more 
than  a  mere  hamlet  of  the  parish  of 
Doddington.  The  license  began  thus : 
"  Th<ma$,  by  Divine  mercy  Priest  of  the 
Order  of  St.  CecUia,  of  the  Holy  Roman 
Church  Cardinal,  Archbishop  of  Tork, 
Primate  and  Chancellor  of  j^^2an<^,and 
of  the  Apostolic  See  Legate,  Bishop  of 
Durham,  and  of  the  exempt  Monastery 
of /Sf.  Alban'8  perpetual  Commendatory. 
And  also  appointed  for  life  Legate  de 
Latere  of  the  Most  Holy  Father  in 
Christ,  and  our  Lord  the  Lord  OUmerU 
by  Diyine  Providence  of  this  name  the 
now  Seventh,  Pope,  and  of  the  said 
Apostolic  See,  unto  the  Most  Serene 
and  Potent  Prince  Eenry  VlII^  by 
the  grace  of  God  of  Englcmd  and 
France  King,  Defender  of  the  Faith, 
and  Lord  of  IrtUmd,  the  whole  king- 
dom of  England,  and  all  and  singular 


provinces,  cities,  lands,  and  places  of 
the  same  realm  subject  thereto,  and 
other  places  also  adjoining  that  same. 
For  future  remembrance  hereof,  since 
we  deem  it  enjoined  upon  us  worthily 
to  perform  the  office  of  legate,  by  ex- 
tending gladly  the  inclination  of  our 
goodwill  to  those  things  whereby  the 
increase  of  Divine  worship  may  be  for- 
warded and  the  fiftithful  kept  from  un- 
toward accidents."  It  then  went  on  to 
say  that  "our  beloved  sons  inheriting 
the  village  hamlet  called  March,  in  the 
diocese  of  My,^^  had  presented  a  petition 
setting  forth  that  "the  said  village 
hamlet,  which  is  known  to  be  contained 
within  the  parish  of  the  parish  church 
of  Doddingion,"  is  distant  from  the 
parish  church  •  .  .  English  miles,  and 
on  account  of  such  distance  oould  not 
without  trouble  and  dangers,  especially 
in  winter  time,  attend  at  the  parish 
church  to  hear  masses,  &c.  "And 
in  the  same  village  hamlet  is  a  chapel  * 
consecrated,  &c,  "  under  the  denomi- 
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H.  L.  (E.)        Mr.  PrideauXf  Q.C.,  and  Mr.  Mclniifre,  Q.C.,  for  the  Appel- 
1876       lant : — 
Grikn  The  object  of  the  Act  was  to  raise  the  hamlet  of  March  to  the 

The  QnsEir.  dignity  of  a  parish  ;  but  it  was  clear  that  that  parish  was  to  be 
formed  on  the  model  of  Doddington.  The  rector  of  March  was  to 
be  what  the  rector  of  Doddington  had  been.  Whatever  castoms 
might  have  existed  in  March  while  March  was  a  mere  ham]:et 
in  the  parish  of  Doddington  were  to  be  put  an  end  to,  and  those 
of  the  parish  of  Doddington^  long  established  there,  were  to  be 
substituted  for  them.  The  words  of  the  5th  section  were  express 
upon  this  point.  The  churchwardens  of  the  parish  of  March,  the 
new  parish  created  by  the  Act,  were  to  be  chosen  at  the  same 
time  and  in  the  same  manner  as  the  churchwardens  of  Doddington 
had  always  been  chosen  in  the  parish  of  Doddington,  Now  what 
that  time  was,  and  what  that  manner  was,  were  things  perfectly 
well  known,  and  the  same  clause  in  the  Act  gave  to  the  rector  of 
the  new  parish  of  March  the  same  rights  and  powers  as  had  been 
possessed  by  the  rector  of  the  old  parish  of  Doddington.  That 
was  repeated  in  the  22Qd  clause  of  the   Act.    The  customary 


nation  of  St,  Wendred  the  Virgin^* 
where  by  ancient  custom  the  inhabit- 
ants had  heard  masses  and  other  divine 
offices,  "  and  the  inhabitants,  had  peti- 
tioned for  license  for  a  fitting  priest  for 
masses  jand  other  divine  offices  and 
sacramentals  every  day  "  (saving  other- 
wise the  rights  of  the .  said  parish 
church,  and  without  prejudice  to  the 
rector  of  the  same).  .  .  "  We  assenting 
to  such  application  .  .  %  .  do  grant  and 
bestow  license  and  faculty  to  the  same 
inhabitants  that  they  may  **  [repeating 
the  words  of  the  petition,  and  repeating 
also  the  saving  of  the  rights  of  the 
parish  church  and  the  rector].  The 
licence  concluded:  ''And  moreover 
desiring  that  the  same  chapel  of  St, 
Wendred  be  holden  in  due  veneration 
and  be  continually  frequented  by  the 
faithful  in  Christ ;  To  all  and  singular 
(he  faithful  in  Christ  of  both  sexes, 


truly  penitent  for  and  confessed  of 
their  sins,  who  shall  on  snydayvidt 
the  same  chapel  and  devoutly  asy  or 
recite  the  Lord's  Prayer,  with  the  Are 
Maria,  for  the  good  estate  of  Anthmi/ 
ffansarie,  Esq.,  and  Alice  his  wife, 
while  they  are  alive,  and  after  their 
death  for  the  salvation  of  their  sools 
and  all  the  faithful  dead.  So  often  as 
they  shall  do  this  we  do  mercifully  re- 
lease in  the  Xxtrd  one  hundred  days  of 
indulgences  from  the  penances  en- 
joined them,  and  hold  them  to  be 
released  by  these  presents,  oonfiimed 
by  the  affixing  of  our  seal,  to  be  in- 
violably to  be  kept  for  ever  in  all  times 
to  come.  Given  at  our  house  near 
Westminster,  the  3rd  day  of  the 
month  of  November  in  the  year  of  oor 
Lord  1526."  (Signed)  "  TTtff iam  C7aii- 
hurgh,  Datarius  of  the  Most  Reverend 
Clement  the  Pope." 
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practice  of  the  township  was  nowhere  recognised  as  established  in    H.  L.(K.; 
the  new  parish.    The  6th  section  really  did  not  affect  the  question,        1876 
for  its  object  merely  was  to  continue  in  office  and  in  the  per^      Grbsn 
formance  of  official  duties,  the  existing  churchwardens  until  the  r^.^  qubdt. 

time  should  arrive  for  the  election  of  the  new  officials  under  the       

Act.  In  no  way  whatever  did  that  section  touch  the  rights  of  the 
officers,  or  their  duties,  or  their  mode  of  appointment.  The  fact 
that  by  other  clauses  certain  privileges  of  the  new  parishioners  of 
March  were  continued  to  them  as  if  they  were  still  parishioners 
of  Doddtngion  did  not  in  the  least  degree  affect  the  question  of 
what  were  their  rights  and  duties  as  mere  parishioners  of  March. 

Those  who  were  called  churchwardens  of  March  while  March 
was  still  a  district  of  Doddinffton,  were  not  in  reality  church- 
wardens, but  were  chapelwardens  of  the  district.  The  distinction 
between  the  two  was  great  It  was  described  by  Lord  Denman  in 
Bex  V.  Marsh  (1),  and  recognised  in  Bremner  v.  HvU  (2),  in  both 
of  which  cases  it  was  shewn  that  churchwardens,  so  called,  might 
be  elected  for  each  district  in  a  parish ;  might,  defactOy  so  act  for 
each  district,  and  yet  would  not  be  churchwardens  of  the  parish. 
The  rectory  of  DoddingUm  was  in  the  5th  clause  of  the  Act  made 
the  model  for  what  was  to  be  done  in  the  new  rectories,  what  was 
to  be  done  was  to  be  on  the  model  of  Doddinfftofhy  and  in  Bedding- 
ion  the  right  of  appointing  one  of  the  churchwardens  was  in  the 
rector,  while  the  inhabitants  elected  the  other. 

The  word]"  churchwarden  *'  in  the  Act  of  Parliament  is  used  in  a 
technical  sense,  and  cannot  be  applied  to  the  chapelwardens  of  a 
mere  district  within  a  parish,  nor  does  Stead  v.  Heahn  (3)  establish 
any  such  rule  as  that  their  merely  getting  that  name  is  to  confer  on 
them  the  rights  which  ordinarily  belong  to  it  The  chapelwardens 
of  the  township  of  Bradford  had  been  always  called  church- 
wardens of  Bradford^  which  was  the  name  of  the  whole  parish,  and 
payment  to  them  under  that  name  was  allowed,  though  in  fact 
that  name  did  not  properly  belong  to  them ;  but  that  did  not 
prove  that  chapelwardens  and  churchwardens  were  in  law  identical 
officers*  Here  Ma/rch  had  merely  had  a  chapel  of  ease,  and  before 
that  time,  as  there  was  then  only  the  mother  church  of  Dodding- 

(1)  5  Ad.  ft  El.  468,  at  p.  486.  (2)  Law  Bep.  1  C.  P.  748. 

(3)  4  T.  R.  669. 
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H.L.(E.)  ion,  persons  there  doing  the  duties  of  ordinary  chorchwaideoB 
1876  might  of  course  be  called  churchwardens  of  Doddinfftan,  that  is  of 
Q^^  the  parish,  without  howeyer  having  the  least  power  or  authority, 
or  doing  any  official  acts  in  Boddington  itself.  In  that  way  in 
Oraven-^.Scmderson  (1)  the  chapelwardensofJSbriufy  were  spoken 
of  as  churchwardens,  the  chapelry  having  been  coeval  in  date  with 
the  church  of  Wakefield^  and  for  that  reason,  though  only  a 
chapelry,  it  was  held  not  bound  to  contribute  to  the  repairs  of  the 
parish  church.  There  again  the  distinction  was  recognised  between 
persons  who  in  chapelries  performed  the  duties  of  ordinary  church- 
wardens, but  who  were  not  churchwardens.  That  was  in  accord- 
ance with  the  judgment  of  Chief  Justice  Holt  in  BciU  v.  OroM  (2), 
where  it  was  said  that  a  chapelry  might  be  exempt  from  repairing 
the  mother  church  '*  where  it  buries  and  christens  within  itself  and 
has  never  contributed  to  the  mother  church,  for  in  that  case  it 
shall  be  intended  coeval ;"  which,  however,  was  held  not  to  be  so,  in 
fiEUSt,  there.  Nor  was  it  so  here ;  for  here  it  was  found  that  the  in- 
habitants of  March  did  sometimes  marry  and  bury  in  Doddinffton, 
They  must  have  done  so  frequently,  since  in  this  private  Act  it  had 
been  found  necessary  to  provide  for  the  loss  of  the  fees  which  the 
clerk  and  sexton  oiDoddingUm  would  sustain  after  the  separation. 
The  townships  were  distinct  from,  yet  included  in,  the  parish,  and 
where  a  township  was  in  all  respects  except  that  of  contribntion 
to  the  repairs  of  the  church,  independent  of  the  parish,  it  was  not 
to  be  considered  a  parish :  B.ex  v.  Justtcea  of  the  North  Biding  of 
Yorkshire  (8)  ;  Bex  v.  Nantwieh  (4).  Its  civil  rights  may  be  com- 
plete, but  that  did  not  affect  its  ecclesiastical  character.  In  this 
case  the  civil  rights  were  secured  by  the  Act. 

The  license  granted  by  Cardinal  Wobejf  in  152&  shewed  clearlj 
that  March  could  not  set  up  to  be  coeval  with  the  mother  church  of 
Doddinfftonf  for  at  that  time  March  had  no  right  of  burial,  which 
was  an  important  right  of  the  mother  church,  and  all  that  was  then 
granted  was  the  license  to  have  masses  said  and  sacraments,  and 
sacramentals  administered,  and  the  license  contained  an  express 
saving  of  the  "  rights  of  the  parish  church,  and  without  prejndice 
to  the  rector  of  the  same."    There  was  therefore  no  pretence  to 

(1)  7  Ad.  &  EL  880.  (3)  6  Ad.  &  EL  863. 

(2)  1  Salk.  164.  (4)  16  East,  228. 


TOL.  I.]  AND  PBIVT  COUNCIL.  521 

<;Iaiiu  for  March  tbat  it  had,  until  this  Act  of  Parliament,  been  in    H.  L.  (E.) 
^ny  way  entitled  to  the  rights  of  a  parish ;  and  if  it  now  enjoyed       1S76 
those  rights,  it  only  did  j90  nnder  this  Act  of  Parliament^  and  must      gbedt 
be  sabject  to  those  conditions  which  this  Act  had  imposed.    The  ,^^  qumms. 

right  of  burial  was  now  conferred  upon  it,  and  that  shewed  that       

4hat  right  was  not  included  in  the  sacramentalia,  but  must  be  dis- 
tinctly conferred  on  the  newly-created  parish.  The  object  of  the 
Act  was  to  create  three  parishes  where  there  had  been  but  one, 
and  to  put  all  three  on  the  same  footing  of  ecclesiastical  govern- 
ment, the  original  parish  being  taken  as  the  model  for  alL 

The  6th  section  of  the  Act  really  does  not  affect  the  question ; 
it  merely  saves  certain  civil  rights,  but  in  no  way  affects  the  rights 
of  the  rector  as  rector,  but  still  leaves  him  with  his  fall  powers 
such  as  had  been  enjoyed  before  the  Act  by  the  rector  of  the 
•ancient  parish  of  DodddngUm. 

Mr.  Bidtoer,  Q.C.,  and  Mr.  F.  Meadows  White,  for  the  Defendant 
in  Error: — 

In  the  first  place,  it  is  to  be  recollected  that  this  is  a  private  Act 
of  Parliament,  and  was  passed  at  the  instance  of  the  patron  and 
rector,  the  people  of  March  not  being  parties. to  it  It  is  not, 
therefore,  without  strong  and  imperative  reasons,  to  be  construed 
adversely  to  them.  Nor  ought  any  of  the  rights  they  enjoyed 
previous  to  its  passing  to  be  abrogated,  except  by  clear  and 
•express  words.  The  general  right  to  choose  churchwardens  is  in 
the  parishioners  at  large,  who  are  to  be  at  the  charge  of  repairing 
the  church :  Bacon's  Abridgment  (1).  The  weight  of  the  argu- 
ment on  the  other  side  has  been  thrown  on  the  5th  clause  of  the 
Act.  What  is  that  5th  clause  ?  It  directs  that  two  fit  persons 
shall  be  chosen  as  churchwardens.  That  phrase  points  directly  to 
a  choice  by  the  parishioners,  and  the  churchwardens  are  to  be 
•chosen  in  the  same  manner  and  at  the  same  time  as  the  church- 
wardens of  the  parish  of  Boddingbm  were  chosen  when  the  Act  was 
passed.  The  expression  there  used  implied  an  election  by  the  inhabi- 
tants, for  that  was  the  only  natural  meaning  of  the  word  **  chosen." 
That  description,  too,  was  not  restricted  to  the  mere  township  of 
sDoddinffUm,  which  gave  the  name  to  the  whole  parish,  but  applied 
(1)  Churchwardens  (A). 

You  I.  3  2  M 
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H.  L.  (E.)    to  all  the  parts  of  which  that  whole  parish  was  composed.    Now 

1876        March  was  the  most  important  of  those  parts^  both  as  regarded 

Gbxen      extent  and  population.    And  at  that  time^  the  churchwardens  of 

The  Quesn.  March  were  chosen  and  appointed  by  the  inhabitants  at  large. 
The  meaning  of  the  Act  was  not  that  what  was  done  in  the  town- 
ship of  DoddingUm  was  to  be  done  everywhere  else,  but  that  the 
mode  of  proceeding  which  then  existed  in  the  various  parts  of  the 
parish  oiDoddingUm  should  be  continued  in  each  of  them.  There 
was  no  intention  to  introduce  a  new  system,  and  force  the  obser- 
vance of  one  rule  in  all  places.  What  was  then  done  in  each,  was 
to  be  done  in  each  in  future.  [Lord  O'Haoan: — The  church- 
wardens of  March  were  chosen  for  the  hamlet  of  March^  which  was 
not  then  a  parish.  They  were  sworn  in  at  the  same  time  and  place 
as  the  churchwardens  of  Doddingian,  but  they  acted  ex  officio  as 
overseers  for  March  alone.  That  is  the  statement  in  the  26th  para- 
graph of  the  Case.]  Exactly  so ;  but  what  is  now  asked  is  to  de- 
prive the  inhabitants  of  March  of  the  power  of  making  this  election. 
Suppose  the  separation  of  the  parishes  had  taken  place  in  the  life- 
time of  the  Bev.  Algernon  P&gton,  can  it  be  said  that  he  would  have 
had  the  right  to  appoint  one  of  the  churchwardens  of  Mareh^ 
Certainly  not;  for  that  would  have  been  to  deprive  the  inhabitants 
of  March  of  that  choice  of  their  own  officers  which,  up  to  that  time, 
they  had  been  accustomed  to  exercise.  There  could  not  have  been 
any  intention  in  the  Legislature  to  produce  such  a  result. 

It  was  found  expressly  in  this  case  that  the  churchwardens 
chosen  in  March  acted  ex  officio  as  overseers  of  the  poor  there ;  the 
churchwardens  of  the  parish  of  Doddington  exercised  no  functions 
within  the  township  or  chapelry  of  March.  The  Common  Law  is, 
properly,  that  the  churchwardens  shall  be  elected  by  the  inhabi- 
tantSy  and  affirmative  words  in  an  Act  of  Parliament  do  not  take 
away  the  Common  Law :  Com.  Dig.  (1) ;  Co  Lit  (2).  An  excep- 
tion to  that  is  introduced  where  there  is  an  actual  disagreement 
between  the  inhabitants  and  the  rector ;  but  the  passage  already 
cited  from  Bacon* s  Abridgment  shews  that  that  is  only  by  custom, 
and  not  only  was  there  no  such  custom  in  March^  but  the  custom 
there  is  directly  stated  to  have  been  the  other  way.  There  never 
appears  to  have  been  such  a  disagreement  in  March^  and  the 
(1)  Parliament,  R.  28.  (2)  115  »,  and  n,  (8). 
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churchwardens  there  were  always  elected  by  the  inhabitants.  But    H.  L.  (£.} 
it  is  indifferent  whether  this  was  originally  a  local  custom  or  was        1876 
a  Common  Law  right,  for  it  was  expressly  established  by  a  verdict      Gbbbn 
at  the  Assizes  in  1782.     Being  thus  doubly  established  by  the  j,^  queev 

uncontradicted  custom  of  the  place,  and  by  solemn  verdict  in  a       

Court  of  Law,  it  could  only  be  taken  away  by  the  express  words 
of  the  Legislature.  There  are  no  such  express  words  to  be  found 
in  this  Act  The  parish  clerk  is  appointed  by  the  parson,  but  he 
is  a  temporal  officer,  and  when  improperly  removed  is  entitled  to 
a  mandamus  to  restore :  Orme  v.  Pemberton  (1) ;  Bex  v.  War- 
ren (2).  Lx  Bex  V.  Marsh  (3)  a  parish  was  divided  into  four 
tithings,  each  tithing  elected  one  churchwarden,  and  raised  its 
own  rates ;  they  were  all  four  spoken  of  as  the  churchwardens  of 
the  parish,  but  each  acted,  with  the  exception  of  the  annual  pre- 
sentation to  the  archdeacon,  for  his  own  particular  tithing ;  and 
when  the  lands  of  the  parish  were  brought  under  a  local  Act  and  the 
general  Liclosure  Act,  and  the  Commissioner  made  his  award,  he 
gave  notice  of  that  part  of  it  which  affected  one  tithing  to  the 
churchwarden  of  that  tithing  only,  and  it  was  held  that  that  was 
right  Where  it  was  intended  to  make  any  special  provision  as  to 
existing  matters,  that  intention  must  be  distinctly  expressed.  The 
omission  of  such  expression  as  to  another  matter  shewed  that  none 
was  intended.  Thus  the  appointment  of  the  sexton  and  of  the 
derk  was  distinctly  provided  for,  but  there  was  no  such  special 
provision  as  to  the  appointment  of  the  churchwardens  and  over- 
seers. That  matter  was  left  as  it  had  been  before  the  parliamen- 
tary separation  of  these  places,  and  therefore  |he  custom  that 
existed  before  the  separation  ought  to  prevail,  and  "  the  looseness  « 
of  language,"  which  fell  under  the  censure  of  Mr.  Baron  Cleasby, 
ought  not  to  be  applied  adversely  to  the  general  rights  of  the  in- 
habitants of  Mareh.  As  to  the  license  of  Cardinal  WoUey,  it  is 
unimportant  for  the  purpose  of  deciding  this  case.  It  provided  a 
remedy  for  a  particular  evil,  namely,  the  great  inconvenience  to 
the  inhabitants  of  March,  in  their  having  to  go  such  a  distance  for 
the  purpose  of  taking  part  in  the  services  of  the  church.  To  that 
extent  it  treated  March  as  a  separate  parish,  and,  if  so,  the  custom 

(1)  Cro.  Car.  589 ;  and  see  EvditCs  (2)  Cowp.  870. 

Case,  Ibid.  561.  (3)  5  Ad.  &  EL  468. 

3  2  M  2 
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H.  L.  (E.)    that  prevailed  there,  and  was  not  altered,  must  be  held  to  be 
1876        continuing. 

G^^  The  difference  between  the  words  ^appoint "  and  ^  choose," on 

Tei  QiTBir  ^^^^^  much  stress  was  laid  in  the  Court  below,  was  really  of  no 

importance  whatever.    They  were  employed  to  mean  the  same 

thing,  and  sometimes  one  only  and  at  another  time  both  tc^ether 
were  used,  but  whether  singly  or  together  they  really  meant 
nothing  but  the  introduction  into  office  of  the  two  officers  who 
had  important  duties  to  perform  for  the  parish  for  which  they  were 
to  act»  and  who,  according  to  the  rules  of  the  Common  Law  and 
the  reason  of  the  thing,  ought  to  be  elected  by  the  parishioners  at 
large. 

Mr.  Prideaux  replied. 

The  Lobd  Chanoellob  (Lord  Cairns)  : — 

My  Lords,  the  appeal  in  this  case  arises  out  of  a  proceeding  by 
way  of  mandamus,  in  which  the  Appellant  at  your  Lordships'  Bar, 
the  rector  of  a  parish  ih  the  diocese  of  Ely,  called  IfarcA,  contends 
that  he  has  the  right,  in  the  ordinary  way,  of  appointing  one  of 
the  churchwardens  of  the  parish.  Those  who  applied  for  the  man- 
damns,  on  the  other  hand,  claim  that  the  parishioners  have[tlie 
right  of  appointing  both  the  churchwardens.  That  question  most 
be  solved  by  reference  to  a  private  Act  of  Parliament  which  was 
passed  in  the  year  1847 ;  and  in  point  of  fact  to  one  clause  of  that 
Act 

My  Lords,  th^  circumstances  under  which  that  Act  of  Farli^- 
ment  was  obtained  were  these.  There  was  in  the  diocese  of  ^  a 
very  large  and  well-known  rectory,  called  the  rectory  of  Dodding- 
tan.  The  proprietor  of  the  rectory  at  that  time  was  Sir  Emry 
Peyton.  The  rectory  was  one  of  very  large  value,  and  the  area 
over  which  it  extended  was  very  considerable.  It  was  desirable  to 
obtain  parb'amentary  sanction  for  the  division  of  that  rectory, 
either  with  the  consent  of  the  then  incumbent  of  the  living,  or,  if 
he  did  not  consent^  after  his  incumbency  should  terminate.  Ac- 
cordingly, a  local  question  of  property  being  involved,  a  priTate 
Act  of  Parliament  was  obtained.  The  Act  of  Parliament  effected 
a  division  of  the  rectory,  and  it  contained  a  saving  clause  saying 
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the  rights  of  persons  who  had  any  proprietary  title  to  the  advow-    H.  L.  (E.) 
son,  other  than  those  who  applied  for  the  Act  of  Parliament,  who        1876 
were,  I  think.  Sir  Senry  Peyton  and  his  eldest  son.     My  Lords,      gbbv 
like  other  private  Acts  of  Parliament,  that  Act  tells,  upon  the  face  ^_^  queen. 
of  it,  its  own  history.    It  narrates  the  circumstances  under  which,       — 
and  the  object  for  which,  the  Act  was  sought  for  and  obtained, 
and  I  cannot  help  thinking  that  much  of  the  difficulty  which- 
arose  in  the  Court  below,  in  determining  the  question  now  before 
your  Lordships,  has  arisen  from  not  adverting  sufficiently  to  the 
narratiye  given  upon  the  face  of  the  Act  of  Parliament  itself,  and 
from  introducing  into  the  case  statements  of  fact,  which  may  be 
material  for  some  purposes,  but  which  cannot  countervail  in  any 
way  those  statements  which  appear  to  have  been  in  the  contempla- 
tion of  the  Legislature,  having  regard  to  what  is  contained  in  the 
Act  of  Parliament  itself. 

Before,  however,  adverting  to  the  Act  of  Parliament,  I  will 
only  add  that  the  Judges  of  the  Court  of  Queen's  Bench,  before 
whom  this  proceeding  first  came,  were  divided  in  opinion  as  to  the 
construction  of  the  Act.  Two  of  the  learned  Judges  thought  that 
the  rector  of  the  parish  of  JlfareA— one  of  the  parishes  cut  off 
from  the  large  parish  of  Doddinfftcn — had  the  right  of  appointing 
one  of  the  churchwardens.  The  third  learned  Judge  in  that  Court 
was  of  a  different  opinion,  and  thought  that  the  parishioners  had 
the  right  of  appointing  both  the  churchwardens.  In  the  Court  of 
Exchequer  Chamber  the  learned  Judges  were  again  divided.  There 
were  seven  Judges  then  present.  Three  of  the  learned  Judges 
were  of  opinion  with  the  majority  of  those  in  the  Queen's  Bench, 
that  the  rector  had  the  right  of  appointing  a  chtirchwarden ;  four, 
the  majority,  were  of  a  different  opinion.  Your  Lordships,  there- 
fore, approach  the  case  with  the  learned  Judges  below  equally 
divided,  five  being  of  opinion  that  the  Appellant  was  right,  and 
five  being  of  opinion  that  the  Bespondent  was  right. 

This  private  Act  of  Parliament,  which  was  passed  in  the  year 
1847,  has  a  somewhat  long  recital,  but  I  must  ask  your  Lord- 
ships' attention  to  that  recital,  because  it  is  the  framework  of  the 
enactment.  Li  substance,  I  may  say,  it  states  that  three  divisions 
were  to  be  made  of  the  parish  of  Doddingion.  The  township  of 
DoddinffUm  proper,  with  Wimblingtcn,  was  one,  the  township  of 
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H.  L.  (E.)    Benwick  was  another,  and  March  was  the  third,  or  rather  I  should 

1876        say  March  was  the  second  and  Benwick  the  third.    The  Act  recites 

Gbexv      ^^^^  ''The  rectory  and  parish  of  Boddingtony  otherwise  Domingbm, 

^         in  the  diocese  of  My,  in  the  county  of  Cambridge^  comprises  the 

whole  of  the  township  of  JDoddingUm^  otherwise  Dormngtot^  the 

hamlet  of  BeMoich^  the  hamlet  of  WivMington  and  the  township, 
chapelry,  or  hamlet  of  March,  and  the  income  of  such  rectory  is  very 
considerable,  and  such  parish  is  extensive  and  populous."  Year 
Lordships  will  observe  that  there  is  one  parish  spoken  of  and 
certain  hamlets,  and  as  to  one  of  the  hamlets^  namely  March,  it  is 
called  a  **  township,  or  chapelry,  or  hamlet"  The  Act  recites  that 
the  advowson  of  the  rectory  and  parish  church  of  Doddington,  with 
the  chapels  of  March  and  Benwiek,  stands  limited  and  settled  to 
certain  uses  which  put  it  in  the  power  of  Sir  Henry  PeyUm  and 
Mr.  Peyton.  It  recites  that  the  Bev.  Algernon  Peyton  is  the 
rector  of  the  parish  church  of  Doddington,  with  the  chapels  of 
March  and  Benwick,  It  recites  that  the  tithes  of  the  rectory  of 
Doddington  have  been  commuted,  and  that  there  is  in  the  parish  of 
Doddington  ''  the  consecrated  parish  church,  and  also  the  conse- 
crated chapel  at  March,  at  which  church  and  at  which  chapel  all 
the  ofSces  of  the  church  have  been,  and  are  still,  celebrated  and 
performed,  and  a  chapel^  at  Benwick  within  such  parish,  of  the 
consecration  of  which  last-mentioned  chapel  no  record  exists; 
although  Divine  service  and  christenings  and  churchings  ha?e 
been  for  many  years  past  celebrated  and  performed  therein,  but 
which  chapel  has  lately  fallen  down,  and  is  now  in  a  ruinous  and 
decayed  condition."  Your  Lordships  again  observe  that  what  we 
find  spoken  of  is  one  parish,  and  chapels  within  that  one  parish 

The  Act  then  recites  that  ''  it  is  highly  desirable  for  the  better 
religious  instruction  and  pastoral  superintendence  of  the  in- 
habitants of  the  parish  of  Doddington,  that  the  said  rectory  and 
parish  should  be  divided  into  three  separate  and  distinct  rec- 
tories and  parishes  for  ecclesiastical  purposes,  and  that  each  sach 
separate  and  distinct  rectory  and  parish  should  be  endowed  oat 
of  the  reyenues  of  the  present  rectory  of  Doddington,  and  that 
provision  should  be  made  for  rebuilding,  on  an  enlarged  scale^  the 
present  ruinous  and  decayed  chapel  at  Benwick  as  aforesaid,  and 
for  building  hereafter  an  additional  church,  or  additional  churcheB, 
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in  one  or  each  of  sack  separate  and  distinct  parishes,  and  for    H.  L.  (K) 
obtaining  sites  for  the  additional  churches,  and  forming  for  each        1S76 
one  of  such  churches  a  new,  separate,  and  distinct  rectory  and      GiiEBir 
parish,**  "  and  for  endo>ying  each  such  new  rectory  and  parish  out   j,^  Suimr 
of  the  revenues  of  either  or  all  of  such  first-formed  rectories  and        — — 
parishes.**    I  am  reading  this  part  shortly.    It  recites  that  **  the 
purposes  aforesaid,  however  beneficial  the  same  may  be,  cannot 
be  effected  without  the  aid  and  authority  of  Parliament.'* 

Then  the  1st  clause  enacts, ''  That  from  and  immediately  after 
the  present  incumbency  of  the  said  Algernon  Peyton  shall  cease 
in  the  said  rectory  of  Doddinffton,  or  if  the  said  Algernon  Peyton 
«hall  at  any  time  during  such  incumbency  consent  thereto  in 
writing,**  <^from  and  immediately  after  such  consent  the  said 
parish  and  rectory  of  Doddington  shall  be  divided  into  and  shall 
form  three  separate  and  distinct  parishes  and  rectories  as  herein- 
after next  mentioned,  (that  is  to  say,)  the  township  of  Doddington 
and  the  hamlet  of  WinMington  shall  form  and  be  one  separate  and 
distinct  parish  and  rectory  for  all  ecclesiastical  purposes,  and 
shall  be  called  by  the  name  of  the  parish  and  rectory  of  Dod* 
dington;  the  township,  cbapelry,  or  hamlet  of  March  shall  be 
and  form  a  separate  and  distinct  parish  and  rectory  for  all  eccle- 
aastical  purposes,  and  shall  be  called  by  the  name  of  the  paridh 
^and  rectory  of  March ;  and  the  hamlet  of  Benwick  shall  be  and 
form  a  separate  and  distinct  parish  and  rectory  for  all  ecclesiastical 
purposes,  and  shall  be  called  by  the  name  of  the  pctrish  and 
rectory  of  Benwidc:  Provided  always,  that  if  the  said  Algernon 
Peyton  shall*'  consent  in  writing  to  the  division  in  part  of  the 
parish  and  rectory  of  Doddington  **  into  one  or  more  of  the  divi- 
sions created  by  this  Act,  such  consent  shall  be  as  valid  for  the 
purpose  of  carrying  the  division  or  divisions  to  which  he  shall  so 
consent  into  effect  as  if  he  had  consented  to  the  formation  of  the 
three  separate  and  distinct  parishes.**     The  division  during  the 
incumbency  of  Algernon  Peyton  piay  either  be  a  complete  divi- 
sion into  three,  or  one  of  the  new  parishes  may  be  formed,  or 
two,  according  as  he  may  consent.    My  Lords,  I  ask  your  Lord- 
ships* special  attention  to  that  narrative  for  the  purpose  of  re- 
minding you  that  you  have  here  a  complete  view  given  you  of 
what  was  the  state  of  things  when  the  Act  of  Parliament  passed. 
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H.  Jj.  (E.)    There  was  one  pariah  recognised  for  the  purpose  of  this  legislation, 
1876       and  only  one ;  it  extended  over  the  whole  of  the  hamlets  and 
Gbibn      chapelries  which  are  mentioned^  and  it  is  spoken  of  as  the  unit 
The  Queen.  ^^^^  is  to  be  divided  into  three  parts. 

I  pass  over  the  2nd  and  the  3rd  clauses.     The  4th  clause  con- 
tains this  enactment,  that  after  the  division  takes  effect,  either 
wholly  or  in  part,  each  of  the  three  parishes  with  respect  to  which 
the  division  shall  take  effect  ''shall,  for  ever  thereafter,  for  all 
ecclesiastical  purposes,  be  a  separate  and  distinct  parish  of  itself 
and  shall  be  a  distinct  rectory.*'    And  then  I  pass  over  a  good 
deal  of  that  clause  and  come  to  the  latter  part  of  it :  *'  The  rector 
for  the  time  being  of  each  parish  and  rectory  formed  under  thi^ 
Act,  shall,  for  ever  after  the  formation  of  such  parish  and  rectory 
shall  have  taken  effect,  be  subject  to  such  legal  provisions  as  to 
presentation,"  &c.,  ^as  are  now  by  law  applicable  to  the  said 
present  rector  of  Doddvngton;   and  each  such  new  rector  shall 
from  the  time  of  such  his  institution  and  induction  as  aforesaid 
have  the  like  authority  and  powers  over  the  curates  and  ministers 
of  the  several  chapels  and  churches  within  his  separate  parish,'* 
<<  and  shall  also  appoint  parish  clerks,  sextons,  and  other  offioer^> 
and  shall  have  all  such,  other  powers  in  each  such  parish  and 
rectory  as  the  rector  of  Doddifigion  is  now  entitied  to  exercise  in 
the  rectory  or  parish  of  Doddington'*    Your  Lordships  have  there- 
fore put  before  you  the  original  parish  of  Doddingion  as  the  type 
and  example  of  that  which  each  of  the  newly-created  parishes  is 
to  be.    Each  of  the  new  parishes  is  to  be  a  parish  with  all  the 
incidents  and  aU  the  attributes  which  the  original  parish  of  Ihdr 
dinffUm  had,  and  the  rector  of  each  new  parish  is  to  stand  in  all 
respects  in  the  same  position  as  to  the  area  of  the  new  parish 
which  the  old  rector  of  Dodddngton  stood  in  as  to  the  area  of  the 
original  parish  of  Doddingion. 

My  Lords,  it  would  not  have  been  possible,  in  any  view  of 
the  case,  to  provide,  under  the  general  words  appointing  parisli 
derks  and  sextons,  for  the  appointment  of  churchwardens,  becanse 
they  could  not  both  be  appointed  by  the  rector,  and  a  separate 
provision,  in  any  view  of  the  case,  would  have  had  to  be  made  with 
regard  to  them.  Accordingly  your  Lordships  find  a  separate  pro- 
vision made  as  to  churchwardens  in  the  5th  and  also  in  the  6th. 
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dause ;  bat  the  5th  is  really  the  dauise  which  must  decide  the    H.  L.  (E.) 
present  cas^.    The  5tb  dause  enacts  that  ''  when  the  division  of       1876 
the  said  rectory  of  Boddington  into  several  parishes  and  rectories      omN 
shall  have  taken  effect  either  wholly  or  in  part  under  this  Act,  rj,^  Qimss 

two  fit  and  proper  persons  shall  be  chosen  churchwardens  for  each       

such  parish,  when  such  division  shall  have  taken  effect,  at  the 
same  time  and  in  the  same  manner  as  churchwardens  are  now 
chosen  and  appointed  for  the  said  parish  of  Doddinffton.'' 

Now,  my  Lords,  I  pause  there,  "  For  the  parish  of  Boddingtonl' 
that  is  to  say  for  the  original  parish  of  Doddingtan,  two  church- 
wardens  were  appointed  in  the  usual  way,  that  is  to  say,  by  the 
rector  and  the  parishioners,  if  they  both  agreed;  if  there  was  a 
difference  the  parishioners  appointed  one  and  the  rector  the  other. 
For  the  parish  of  Doddinptony  that  is  to  say  the  original  parish  of 
Doddinfftan,  no  other  churchwardens  were  appointed ;  that  is  to 
say,  there  were  no  other  ofScers  than  the  two  whom  I  have  men- 
tioned, as  to  whom  it  could  be  predicated,  before  this  Act  passed^ 
that  they  were  churchwardens  for  the  parish  of  Doddington  ;  and 
they,  as  I  have  said,  were  appointed  one  and  one.  Therefore,  if 
the  part  of  this  section  which  I  have  read  had  been  placed  before 
any  of  your  Lordships,  or  any  lawyer,  upon  the  statement  which  I 
have  made,  and  the  question  had  been  asked.  What  does  it  mean  ? 
I  apprehend  that  there  could  be  no  doubt  whatever  that  the 
answer  would  be  this;  it  means  that  in  each  new  parish  tliere 
are  to  be  two  churchwardens,  who  are  to  be  chosen  for  the  new 
parish  as  the  churchwardens  were  chosen  for  the  mother  parish 
of  Doddinffton — that  is  to  say,  by  the  parishioners  and  by  the 
rector. 

My  Lords,  does  the  rest  of  the  section  alter  that  conclusion,  or 
does  it  not  make  it  much  more  plain,  if  it  were  possible  that  it . 
oonld  be  more  plain?  *'The  rector  of  each  of  the  said  new  rec- 
tories exercising  the  same  rights  and  powers  in  the  appointment 
of  such  churchwardens,  or  one  of  them,  as  the  rector  of  the  said 
rectory  of  Doddington  now  exercises."  My  Lords,  I  apprehend 
that  the  case  would  be  plain  without  those  words,  but  those  word» 
have  absolutely  and  literally  no  meaning  whatever  unless  they 
imply  that  a  reference  is  made  to  the  mode  of  appointing  the 
churchwardens  of  the  mother  parish,  and  a  recognition  is  made  of 
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H.  L.  (EO    the  fact  that  the  rector  partidpated  in  that  appointment  in  the 

1876        nsual  way. 

fuZ^  I  may  now  pass  on  to  the  6th  claose.     That  clause  provides: 

Tfii  QuuN   "  '^^^  ^^^  ^^^  ^^^  ^  construed  to  affect  any  churchwarden,  or 

—  his  rights  or  duties,  who  may  be  in  office  at  the  time  such  formation 
of  the  said  separate  parishes,  or  either  of  them,  may  take  place  as 
aforesaid,  or  any  rate  or  assessment  legally  made,  or  to  be  made, 
during  the  continuance  in  office  of  such  churchwarden  as  last 
i^oresaid,  or  the  rights  or  remedies  for  recovering  and  enforcing 
payment  of  such  rates  or  assessments;  and  the  pr^tent  church- 
wardens of  Doddinffion  shall  continue  in  office  and  perform  all  the 
necessary  acts  and  duties  as  churchwardens  relating  to  the  three 
separate  and  distinct  parishes  and  churches  as  aforesaid,  after  such 
division  shall  have  wholly  or  in  part  taken  effect,  until  the  next 
usual  period  of  appointing  churchwardens."  My  Lords,  again 
confining  myself  to  the  Act  of  Parliament^  and  not  looking  outside 
of  it,  I  should  say  that  there  could  be  no  doubt  about  the  inter- 
pretation of  this  clause.  The  churchwardens  of  the  mother  parish, 
with  whatever  rights  they  might  possess,  are  not  to  be  disturbed, 
by  this  division,  during  their  tenure  of  office.  They  are  during 
that  tenure  of  office  to  perform  any  duties  which  they  could  have 
performed  if  the  Act  had  not  passed,  as  to  every  part  of  the 
mother  parish.  It  is  after  the  expiration  of  their  tenure  of  office 
after  the  currency  of  the  year  during  which  they  are  acting,  that 
the  new  appointments  are  to  be  made  for  the  separate  parishes. 

My  Lords,  1  will  not  go  through  the  other  clauses  at  length,  bat 
will  merely  add  that  there  is  a  compensation  provided  for  the  then 
present  clerk  of  Doddington  for  the  loss  of  his  fees  by  reason  of  the 
offices  in  connection  with  marriages,  from  which  he  derived  fees, 
being  after  the  division  performed  in  the  separate  parishes.  And 
there  is  a  clause  (44)  which  provides,  ''That  nothing  in  this  Act 
contain  3d  shall  make  any  alteration  in  the  division  of  the  said 
parish  of  Doddington  into  townships  or  divisions  for  the  main- 
tenance of  the  poor,  or  in  any  civil  purpose  whatever  relating  to 
the  present  parish  of  Doddington**  Therefore  if  it  should  happen 
that  the  parish  of  Doddington^  by  reason  of  its  division  into  town- 
ships, had  the  maintenance  of  the  poor  cared  for,  not  as  a  united 
parish,  but  by  townships  or  divisions  for  the  maintenance  of  the 
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poor,  that  arrangement  for  civil  paf'poses  is  not  in  any  way  to  be    H.  L.  (E.)^ 
adected  by  the  Act  of  Parliament^  the  Act  being  merely  for  eccle-        1876 
aiastical  purposes.  Gubn 

Now,  I  most  repeat  that  if  the  question  stood  merely  upon  the  ^^^  SuMif 

Act  of  Parliament,  I  cannot  persuade  my  mind  that  any  possi-       

bility  of  doubt  could  arise.  The  doubt  which  has  arisen  has 
arisen  from  the  &cts  which  are  stated  to  exist  outside  the  Act  of 
Parliament,  and  which  I  will  now  refer  to,  and  having  referred  to 
them,  I  will  ask  your  Lordships  whether  they  can  fairly  be  intro- 
'duced  for  the  purpose  of  controlling  or  affecting  the  natural 
<3on8truction  of  the  Act  of  Parliament. 

Hy  Lords,  the  facts  which  are  introduced  are  with  reference  to 
the  position  of  the  township  of  Mareh,  or  if  it  is  properly  so  to  be 
-called,  the  chapelry  of  March,  and  to  the  position  of  certain  ofiScers 
elected  for  that  township  or  chapelry  styled  churchwardens,  elected 
before  the  passing  of  the  Act  of  Parliament.  My  Lords,  the 
statement  on  that  point  is  this.  At  the  date  of  the  Act  *'  there 
were  "  ''  in  the  said  parish  of  DoddingUm  the  consecrated  parish 
-church,"  '*  and  a  consecrated  chapel  at  Mareh^**  and  a  chapel  then 
out  of  repair  at  Bentoick.  Each  of  the  two  former  had  a  grave- 
yard, and  at  each  of  the  two  former  all  the  offices  of  the  Church 
«were  performed.  Persons  resident  within  the  township  of  March 
were  married  or  buried  in  the  chapel  or  in  the  graveyard  at 
Marchf  and  persons  resident  within  the  rest  of  the  parish  and 
rectory  of  Doddinffton  were  married  or  buried  in  the  church  or  in 
the  churchyard  at  Doddinffton,  though  it  occasionally  happened 
that  inhabitants  of  March  were  married  or  buried  in  Doddington, 
imd  inhabitants  of  Wimtlinffton  buried  at  March.  Divine  service 
and  christenings  and  churchings  only  were  performed  at  the  chapel 
at  Benwiek,  The  rector  resided  at  Doddington,  four  miles  from 
Mar  A,  and  served  the  chapel  at  March  by  a  curate,  who  was 
nominated  by  the  rector  of  Doddington,  and  licensed  by  the  Bishop 
of  Ely  to  that  duty.  In  the  vestry  books  and  other  documents  the 
hamlet  or  township  of  March  is  occasionally  called  the  parish  of 
March,  and  the  inhabitants  described  as  parishioners  of  the  hamlet 
of  March.  In  the  same  documents  the  chapel  of  March  is  occasion- 
•ally  called  the  "  church  of  March." 

Then  the  Case  states  that  in  the  eighteenth  year  of  King 


V. 

The  Qusen. 
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H.  L.  (E.)  Henry  YIIL  a  license  was  granted  by  Cardinal  Wdkey  relating  to 
1876  this  chapel  of  March.  That  license  is  in  evidence,  and  bj  it 
Gws  Cardinal  Wobey  takes  notice  that  it  had  been  made  known  to  him 
that  "  the  village  hamlet  called  ManA,  which  is  known  to  be  con- 
tained within  the  parish  of  the  parish  church  of  Doddingtan'*  "is 
distant  from  the  same  parish  church ''  so  many ''  English  miles^and 
on  account  of  such  distance  and  other  dangers,  or  risks,  it  some- 
times becomes  burdensome  to  tbe  inhabitants,  especially  the  old 
and  invalids,"  to  journey  '*  to  the  same  parish  church  of  Dcddingtofk 
for  hearing  masses  and  other  divine  offices,  and  receiving  sacra- 
ments and  sacramentals,  especially  in  winter  time."  And  then 
license  is  given  to  the  inhabitants  of  the  hamlet  of  March  to  hear 
mass  at  the  chapel  of  8t  Wendred,  and  to  receive  the  sacraments 
and  sacramentals  there,  these  words  being  added,  ^^  saving  other- 
wise the  rights  of  the  said  parish  church,  and  without  prejudice  of 
the  rector  of  the  same."  That  license  appears  to  me  to  put  the 
chapel  of  March  very  much  in  the  position  of  what  we  call  a  chapel 
of  ease  at  the  present  day. 

Then  the  Case  states  that  the  parish  derk  of  March  was  ap- 
pointed by  the  rector  of  Doddington.  **  The  sexton  of  MarA  was 
appointed  separately  at  a  vestry  of  the  parishioners  of  the  hamlet 
of  March,  without  any  interference  on  the  part  of  the  rector  in  the 
choice  or  appointment  of  such  sexton*  The  clerk  and  sexton  of 
March  respectively  alone  received  fees  for  marriages  .and  borialSk 
and  other  services  performed  within  the  township  and  in  the 
chapel  of  March.  Neither  the  parish  clerk  nor  sexton  of  MarA 
ever  paid  a  moiety  or  any  other  proportion  "  of  those  fees  "  to  the 
parish  derk  or  sexton  "  of  DoddingUm.  Paragraph  21  of  the  Case 
states,  ^^  The  churchwardens  of  DoddingUm  performed  no  dotiesin 
or  affecting  March.'*  Paragraph  22  says,  *'  The  chapel  at  Bemoiek 
was  served  either  by  the  rector  or  his  curate  at  Boddington,  and  in 
latter  years  a  separate  curate  was  appointed  for  Benwiek*'  Then 
paragraph  23  states,  '^  The  rectory  and  parish  of  Doddingtm  was 
not  a  parish  properly  speaking  in  civil  matters ;  each  of  the  town- 
ships or  hamlets  of  DoddingUm,  March^  WimblingUm,  and  Benmck 
stood  alone,  each  making  its  own  poor-rate  and  highway-rate,  and 
having  its  own  overseers  of  the  poor  and  surveyors  of  highways. 
The  ratepayers  of  March  held  their  own  vestry  at  Mareh,  and  tbe 
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ratepayen  of  the  other  townships  or  hamlets  their  own  yestry  at    H.  L.  (E.) 
Doddington^  as  occasion  required.     The  rector  of  Doddington       1876 
officiated  whenever  he  thought  proper  at  the  chapel  of  March.      q^^Zx 
March  had  separate  churchwardens,  and  a  church-rate  confined  to  rp^^  qcbn. 

Martih,     The  cburch-rates  were  ordinarily  headed  as  for  'the       

hamlet  of  Mareh,*  and  as  made  by  the  inhabitants  of  the  hamlet  of 
March  for  the  necessary  repairs  of  the  church  or  chapel  in  the  said 
hamlet  The  inhabitants  of  BoddingUm  never  interfered  in  these 
vestries,  but  in  like  manner  they  held  their  own  vestries  at  the 
chnroh  at  Doddingtan,  without  any  intervention  on  the  part  of  the 
inhabitants  of  the  township  of  March.  Separate  churchwardens 
were  appointed  at  the  latter  vestries"  (that  is  to  say,  the 
Doddingtan  vestries)  '^by  the  name  of  the  churchwardens  for  the 
parish  of  Doddingtan.  The  churchwardens  so  appointed  exercised 
no  functions  within  the  hamlet  of  March.  There  is  only  one  in- 
stance on  record  of  a  church-rate  being  made  by  the  vestry  held 
at  Doddington  Ohwrch  (viz.  in  1736),  when  it  was  made  for 
Doddington  and  WimiUngton  only.  There  were  lands  called 
'town  lands'  vested  in  the  churchwardens  of  Doddingtan^  the 
revenues  of  which  were  applied  to  the  repairs  of  Doddington 
Church.  The  chapel  of  Bmwich  was  formerly  supported  by  volun- 
tary contributions,  and  latterly  it  had  not  been  supported  at  all, 
and  fell  down.  The  Common  Law  mode  of  electing  churchwardens 
has  always  prevailed  in  the  election  of  churchwardens  for  the 
parish  of  Doddingtan^  viz.,  a  joint  appointment  where  there  was  no 
difference,  and  in  case  of  difference,  the  appointment  of  one  chuich- 
warden  by  the  rector,  and  the  election  of  the  other  by  the 
parishioners.  At  the  vestries  holden  at  March  the  custom  was  for 
the  inhabitants  of  March  to  choose  two  churchwardens  for  that 
hamlet  This  custom  was  the  subject  of  litigation  in  1782,  and  a 
trial  was  had  at  the  assizes  for  the  county  of  Cambridge  in  that 
year,  which  resulted  in  a  verdict  establishing  the  custom.  The 
ehurchwardens  of  March  were  always  sworn  in  at  the  same  time 
and  place  as  the  churchwardens  of  Doddingtan^  and  acted  ex  officio 
as  overseers  of  the  poor  for  March.** 

Those,  my  Lords,  being  the  statements  in  the  Special  Case,  i£ 
your  Lordships  had  to  determine  what  exactly  was  the  legal  posi- 
tion  of  March,  whether  it  was  a  chapelry  merely  or  a  chapelry 
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H.  L.  (E.)  with  particular  quasi  parochial  rights,  considerable  argmnent, 
1876  perhaps,  might  be  applied,  and  possibly  great  care  would  require 
Q^^  to  be  bestowed  as  to  the  proper  conclusions  to  be  drawn  in  law 
^  from  the  facts  which  I  have  stated.  Bat,  my  Lords,  I  do  not 
—  think  that  that  is  necessary.  I  take  these  statements  aa  amount- 
ing to  this — that  there  were  officers  appointed  in  March  who  were 
called  churchwardens,  not  churchwardens  for  DoddingUm,  but 
churchwardens  for  Mareh,  and  there  appears  an  obvious  reason 
why  this  was  so.  The  church  of  DoddingUm  had  property  ade- 
quate to  its  support,  and  consequently  no  church-rat6  was  required 
to  be  made  for  the  support  of  the  mother  church.  On  the  con- 
trary, the  chapel  at  March  had  to  be  supported,  and  those  for  whom 
it  had  been  set  apart  as  a  chapel  of  ease,  naturally  and  obviously 
felt  it  to  be  their  duty  to  provide  for  its  support ;  and  accordingly 
a  church-rate  was  made  for  the  hamlet  of  Marehy  and,  it  must  be 
assumed,  was  applied  by  those  churchwardens.  The  handet  of 
March  also  maintained  its  own  poor,  and  those  persons  who  were 
chosen  to  be  the  churchwardens  for  the  hamlet  of  March  also  acted 
ex  officio  as  overseers  of  the  poor  for  the  hamlet. 

Now,  these  being  the  facts,  as  to  which  there  appears  to  be 
really  no  dispute,  let  me  ask  your  Lordships  to  consider  whether 
they  make  any  alteration  in  the  construction  of  the  Act  of  Parlia- 
ment, which  after  all  must  be  the  guiding  rule  by  which  we  have 
to  determine  the  present  case. 

My  Lords,  the  learned  Judges  in  the  Court  below  who  hare 
decided  in  opposition  to  the  Appellant,  apply  these  facts,  as  it 
appears  to  me,  in  two  ways.  In  the  first  place  they  apply  them  in 
the  positive  construction,  if  I  may  use  the  expression,  of  the  Sth 
section.  And  that  I  will  consider  in  a  moment.  They  also  apply 
them  in  another  way.  They  say :  You  have  here  a  custom  estab- 
lished in  the  hamlet  of  Mareh  for  the  parishioners  of  that  part  of 
the  parish  to  choose  officers,  who  are  called  their  churchwardens. 
That  custom  they  set  a  value  upon  to  such  an  extent  that  in  the 
middle  of  the  last  century  they  had  it  established  by  proceedings 
at  law.  You  cannot  suppose  (say  the  learned  Judges)  that  a 
custom  of  this  kind  is  to  be  taken  away  by  an  Act  of  Parliament 
without  express  words,  and  if  there  are  no  express  words  taking 
away  the  custom,  the  custom  must  be  held  to  remain. 
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I  will  say  a  word  upon  the  second  of  these  arguments  first.  I  H.  L.  (E.) 
have  to  remark  upon  it  that  there  is  no  doubt  that,  as  a  general  1876 
rule,  customs  or  rights  of  a  similar  description  are  not  to  be  taken  q^^ 
away  by  inference  or  without  distinct  words.  But,  my  Lords,  the  J^^^  Qrmms 
error,  as  it  appears  to  me,  which  the  learned  Judges  have  fallen  — 
into  upon  this  point  is  this.  This  custom  was  a  custom  connected 
with  and  attaching  to  the  hamlet  or  chapelry  of  Mcn'oh,  qua  hamlet 
or  chapelry.  The  Act  of  Parliament  does  not  continue  the  hamlet 
or  chapelry  of  Mareh.  If  it  did,  it  might  well  be  said  that  inci- 
dents of  this  kind  were  continued  along  with  it.  The  Act  of 
Parliament  makes,  ecclesiastically  speaking,  a  tahula  rcaa  of  t\\e 
whole  of  the  ecclesiastical  arrangements  within  the  area  of  the  old 
parish  of  Daddington,  and,  haying  made  that  tabula  rasa,  it  pro- 
ceeds to  erect  and  to  create  three  new  well-known  and  clear 
ecclesiastical  diyisious,  namely,  parishes,  or'  rectories,  within  the 
old  area ;  and,  creating  these  three  new  ecclesiastical  divisions,  it 
enacts  that  each  of  them  is  to  be  created  after  the  pattern  or 
example  of  the  old  and  entire  rectory,  and  that  each  new  rectory 
is  to  have  the  incidents  of  the  old  one.  My  Lords,  it  therefore 
ceases  to  be  a  question  as  to  whether  a  custom  attaching  to  the 
old  chapelry  or  hamlet  of  Mareh  is  or  is  not  taken  away  by 
express  words.  The  hamlet  itself  as  an  ecclesiastical  division  dis- 
appears— the  thing  is  gone — ^that  to  which  the  custom  attached  is 
no  longer  in  existence,  and  therefore  that  has  been  done  by  the 
Act  of  Parliament  which  is  much  stronger  than  the  abolition  of  a 
custom  by  express  words ;  that  is  abolished  upon  which  alone  the 
custom  could  exist,  and  to  which  alone  it  could  apply. 

My  Lords,  it  only  remains  to  apply  the  facts  thus  derived  from 
the  Special  Case  to  the  5th  section  in  the  way  in  which  the  majority 
of  the  learned  Judges  of  the  Court  below  propose  to  apply  them* 
This  is  the  mode  in  which  the  Judges  of  the  Court  below  apply 
them.  I  will  read  again  the  words  of  the  5th  section :  '*  When 
the  division  of  the  said  rectory  of  Boddington  into  several  parishes 
•and  rectories  shall  have  taken  effect  either  wholly  or  in  part  under 
this  Act,  two  fit  and  proper  persons  shall  be  chosen  churchwardens 
for  each  such  parish  when  such  division  shall  have  taken  effect,  at 
the  same  time  and  in  the  same  manner  as  churchwardens  are  now 
chosen  and  appointed  for  the  said  parish  of  Boddington.**    Now, 
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H.  L.  (E.)  say  the  learned  Judges  who  have  decided  against  the  Appellant^ 
1876  the  meaning  of  that  is  this:  Yonr  new  churchwardens  in  anew 
Gbeer  parish  (for  example,  of  March)  are  to  be  chosen  in  tlie  same  way 
Thb  QuBBir.  ^  churchwardens  were  appointed  in  any  part  of  the  dd  parish. 
—  In  the  old  parish  there  were  churchwardens  appointed  at  IM- 
dififftanf  and  in  the  old  parish  there  were  churchwardens  appointed 
at  March,  and  this  is  a  cumulative  expression  that  new  church- 
wardens are  to  be  appointed  throughout  the  whole  area  as  former 
churchwardens  were  appointed  throughout  the  old  area.  If  you 
find  that  in  one  part  of  the  old  area  churchwardens  were  appointed 
in  one  way,  and  in  another  part  of  the  old  area  in  another  way, 
when  you  make  your  new  divisions,  you  are  in  each  new  division 
to  appoint  your  new  churdiwardens  as  nearly  as  possible  in  the 
way  in  which  churchwardens  were  formerly  appointed  in  that  par- 
ticular area.  That  is  the  argument  of  the  learned  Judges,  Bat 
your  Lordships  will  perceive  that  that  argument  proceeds  alto- 
gether upon  a  fallacy,  or  rather,  I  should  say,  upon  an  inteqiok- 
tion  into  the  Act  of  Parliament  of  a  word  whi<dL  doee  not  oocor 
there,  and  the  excision  from  the  Act  of  Parliament  of  a  iivord  which 
is  there.  The  learned  Judges  substitute  for  the  plain  expressioii, 
^in  the  same  manner  as  churchwardens  are  now  chosen  and 
appointed  far  the  said  parish  of  DodcUngtan"  the  words,  ** in  the 
same  manner  as  churchwardens  are  now  chosen  and  appointed  "  in 
*'  the  said  parish  of  DoddingUm.**  But  what  says  the  Case  ?  The 
Case,  which  binds  both  parties,  says :  ^  Separate  churchwardens  were 
appointed  at  the"  DoddingUm  ''vestries  by  the  names  of  the 
churchwardens  for  the  parish  of  Doddingtan."  Is  it  to  be  said 
that  you  ought  to  alter  the  wording  of  the  Act  of  Parliament  in 
this  important  way,  and  that  having  words  describing  an  office  in 
apposite  and  proper  terms  **  churchwardens  for  the  parish,"  you  are 
to  alter  that  expression,  and  to  say  that  the  expression  points 
to  any  person  who  in  the  parish  is  appointed  a  churchwarden, 
although  he  be  not  one  of  the  churchwardens  for  the  parish,  bat 
a  churchwarden  for  March.  My  Lords,  nothing  could  be  more 
violent  than  that  construction. 

But  what  say  the  learned  Judges  to  the  second  part  of  that 
section  ?  ^  The  rector  of  each  of  the  said  new  rectories  exercising 
the  same  rights  and  powers  in  the  appointment  of  such  church- 
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wardens  or  one  of  them  as  the  rector  of  the  said  rectory  of    H.  L.  (E.) 
iJoddiiigton  now  exercises."    Say  the  learned  Judges :  That  means       1876 
'  that  if  the  rector  has  no  power,  he  is  not  to  exercise  any  power.      q^^ 
But  if  that  had  been  the  intention  of  the  Act  of  Parliament,  the  ^p     ^' 

expression  ought  to  have  been,  **  The  rector  of  the  new  rectory  of       

DoddingUm  retaining  the  same  right  and  power  in  the  appoint- 
ment of  churchwardens  for  that  rectory  as  he  now  exercises." 
That  would  hare  been  a  clear  and  distinct  way  of  expressing  what 
would,  according  to  the  supposition,  have  been  meant.  The 
learned  Judges  absolutely  reduce  to  silence,  quoad  March,  the 
second  part  of  this  section,  and  make  it  altogether  inapplicable. 

My  Lords,  looking  at  the  Act  of  Parliament  apart  from  the 
statements  in  the  Special  Case,  I  feel  no  doubt  that  the  construc- 
tion does  not  give  to  the  parishioners  the  right  of  appointing  both 
the  churchwardens ;  and  looking  at  the  statements  in  the  Special 
Case,  and  applying  them  to  the  Act  of  Parliament,  I  cannot  find 
anything  in  those  statements  which  should  alter  the  plain  and 
natural  construction  of  the  Act  of  Parliament  I  therefore  submit 
to  your  Lordships  that  the  decision  of  the  Court  of  Queen's  Bench 
is  correct^  and  the  decision  of  the  Court  of  Exchequer  Chamber 
erroneous,  and  that  this  appeal  ought  to  be  allowed. 

LoBD  Chelmsfobd  : — 

My  Lords,  the  case  depends  entirely  upon  the  meaning  of  the 
words  of  the  5th  section  of  the  Act  for  dividing  the  parish  and 
rectory  of  DoddingUm  into  three  separate  and  distinct  parishes  and 
rectories.  Li  construing  the  Act  the  object  of  it  must  be  constantly 
kept  in  mind.  It  was  to  put  an  end  to  the  existing  parish  of  Dod- 
dififfton,  and  to  create  out  of  different  parts  of  it  three  entirely  new 
parishes.  It  was,  of  course,  absolutely  necessary  to  make  provision  for 
the  performance  of  parochial  functions  and  the  appointment  of  new 
parochial  officers  in  the  new  parishes.  The  Act  evidently  intended 
that  the  three  new  parishes  should  be  similar  in  all  respects,  unless 
otherwise  provided,  and  that  they  should  be  formed  upon  the 
model  of  the  parish  of  Doddington,  out  of  which  they  were  taken. 
There  is  nothing  throughout  the  Act  to  shew  that  the  new  parish 
o{  March  was  intended  to  be  distinguished  in  any  respect  from  the 
other  newly-constituted  parishes. 

Vol.  L  3  2  N 
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H.  L.  (E.)        But  it  was  argued  for  the  Respondent  that^  as  before  the  Act, 
1876        there  was  a  custom  in  March  to  choose  persons  who  were  called 
^^^      (though  improperly)  "  churchwardens,"  the  rector  of  Doddingtm 
«•         never  interfering  in  such  appointment,  the  words  in  the  5th  section, 
**  in  the  same  manner  as  churchwardens  are  now  chosen  and  ap- 
pointed for  the  parish  of  Baddington^  must  be  read  as  not  com- 
prehending Marchf  which  ought  to  be  regarded  as  having  been 
intended  to  be  left  as  to  this  matter  in  ^taJhk  quo.   But  the  separate 
appointment  of  wardens  for  March,  and  the  non-interferenoe  of  the 
churchvrardens  of  Doddinffton  with  their  functions,  have  nothing 
whatever  to  do  with  the  manner  of  choosing  and  appointing  church- 
wardens for  Daddington,  which  are  the  words  of  reference  to  the 
appointment  of  churchwardens  in  the  new  parishes ;  they  amount 
at  the  utmost  to  evidence  of  the  extent  of  the  powers  and  duties 
of  the  churchwardens  of  Doddinfftan  after  their  appointment. 

Under  the  Act  the  old  chapelry  and  township  of  Jfa^&  is  pat 
an  end  to,  and  it  appears  to  me  that  everything  connected  with 
it  in  this  character,  its  incidents,  privileges  and  customs,  are 
abolished.  And  I  cannot  imagine,  if  their  appointment  of  church- 
wardens was  intended  to  be  preserved,  that  this  should  not  have 
been  expressly  provided  for.  A  new  parish  is  created  instead  of 
the  old  chapelry,  and  this  must  necessarily  have  the  effect  of 
changing  its  character;  in  respect  at  least  to  parochial  officers.  A 
rector,  too,  is  placed  over  the  new  parish,  who  is  clothed  by  the 
Act  with  the  same  powers,  privileges,  rights  and  immunities  as 
belong  to,  and  are  exercised  by,  the  rector  of  Doddingtm.  Now, 
there  can  be  no  doubt  that  the  rector  of  Doddmgton  had  a  right  to 
intervene  on  the  choioe  of  churchwardens;  and  the  5th  section  of 
the  Act  provides  for  the  choice  of  churchwardens  in  the  manner 
as  they  are  chosen  in  the  parish  of  Doddtngton,  the  rectors  of  each 
of  the  new  rectories  exercising  the  same  rights  and  powers  in  the 
appointment  of  churchwarden,  as  the  rector  of  Doddingtoih  now 
exercises. 

It  is  said  that  this  provision  is  obscure,  but  1  confess  it  is  to  my 
mind  perfectly  clear.  We  are  referred  by  the  Act  to  the  manner 
in  which  churchwardens  are  chosen  in  the  parish  of  BoddingUmy 
and  the  rights  exercised  by  the  rector  of  DoddingUm  in  the 
appointment  of  them.     When  these  are  ascertained  (and  there  is 
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no  doubt  about  them)  they  are  applicable  to  the  new  rectories  and    H.  L.  (E.) 
to  the  new  rectors.  1876 

As  I  have  abeady  observed,  no  separate  notice  is  taken  of      g^^ 
March  throughout  the  Act,  which  seems  to  lead  fairly  to  the  con-   ^^^  QrjKos 
elusion  that  it  was  intended  to  be  placed  as  to  the  appointm^it  of       — 
churchwardens  and  in  other  respects  on  the  same  footing  as  the 
other  new  parishes,  all  of  them  being  established  upon  the  model 
of  the  parish  of  Doddinffian.    The  argument  for  the  exception  of 
March  from  the  provision  as  to  the  appointment  of  churchwardens 
is  founded  merely  on  implication,  which  cannot  in  my  opinion 
prevail  against  the  rights  expressly  and  clearly  conferred  upon 
the  rector  in  the  choice  of  churchwardens  in  the  same  manner  as 
upon  the  other  newly^sreated  rectors  by  the  6th  section  of  the 
Act. 

I  agree  with  my  noble  and  learned  friend  that  the  judgment  of 
the  Court  of  Exchequer  Ghamber  ought  to  be  reversed. 

LoBD  Hathebuit  : — 

Hy  Lords,  I  have  come  to  the  same  conclusion  after  hearing 
the  yery  able  arguments  of  counsel  at  the  Bar,  and  after  very 
seriously  considering  the  opinions  of  the  learned  Judges  who  have 
so  remarkably  differed  in  their  cozistruction  of  this  clause,  for  the 
case  almost  entirely  depends  upon  one  dause,  namely,  the  5th 
clause  of  the  Act  of  1847.  From  a  very  early  period  of  the 
argument  it  appeared  to  me  that  looking  at  the  Act  alone,  and 
especially  at  the  wording  of  the  5th  clause,  without  regarding 
ftny  of  what  may  be  called  the  accompanying  curcumstanoes  under 
which  the  Act  was  passed,  there  could  scarcely  be  any  doubt  as  to 
what  the  construction  of  the  Act  must  be,  namely,  that  it  in- 
tended that  for  the  future,  after  the  new  parishes  were  constituted, 
the  election  and  appointment  of  churchwardens  should  be  such  as 
took  place,  and  had  always  taken  place,  in  the-  parish  of  Dodding^ 
totk  But  I  was  struck,  I  confess,  during  the  argument,  also  by 
the  observations  of  the  learned  Judges  to  the  effect  that  it  was 
necessary  to  consider  whether  any  other  construction  was  open, 
and  if  so,  whether  under  the  circumstances  which  attended  the 
passing  of  the  Act  of  Parliament  that  other  construction  ought  to 
take  effect. 

3  2N22 


540  HOUSE  OP  LOEBS  [VOL.  L 

H.  L.  (G.)       It  was  urged  with  considemble  foroe  by  some  of  those  learned 

1876        Judges  who  expressed  an  opinion  contrary  to  that  which  I  now 

Gbbkit      hold,  that  this  being  a  priTate  Act  of  Parliament,  passed  withont 

Tbk  Qubbn.  ^®  usual  summoning  of  the  [persons  who  might  be  supposed  to 
take  an  interest  in  the  passing  of  the  Act,  and  there  having  been 
a  litigation  some  sixty  years  before  the  passing  of  the  Act  with 
reference  to  the  election  of  churchwardens  at  this  very  place, 
Mcmih — in  relation  to  the  controversy  which  now  exists,  it  could 
not  be  supposed  that  it  was  the  intention  of  the  Act  to  alter,  by 
indirect  means,  the  rights  which  had  been  ascertained  and  declared 
as  between  the  rector  and  the  inhabitants  as  to  the  appointment 
of  churchwardens ;  and  that  if  another  construction,  therefore, 
could  possibly  be  put  upon  the  clause,  that  construction  was  the 
one  which  we  should  be  justified  in  placing  upon  it,  in  preference 
to  anything  which  would  appear  to  work  an  injustice,  on  the  part 
of  the  Legislature,  towards  persons  whose  rights  had  within  a 
comparatively  recent  period  been  ascertained  after  dispute. 

Now,  my  Lords^  at  that  stage  of  what  I  was  considering  I 
desired  to  be  furnished  with  a  copy  of  the  Act.  I  knew  that  in 
these  private  Acts  of  Parliament  there  is  always  to  be  found  a 
saving  dause  with  reference  to  all  persons  who  are  supposed  to  be 
interested  or  capable  of  having  an  interest,  which  the  Legislature 
may  possibly  not  be  aware  of,  aod  which  it  is  therefore  desirous  to 
preserve  in  the  subject-matter  of  the  Act  of  Parliament  I  find 
in  the  Act  wo  are  construing  the  usual  saving  clause  which  one 
would  expect  to  find  there  with  regard  to  all  persons  interested  in 
the  advowson  and  in  the  proprietary  right  which  the  patron  would 
have  in  the  advowson.  Their  interests  are  all  saved ;  but  there 
is  another  clause  which  is  important  as  a  saving  clause,  and  which 
shews  the  scope  and  frame  of  the  Act  in  its  entirety.  That  danse 
is  the  44th,  by  which  it  is  provided,  "That  nothing  in  this  Act 
contained  shall  make  any  alteration  in  the  division  of  the  said 
parish  of  Dcddinffton  into  townships  or  divisions  for  the  main- 
tenance of.  the  poor,  or  in  any  civil  purpose  whatsoever  relating 
to  the  preset  parish  of  Boddmgton^'  The  Legislature,  therefore, 
tells  you  what  is  intended  to  be  done  by  this  Aot^  namely,  that 
the  Act  was  passed  for  what  one  may  call  a  purely  ecclesiastical 
purpose,  and  that  all  civil  rights  are  intended  to  be  in  this  manner 
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Bayed;  unless,  indeed,  as  might  possibly  occur,  and  as  it  has  been    BL  L.  (E.) 
argued  before  us  that  it  may  be  said  in  a  sense  to  oocur,  with       1876 
regard  to  the  appointment  of  churdhwardens,  it  should  be  found      qbben 
that  any  civil  right  was  affected  by  the  oonstmction  whioh  one  ^.^  I* 
felt  oneself  bound  to  place  upon  the  Act.  — — 

And  I  find  in  the  preamble  that  which  corresponds  exactly  with 
the  view  which  I  attribute  to  the  Legislature  in  inserting  in  the 
44th  clause  a  protection  of  the  civil  rights  of  all  persons  within 
the  parish.  The  preamble  recites,  first,  that  the  parish  of  Dodr 
dington  comprises  these  different  hamlets  and  townships — I  do 
not  farther  pursue  that  part  of  it ;  and  then  it  proceeds :-— [His 
Lordship  read  it,  see  anie^  p.  614.] 

Therefore  one  sees  that,  being  passed  for  ecdesiastioal  purposes, 
the  object  of  the  Act  could  not  affect  prejudicially  the  civil  rights 
of  the  inhabitants.  It  was  an  Act  passed  very  largely  for  the 
benefit  of  the  inhabitants  of  this  unwieldy  district,  far  exceeding 
both  in  size  and  value  most  of  the  ordinary  parishes  in  the  king- 
dom. Large  benefits  are  in  fact  conferred.  You  find  that  a  pro- 
vision is  made  by  the  bill,  with  the  concurrence  of  the  patron, 
without  whose  concurrence,  of  course,  it  would  not  have  been  done, 
and  with  the  concurrence  of  the  bishop,  for  establishing  in  this 
large  district  of  Mareh^  which  up  to  that  time  had  had  only  a 
licensed  curate  residing  within  the  boundary  of  the  townships,  and 
had  been  as  it  were  separated  by  a  distance  of  about  four  miles 
from  the  parish  church,  for  establishing  in  that  district,  and  in  a 
third  district  whioh  is  also  created,  a  permanent  and  resident 
rector  instead  of  a  licensed  ourate. 

Now,  when  your  Lordships  look  to  another  clause  in  the  bill 
you  form  some  idea  of  the  means  which  were  considered  to  be  re- 
quired for  effectuating  these  purposes,  because  although  power  is 
given  to  borrow  upon  the  advowson  considerable  sums  of  money 
for  the  purpose  of  erecting  a  church  at  Bemoich,  instead  of  the 
dilapidated  building  there,  and  for  the  purpose  of  erecting  paraon- 
age-houses  both  in  Mareh  and  at  Benmdc^  yon  find  that  the  Legis- 
lature thought  fit  by  the  29th  section  to  set  a  limit  upon  the 
expenditure  for  these  purposes,  and  that  limit  is  mentioned  (taking 
all  the  various  objects  mentioned  in  tha  29th  clause  together,  and 
adding  together  the  sums  of  money  appropriated  to  them)  at 
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H.L(E.)    £1150.    What,  therefore,  was  the  object  of  the  Act?    I  think 
1876        Bome  of  the  learned  Judges  scarcely  bad  that  saflSdeixtly  before 
Q^^      their  minds.    The  main  object  of  the  Act  was  the  better  isstnic- 
Tbe  Qubbk  ^^^^  ^^^  better  pastoral  care  of  the  inhabitants  of  the  whole  of 
this  large  district^  comprising  three  or  four  townshipe,  and  to  pro- 
vide for  that  by  means  of  a  rector  residing  in  each  of  the  new 
districts,  instead  of  one  rector,  superintending,  as  he  had  done  up 
to  that  time,  the  whole  of  the  larger  parish,  to  provide  for  his 
residence  there  by  means  of  a  house  which  was  to  be  built  for 
him. 

Finding  that,  you  are  not  surprised  when  you  come  to  the  other 
clauses  of  the  bill  to  find  that  in  constituting  these  parishes  the 
Legislature  provides  that  the  parishes  should  be  constituted  with 
a  system  and  with  a  staff — if  I  may  so  express  it — which  should 
place  them  in  the  position  of  wholly  independent  new  parishes. 
That  accordingly  is  done.  These  three  districts — Benwieh  town- 
ship, Doddingtan  township  (as  distinguished  from  BoddifngUm 
parish),  and  Mao'ch  township — are  accordingly  by  means  of  the 
Act  constituted  into  three  separate  and  distinct  parishes  for  all 
ecclesiastical  purposes  without  the  invasion  of  any  civil  rightai 

That  being  done,  coming  to  the  5th  clause  with  that  view,  we 
must  consider,  in  the  first  place,  its  natural  meaning,  and  see  if  it 
should  by  any  [means  be  diverted  or  explained  into  a  somewhat 
unnatural  construction  by  having  regard  to  the  state  of  circnm- 
stances  which  existed  at  the  time  of  the  passing  of  the  Act.  The 
enactment  itself  relates  to  the  time  when  the  division  into  separate 
parishes  shall  have  taken  place.  I  pass  over  the  fact  that  there 
was  a  power  of  sub-dividing  the  new  parishes  afterwards,  which  I 
think  can  have  no  bearing  upon  the  point  before  your  Lordships. 
The  first  part  of  clause  5  does  not  speak  of  churchwardens 
being  ^*  chosen  and  appointed,"  but  says  ''  chosen."  But  in  a  sub- 
sequent passage  the  same  clause  says,  *'  in  the  same  manner  as 
churchwardens  are  now  ehsaen  and  appointed.**  I  do  not  think 
that  that  difference  of  expression  can  be  construed  as  giving  any 
different  effect  to  the  first  part  of  the  clause  as  distinguished  from 
the  second  part.  With  r^ard  to  Boddington  township  proper 
there  never  could  be  any  doubt,  and  there  has  been  none  raised  in 
the  course  of  the  inquiry,  as  \x>  the  mode  of  constituting  church- 


*i 
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wardens,  yet  that  township  is  included  in  the  phrase  '^  shall  be  '  H.  L.  (E.) 
chosen  churchwardens."    BoddingUm  is  not  omitted  there.    The       1876 
mode  of  constitating  churchwardens  pointed  at  in  the  latter  part      q^k 
of  the  sentence  was  by  means  of  election  and  appointment ;  that  ^^  oo^ks 
is  to  say,  that  if  the  rector  and  the  parishioners  agreed  they       — 
would  be  appointed,  bat  if  they  differed  the  rector  would  have  to 
appoint  one  of  them  and  the  parishioners  to  elect,  the  other.    The 
two  churchwardens  are  to  be  appointed  churchwaidens  for  the  new 
parish  ''at  the  same  time  and  in  the  same  manner  as  church- 
wardens are  now  chosen  and  appointed  for  the  said  parish  of 
DoddingtonJ* 

Now,  my  Lords,  I  think  upon  all  the  documents  (and  I  do  not 
enter  into  the  detailed  statements  of  the  case  because  they  are 
faaiiliar  to  year  Lordships  after  this  long  investigation)  it  is  quite 
clear  that  the  churchwardens  for  Doddinffton  were  the  church- . 
wardens  whom  the  parishioners  elected  in  concurrence  with  the 
rector,  if  they  did  concur,  or  of  whom  the  parishioners  elected  one 
and  the  rector  appointed  one,  if  there  was  a  difference  of  opinion 
between  him  and  the  parishioners.  No  other  set  of  people  I 
think,  from  any  part  of  the  case,  can  be  taken  to  have  been 
churchwardens  for  Doddinffton.  Indeed  I  asked  the  question 
during  the  argument,  although  I  felt  pretty  sure  that  it  could  be 
only  answered  in  one  way ;  whether  any  instance  had  been  heard 
or  alleged  of  the  churchwardens  of  March  being  called  the  church- 
wardens for  Doddinffton,  or  of  any  other  persons  whatever  being 
called  the  churchwardens  for  Doddinffton,  except  those  who  were 
elected  or  appointed  in  what  is  called  the  Common  Law  manner, 
namely,  one  by  the  parishioners  and  the  other  by  the  rectior.  My 
own  impression,  I  confess,  would  be,  that  notwithstanding  the 
statement  in  the  Case  that  no  instances  are  found  of  a  Doddinffton 
churchwarden  acting  in  any  way  for  the  district  of  March,  notwith* 
standing  the  district  of  Mareh  being  kept  separate  all  through  the 
history  of  the  case  from  Doddinffton,  as  far  as  regards  the  operation 
of  the  churchwardens  acting  within  that  range — still,  however 
that  may  be,  or  however  and  whenever  that  state  of  circumstances 
may  have  arisen,  the  natural  and  original  course  would  be  that 
the  mother  church  would  have  its  own  churchwardens  as  church- 
wardens for  the  whole  of  the  rectory ;  that  is  to  say,  the  whole  of 
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H.  L.  (B.)    this  huge  parish  of  Boldington.    By  degrees,  no  doubt,  it  might 

1S7G        well  be  that  it  came  to  pass  that  they  confined  their  operations  (o 

Q^^  .  the  township  of  Doddinffton,  because  there  existed  a  chapelry  in 

Tms  QatEs  ^^^^^^^  remote  part  of  this  large  parish,  in  which  chapelry  certain 

persons  were  elected  to  be  churchwardens,  who  appear  only  to 

have  repaired  that  chapel  and  never  to  have  acted,  or  dreamt  of 
acting  by  way  of  making  a  rate  in  the  general  parish  of  Dodding- 
ton.  Nothing  of  that  kind  seems  to  have  happened.  But,  on  the 
contrary,  what  seems  to  happened  is  this — church-rates  were  rarely 
made  at  all  (so  rarely,  that  there  is  only  one  instance  found  of 
them,  in  consequence  of  the  existence  of  certain  endowments)  for 
the  maintenance  of  the  fabric  of  the  parish  church  of  Boddingtm. 
Whatever  may  have  been  the  state  of  the  law  in  the  days  when 
church-rates  existed,  as  they  did  in  1847 — supposing  it  should 
have  been  necessary  to  impose  a  church-rate  then,  whether  or  not 
the  parishioners  of  March  could  have  been  compelled  to  support 
the  parish  church  of  Doddington — ^I  have  no  doubt  whatever  that 
when  you  find  the  words  ''churchwardens  for  the  parish  otlhi" 
ditiffton "  in  the  Act,  there  being  nothing  to  compete  with  that 
interpretation,  you  must  take  it  to  mean  the  churdiwardens  for 
the  whole  parish  of  Doddington  as  far  as  their  name  was  concerned, 
and  as  far  as  their  original  functions  were  concerned,  however 
much  those  original  functions  may  have  been  altered  subsequently. 
At  all  events,  it  is  clear  that  whether  you  take  them  to  have  been 
churchwardens  for  the  whole  parish  of  Doddington,  or  chiu-cl- 
wardens  for  the  township,  they  were  not  churchwardens  for  March 
OS  separate  and  distinct  from  the  township  of  Doddington  proper. 
Nor  certainly  were  the  churchwardens  of  March  at  any  time  what- 
ever, either  popularly  or  legally,  the  churchwardens  for  Dodding- 
ton. Therefore,  the  plain  interpretation  of  the  clause  is  only  one, 
that  the  churchwardens  shall  be  elected  as  the  churchwardens  for 
Doddington  were. 

That,  my  Lords,  is  the  plain  and  the  only  interpretation;  and 
the  words  which  follow  appear  to  me  to  make  it  still  plainer, 
because  the  end  of  the  clause  says  that  the  rector  of  each  of  the 
new  rectories  is  to  exercise  *'  the  same  rights  and  powers  in  the 
appointment  of  such  churchwardens,  or  one  of  them,  as  the  rector 
of  the  said  rectory  of  Doddington,  otherwise  Domington,  now  exer- 
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cises."  Bat,  my  Lords,  it  appears  to  me  to  be  plain  that  that  can  h.  L.  (E.) 
only  point  to  this,  that  when  the  parish  is  divided  into  three  parts  isre 
the  rights  of  the  rectors  of  those  new  districts  shall  be  the  rights  q^^ 
now  enjoyed  by  the  rector  of  the  mother  church  in  respect  of  the  „  ^ 
appointment  of  churchwardens.  It  seems  to  me  that  any  other  — 
interpretation  would  be  most  strained  and  forced.  It  would  in- 
Tolve  this;  when  a  new  rector  comes  in,  being  appointed  under 
the  Act,  he  would  say :  I  am  to  act  in  the  appointment  of  church- 
wardens because  I  find  that  I  am  directed  to  act  in  the  same 
manner  and  to  have  all  the  same  rights  and  powers  in  the  appoint- 
ment of  churchwardens  as  the  rector  of  Doddingion  had :  what 
right  had  he?  Then,  according  to  the  interpretation  of  some  of 
the  learned  Judges,  from  which  interpretation  I  am  now  differing, 
the  answer  would  be — ^None  at  all :  therefore  what  you  are  asking 
is  a  foolish  question ;  you  are  to  have  all  the  rights  which  the 
rector  of  Doddingion  had,  but  here,  in  March,  the  rector  of 
Doddington  had  no  rights  at  all,  and  those  are  just  the  rights  that 
yea  are  to  have.  That  would  seem  to  me  to  be  a  very  strange 
and  unnatural  construction  of  the  Act  of  Parliament;  and  he 
would  say,  I  expected  to  find  that  my  rights  would  be  defined,  and 
I  expected  them  to  find  them  to  be  according  to  this  model  which 
the  Act  sets  before  me,  namely  the  model  of  Doddington;  and  the 
rector  of  Doddington  had,  at  the  time  the  Act  passed,  namely  in 
the  year  1847,  this  power,  under  the  Common  Law  right,  of  ap- 
pointing one  churchwarden  in  case  of  differences  between  him  and 
his  parishioners  on  the  subject. 

It  is  said,  however,  that  as  you  can  interpret  this  clause  in 
a  different  way,  you  ought,  in  the  circumstances  of  this  case,  to 
do  80.  Mr.  Baron  BramweU  undoubtedly  puts  it  very  ingeni- 
ously— be  says :  You  are  to  take  all  Doddington  when  it  is  divided 
into  its  several  parts,  and  say  that  churchwardens  shall  be  ap- 
pointed as  they  have  been  appointed  for  the  pari^ih  of  Doddington^ 
and  in  the  parish  of  Doddington  you  find  two  modes  of  appoint- 
ment ;  the  way,  therefore,  to  arrive  at  a  construction  which  will 
at  once  reconcile  the  existing  state  of  the  law,  as  it  had  been  in 
comparatively  recent  times  determined,  with  the  provisions  of  the 
Act  is  this.  You  must  construe  the  Act  reddendo  singula  sin- 
gulis; when  you  are  in  this  part  of  Doddington  it  is  to  be  as 
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H. li.(E.)  churchwardens  are  appointed  in  this  part;  when  yoa  are  in 
1876  another  part  it  is  to  be  as  chnrchwardens  have  been  aocnstomed 
G^^      to  be  appointed  in  that  other  part    It  appears  to  me,  my  Lords, 

The  Qumff.  ^  ^^^^  violent  construction  which  requires  you  to  i^ply  the  prin- 
—  ciple  of  reddendo  nngvla  singulis  in  this  way  when  you  find  (and 
'  this  seems  to  me  to  clinch  it)  that  the  subsequent  termination  of 
the  clause  says  that  the  rector  is  to  have  all  the  rights  and  powers 
which  the  rector  of  DbddingUm  had.  As  to  construing  it  reddenixi 
singula  singulis,  if  you  can  apply  the  phraseology  in  a  rational 
and  sensible  manner  to  each  part,  then,  no  doubt  there  would  be 
great  force  in  saying  that  you  should  take  it  in  its  different  parts 
according  to  what  you  conceire  to  be  the  intention  of  the  Legis- 
lature with  reference  to  each  of  those  different  parts.  But  when 
you  find  that  what  you  call  interpreting  on  the  principle  of 
reddendo  singula  singulis  simply  strikes  out  all  the  last  words 
of  the  section,  which  says  that  the  rector  is  to  have  all  snch 
rights  and  powers  as  the  rector  of  Doddington  had,  and  in  the 
case  of  this  large  third  part  of  the  parish  you  tell  the  rector  that 
he  is  to  have  no  right  or  power  in  the  matter  at  all :  then  I  think 
it  is  evident  that  you  are  stretching  that  construction  to  an  extent 
to  which  the  clause  itself  is  incapable  of  being  extended,  and  it 
appears  to  me  that  if  we  were  so  to  read  it  we  should  in  fact 
be  making  a  new  Act  of  Parliament  instead  of  construing  the 
enactment  which  we  find  before  us  in  the  plain  language  of  the 
clause. 

But,  my  Lords,  I  feel  the  less  scruple  in  coming  to  this  con- 
clusion, because  I  see  no  necessity  for  our  endeavouring  to  strain 
the  constrnction  with  reference  to  the  external  circumstances  to 
meet  this  view.  A  well-known  passage  from  Lord  Coke  has  been 
cited  by  Mr.  Justice  Quain,  namely,  that  you  are  not  to  do  away 
with  existing  special  rights  by  general  affirmative  words.  Bat 
if  the  affirmative  words  are  clear,  plain,  and  precise,  and  the  two 
things  will  not  co-exist  or  stand  together,  then  I  apprehend  you 
are  compelled  to  come  to  a  construction  which  is  a  sensible  con- 
struction in'  itself  and  also  a  natural  and  ordinary  constmction. 
Finding  that  the  two  things  will  not  stand  together,  you  are 
compelled  to  adopt  that  construction  which  the  plain  sense  of  the 
words  requires,  although  it  may  in  some  degree  interfere  with 
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what  had   been  done  on  previous  occasions  within  the  same    H.L.(B.) 
district ;  the  real  point  of  the  case  being  this,  that  this  Act  does,        1S76 
for  purposes  beneficial  to  all  the  inhabitants  ecelesiasticallyy  sub-      gbxek 
divide  this  great  parish  into,  three  parishes ;  it  constructs  each  of  j,^  qokbt. 

these  new  parishes  on  the  model  of  the  old  parish,  and  giving       

them  that  constmotion,  it  gives  them  a  frame  of  church  govern- 
ment, as  far  as  this  question  of  churchwardens  is  involved,  similar 
to  that  which  existed  in  the  original  parish,  which  was  the  mother 
parish  of  the  whole. 

My  Lords,  coming  to  the  6th  clause,  it  does  not  appear  to 
me  that  any  difficulty  arises  there.  The  6th  clause  not  only 
offers  no  difficulty  in  this  construction,  but  in  one  point  of  view  it 
seems  to  me  materially  to  assist  us  in  construing  the  Act  as  'I 
propose  to  construe  it.  It  seems  to  me  to  be  a  saving  clause 
with  regard  to  anything  done  by  the  churchwardens  anterior  to 
the  alteraticm  and  the  creation  of  the  new  parishes.  That  tends 
very  stroogly  to  shew  that  the  Legislature  was  aware  that  it  was 
constructing  something  altogether  new,  because  if  the  construction 
of  clause  6  was  such  as  is  contended  for  by  the  learned  Judges 
whose  view  I  am  now  differing  from,  there  would  have  been  no 
necessity  to  make  any  saving  about  the  churchwardens  of  March 
at  all.  The  new  rector  would  have  had  nothing  to  do  with  them 
with  reference  to  their  election,  and  the  Act  would  simply  con- 
tinue the  churchwardens  of  March  in  their  existing  position  with- 
out any  new  offices  or  any  new  ecclesiastical  constitution  being 
framed.  But  it  appears  to  me  to  be  plain  that  it  was  intended  to 
have  a  fdl  ecclesiastical  constitution  in  each  of  the  new  parishes, 
and  that  that  ecclesiastical  constitution  should  be  according  to 
the  Common  Law  of  the  land.  That  being  the  case,  the  church- 
wardens of  March  would  no  longer  be  in  the  same  position  as  to 
election  as  before ;  there  would  be  a  new  mode  of  constituting 
them,  and  that  being  so,  it  was  necessary  under  the  new  code 
to  save  all  such  rights  as  they  had  until  the  new  system  could 
be  arrived  at. 

As  regards  the  statement  in  the  Case  that  the  churchwardens  of 
March  had  acted  ex  officio  as  overseers  of  the  poor,  I  apprehend 
that  no  difficulty  could  arise  in  that  respect.  The  Act  saves  all 
civil  rights^  and  if  it  be  necessary  to  have  an  election  of  overseers 
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H.  L.  (E.)    of  the  poor,  I  apprehend  that  that  election  will  take  place  in  the 
1876        ordinary  way  as  it  has  done  hitherto,  and  no  inconvenience  will 
Gwxs      occur.    The  parishioners  may  elect  the  same  persons  if  they  like, 
Tub  Qceen   ^^  ^^^^  ^^^^  ®^®^*  Others  if  they  prefer.    The  question  of  the 
—       election  of  churchwardens  remains  untouched  by  that.    I  appre- 
hend, my  Lords,  that  the  whole  scope  of  the  Act  remains  un- 
'    touched,  the  whole  scope  being  to  place  each  of  these  parishes  in 
a  similar  position  with  regard  to  the  election  of  those  officers. 

For  these  reasons,  my  Lords,  I  concur  in  the  resolution  which 
has  been  proposed  to  your  Lordships  by  my  noble  and  learned 
friend  the  Lord  Chancellor. 

LoBD  Fenzakce  : — 

My  Lords,  after  the  full  discussion  which  this  case  has  received, 
and  ^especially  after  the  exhaustive  judgment  which  has  been 
delivered  by  my  noble  and  learned  friend  the  Lord  Chancellor,  1 
should  not  have  thought  it  necessary  to  say  a  word  upon  the  sub- 
ject if  there  had  not  been  a  division,  and  so  exact  a  division  as  there 
was,  between  the  learned  Judges  who  have  considered  this  matter 
in  the  Courts  below.  And,  my  Lords,  I  shall  confine  myself,  in  the 
observations  which  I  address  to  your  Lordships,  to  one  very  short 
and  simple  point.  I  may  say  that  1  entirely  agree  with  the  argu- 
ments and  statements  which  fell  from  my  noble  and  learned  friend 
the  Lord  Chancellor,  and,  therefore,  I  shall  forbear  from  dilatiog 
upon  the  points  on  which  he  has  dwelt 

The  first  thing  which  I  wish  your  Lordships  to  bear  in  mind  in 
considering  this  question  is,  that  the  scope  and  intention  of  this 
Act  was  expressly,  on  the  face  of  it,  limited  to  the  creation  of  three 
fresh  parishes  for  ecclesiastical  purposes.  The  words  in  the  statute 
by  which  that  is  made  apparent  are  found  in  the  first  clause.  It 
describes  the  division  that  is  to  take  place,  and  it  says  "  that  the 
township  of  Doddingion  and  the  hamlet  of  WiwiHingUm  shall  form 
and  be  one  separate  and  distinct  parish  and  rectory  for  all  eodesi- 
'astical  purposes."  And  then  follow  similar  provisions  for  the  other 
two  divisions,  into  which  the  original  parish  is  cut  up.  Then  in 
two  subsequent  clauses,  which  have  been  referred  to  by  your  tiord- 
ships,  clause  42  and  especially  clause  44,  it  is  distinctly  provided 
in  the  negative  *^  that  nothing  in  the  Act  contained  shall  make 
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any  alteration  in  the  division  of  the  parish  of  Doddingion  into    H.  L.  (h\) 
townships  or  divisions  for  the  maintenance  of  the  poor  or  in  any       1876 
civil  purpose  whatsoever  relating  to  the  present  parish  of  Dodding-      gbcen 
ton.'*    It  is,  therefore,  plain,  both  by  way  of  affirmative  and  nega-  ^^^  ovvEy 

tive  words,  that  the  scope  of  the  Act  is  limited  to  the  creation  of       

three  parishes  for  ecclesiastical  purposes;  and  whatever  rights 
the  inhabitants  of  the  four  townships  which  existed  within  the 
parish  had  at  the  time  of  the  passing  of  the  Act  in  relation  to  the 
maintenance  of  the  poor,  in  relation  to  choosing  officers  who  should 
regulate  that  maintenance  "^or  take  an  active  part  in  that  regula- 
tion, whatsoever  rights  the  inhabitants  had  in  any  civil  purpose 
or  ofSce  whatever,  as  attaching  to  the  separate  townships,  the 
Act  carefully  preserved  to  them. 

My  Lords,  bearing  that  in  mind,  the  short  question  is,  what  did 
the  Legislature  mean  when  it  said  that  the  churchwardens  should 
be  chosen  in  each  of  the  new  parishes  '^  at  the  same  time  and  in 
the  same  manner  as  churchwardens  are  now  chosen  and  appointed 
for  the  parish  of  Doddingionl"  On  the  face  of  them,  these  words 
would  not  appear  to  carry  with  them  any  ambiguity  whatever, 
because  a  parish  is  an  old  ecclesiastical  division  of  land,  and  one 
understands  what  the  meaning  of  appointing  churchwardens  for  a 
parish  is.  One  would  have  thought,  therefore,  upon  the  face  of 
the  statute,  that  there  would  be  no  difficulty,  because  one  would 
only  have  to  inquire  what  was  the  method  which  had  prevailed 
in  appointing  churchwardens  for  the  parish,  and  at  once  the  de- 
scription in  the  Act  of  Parliament  would  be  satisfied.  But  in  this 
particular  case  a  controversy  arises  upon  that  question,  and  the 
difference  which  has  taken  place  in  the  Courts  below  amongst  the 
learned  Judges  is  a  difference  in  the  view  which  they  take  of  the 
meaning  of  the  words  *'  appointed  for  the  parish  of  DoddingUmJ' 

Now,  my  Lords,  what  are  the  facts,  for  it  is  upon  the  conclusion 
to  be  drawn  from  the  facts  as  they  existed  in  the  parish  at  the 
time  the  statute  passed  that  any  difference  arises  ?  At  the  time 
wheir  this  statute  passed  there  was  a  manner  of  choosing  church- 
wardens for  the  parish  of  Doddingion — it  is  so  found  in  the  Case — 
^  The  inhabitants  of  Doddingion  never  interfered  in  these  vestries  " 
(that  is,  the  vestries  of  March),  **  but  in  the  like  manner  they  held 
their  own  vestries  at  the  church  at  Doddingion  without  any  inter- 
vention on  the  part  of  the  inhabitants  of  the  township  of  March*' 
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H.  L.  (£.)    Separate  churchwardens  were  appointed  at  the  latter  Yestries  by 

1876        the  name  of  the  churchwardens  for  the  parish  of  Doddinglof^ 

Q^^      And  then,  again^  lower  down  in  paragraph  25,  the  Case  states: 

Tub  QuMor   "  ^'^^  Common  Law  mode  of  electing  churchwardens  has  always 

prevailed  in  the  election  of  churchwardens  toe  the  pansh  of 

DodcUnfftan"  The  Case,  therefore,  states  that  there  was  a  mode, 
which  is  said  to  be  the  Common  Law  mode,  of  electing  church- 
wardens for  the  parish,  and  it  states  that  churchwardens  were  ajH 
pointed  at  certain  vestries  by  the  name  of  churchwardens  for  the 
parish  of  Loddmgton.  This,  upon  the  face  of  it,  would  seem  to 
satisfy  the  description  that  we  are  in  search  of,  in  order  to  give 
effect  to  the  Act  of  Parliament. 

But  then  it  is  said :  Yes,  these  people  were  appointed  by  the 
name  of  churchwardens  for  the  parish ;  but  in  point  of  &ct  they 
were  not  churchwardens  for  the  parish ;  they  were  churchwardens 
for  a  limited  portion  of  the  parish  only.  As  I  understand  the 
argument,  it  comes  to  that  Now,  my  Lords,  this  brings  me  to 
the  point  upon  which  I  wish  your  Lordships'  particular  attentioD, 
because  I  think  sufficient  attention  has  hardly  been  directed  to  it. 
In  my  judgment  they  were  not  merely  in  name,  but  they. were  in 
substance  and  in  £%ct  churchwardens  for  the  whole  parish.  The 
church  was  in  the  township  of  DoddinffUm.  The  inhabitants  of 
that  portion  of  the  parish  which  was  called  Marchy  being  at  some 
little  distance  from  the  parish  church,  had  a  chapel  at  which  they 
used  to  attend,  and,  practically,  I  dare  say,  they  did  not  attend  the 
parish  church  of  Doddingtcn.  But,  although  saying  nothing  as  to 
which  church  the  inhabitants  were  in  the  habit  of  attending  Divine 
worship  in,  the  Case  finds  that  the  offices  of  the  church  were  pe^ 
formed  at  the  parish  of  Doddington  and  at  the  chapel  of  Marchf 
and  that  **  persons  resident  within  the  township  of  MarA  were 
married  or  buried  in  the  chapel  or  in  the  graveyard  at  Marck,  and 
persons  resident  within  the  rest  of  the  parish  and  rectory  of  Doddkg* 
ton  were  married  or  buried  in  the  church  or  in  the  churchyard  at 
Doddington,  though  it  occasionally  happened  t^iat  inhalnitaite  of 
Ma/reh  were  married  ix  buried  in  Doddingion^  and  inhabitants  (rf 
of  Wimblitiffton  buried  at  Ma/reh"  Therefore  it  is  found,  upon 
the  face  of  the  Case,  that  practically  the  inhabitants  of  Mofrch  did 
occasionally  use  the  churchyard  and  the  church  at  Doddinffttm  as 
parishioners.    And,  my  Lords,  whether  they  did  or  whether  they 


VOL.  I.]  AND  PBIVY  COUNCIL.  551 

did  not,  I  am  quite  unable,  from  anything  which  is  to  be  found    h.  L.  (E.) 
upon  the  face  of  the  Case,  to  come  to  the  conclusion  that  they  had        igye 
lost  their  legal  right  to  do  so.    March  was  within  the  legal  parish      q^^ 
of  Doddimgton;  the  inhabitants  of  Manrch  were    parishioners  of         ^ 

jjoddmgion ;  it  seems  to  me  that  they  were  entitled  to  all  the        

seryices  of  the  Church  and  to  every  right  of  the  parishioners  of 
Doddingion.  If  that  be  so,  the  persons  who  were  appointed  church** 
wardens  for  the  parish  otDoddinffbm,  at'a  vestry  held  at  DodcUnff' 
tani  appear  to  me  to  have  been  in  &ct  and  in  substance,  as  well  as 
in  name,  churchwardens  for  the  parish.  If  so,  as  I  said  before, 
that  entirely  satisfies  the  words  of  the  section  we  have  to 
construe. 

Now  let  me  examine  whether  there  was  any  one  else  who  could 
satisfy  that  description.  The  only  other  mode  of  election  which 
the  Case  discloses  was  a  mode  of  electing  certain  persons  as  church- 
wardens for  Mardi.  What  does  the  Case  say  as  to  the  position 
which  those  pertons  held  ?  Paragraph  26  saysf  ^  At  the  vestries 
holden  at  March  the  custom  was  for  the  inhabitants  of  March  to 
choose  two  churchwardens  for  that  hamlet."  Therefore  the  church- 
wardens of  Mardh  were  chosen  as  for  the  hamlet  of  Manrch^  and  by 
no  stretch  of  language,  as  it  seems  to  me,  could  they  be  held  in 
any  sense  to  be  churchwardens  for  the  parish.  Thare,  therefore, 
was  at  the  time  this  Act  passed  a  mode  of  electing  churchwardens 
who  were  churchwardens  for  the  parish  in  substance  as  well  as  in 
name ;  and  there  was  another  mode  of  electing  churchwardens  who 
were  not  chturchwardens  for  the  parish,  but  only  for  the  hamlet  of 
Moflrth.  I  say  it  is  impossible  to  put  those  together  and  to  say 
that  those  four  persons  together  are  the  persons  who  are  meant 
when  the  5th  section  says  that  the  manner  of  electing  andap^ 
pointing  the  churchwardens  £or  the  parish,  of  Doddin^ton  is  to 
beoome  the  manner  of  electing  and  appointing  churchwardens  in 
future  for  the  new  parishes.  The  other  construction,  the  one 
already  placed  upon  the  clause,  seems  to  me  upon  the  &oe  of  the 
Act  of  Parliament  perfectly  to  satisfy  the  provisions  of  the  Act 
and,  as  I  should  say,  to  leave  it  without  anything  that  may  be 
called  reasonable  ambiguity. 

If  ow,  my  Lords,  why  is  that  to  be  departed  from  ?  The  propo- 
sition upon  which  my  judgment  is  founded  in  respect  of  construc- 
tion is  this — ^if  you  have  a  thing  described  in  a  statute,  and  you 
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H.  L.  (E.)  find  upon  applying  that  description  to  the  existing  facts,  tliat  there 
1876  is  one  set  of  facts  or  circamstances,  one  person  or  one  thing  as  the 
Gbeef  case  may  be,  which  amply,  fully,  and  entirely  satisfies  the  descrip- 
The  Quuh  *^^^  which  the  statute  gives,  then  you  have  no  right,  upon  any  sur- 
—  mise  as  to  what  the  Legislature  intended,  to  depart  from  that  simple 
description,  to  go  away  from  the  words  of  the  description  itself, 
and  to  amplify  them  or  vary  them  until  you  have  included  some 
set  of  circumstances,  some  other  set  of  persons,  or  bodies,  or  things, 
which  under  that  amplified  form  will  come  in  under  the  descrip- 
tion. I  say  that  it  is  a  principle  of  construction  that  no  such  thing 
should  be  done,  subject  to  this — that  if  upon  the  face  of  the  Act 
of  Parliament  you  find  that  giving  the  ordinary  sense  and  meaning 
to  the  words,  you  are  involved  in  some  inconsistency  in  any  of  the 
.  other  clauses,  it  may  then  be  necessary  to  search  about  and  see 
whether  the  palpable  and  obvious  construction  which  the  words 
point  at,  may  not  be  varied  in  order  that  that  inconsistency  may 
be  avoided.  But  there  is  no  such  inconsistency  here.  It  is  not 
suggested  that  this  creates  any  difficulty  whatever  except  this : 
It  is  said,  if  you  give  this  meaning  to  these  words,  which  is  their 
plain  and  natural  meaning,  you  will  then  be  depriving  the  inha* 
bitants  of  March  of  some  legal  right  which  they  had  at  the  time 
when  the  statute  passed,  and  that  you  ought  not  to  do  that  with- 
out precise  words.  My  Lords,  it  is  obvious  that  that  argument 
does  not  go  &r  enough,  if  I  am  right  in  the  canon  of  con- 
struction to  which  I  have  just  alluded.  But,  in  point  of  fact,  there 
is  no  such  right  taken  away.  My  noble  and  learned  friend  the 
Lord  Chancellor  has  already  pointed  out  that  the  right  of  election 
was  one  which  attached  before  to  the  hamlet  of  March  for  the 
civil  purposes  of  the  township,  and  that  this  Act,  which  is  con- 
fined to  ecclesiastical  purposes,  really  has  not  upon  the  face  of  it, 
either  expressly  or  impliedly,  taken  away  that  right  Under 
those  circumstances,  the  plain  words  of  the  statute  are  amply 
satisfied,  in  my  opinion,  by  the  state  of  facts  which  existed  at  the 
time  of  the  passing  of  the  Act,  and  the  mode  of  choosing  the 
churchwardens  for  the  parish  of  DoddingUm  must  be  intended  to 
mean,  and  must  mean  only,  that  mode  which  was  in  existence 
of  choosing  the  only  persons  who  satisfied  the  description  of  being 
churchwardens  of  the  parish. 
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LOBB  O^Hagan  :—  •  H.  L.  (E.) 

My  Loid%  it  was  my  purpose  to  make  some  observations,  bat       ^^^ 


the  case  has  been  so  exhanstively  treated  already,  that  I  think  I      Obebn 
should  only  waste  time  by  so  doing.    I  agree  with  my  noble  and  The  Queik. 
learned  friend  the  Lord  Obancellor,  that  upon  the  statute  |Mr  se 
no  question  could  really  arise  at  all.    The  construction  of  it  would 
plainly  lead  to  the  view  contended  for  by  the  Appellant 

As  to  the  question  which  does  arise  upon  the  findings  of  the 
Case  with  reference  to  the  custom  in  Mairchj  I  felt  some  difficulty 
in  my  mind,  I  confess^  during  the  course  of  the  argument.  The 
judgment  which  we  are  about  to  pronounce  will  not  really  affect 
the  civil  rights  of  this  paridi  at  alL  As  was  pointed  out  by 
my  noble  and  learned  friend  who  last  addressed  your  Lordships, 
the  civil  rights  of  these  parishioners  are  preserved.  As  to  their 
ecclesiastical  rights,  as  to  the  churchwardenship  connected  with 
ecclesiastical  affairs,  they  have  all  that  the  Common  Law  could 
ever  have  given  them«  The  rector  of  the  parish  will  derive  from 
your  Lordships'  judgment  nothing  that  the  Common  Law  would 
not  have  given  to  him,  and  nothing  that  in  my  opinion  ought  not 
to  be  legitimately  and  {Mroperly  given  to  every  rector  for  the 
purpose  of  governing  his  parish.  And  finally,  my  Lords,  if  these 
parishioners  lose  anything,  it  must  be  remembered  that  they  lose 
what  existed  before  in  a  very  limited  way,  getting  very  good  con- 
sideration  and  compensation  for  that  loss,  and  that  they  have 
derived  permanent  advantages,  as  pointed  out  by  my  noble  and 
learned  friend  opposite  (Lord  Haiherley),  in  their  perfectly  indepen- 
dent parishes,  advantages  fonn^ly  purchased  at  a  very  great 
expense.  That  appears  by  the  Act  of  Parliament  itself.  There- 
fore they  are  no  losers  upon  the  whole  trt^isaction. 

I  am  therefore  of  opinion  that  the  resolution  which  has  been 
proposed  by  your  Lordships  ought  to  be  passed, 

Judgmeta  of  the  Court  of  Exeheqwr  Chamber  re- 
versed,  and  judgment  entered  for  the  Defendanle, 
with  costs. 

Lords*  Joumah,  23rd  June,  1876. 

Solicitors  for  Appellant:  Oarrard,  Jaftws,  dt  Wolfe. 

Solicitors  for  the  Bespondent :  Meredith  db  Co. 

Vol.  L  8  2  0 


554  HOUSE  OF  LOBDS  [VOL.  I. 


[HOUSE  OP  LOBDS.] 
H.  L.  (E.)    MANUEL  MISA Appellant  ; 

1876  AiO) 

June  23, 26,  RAEKES  OUBEIE,  G.  GRENFELL  QLTN,) 

—  andOthebs /  R^»^^=^- 

Drc/t — Bill  payable  on  Demand— Stamp — Consideration — Sale  of  BillBfor 

Abroad, 

A  draft  drawn  for  the  amount  of  bills  of  exchange,  purchased  for  trans- 
mission abroad,  which  amount  by  the  usage  of  bill  brokers  is  due  on  the  first 
foreign  post-day  next  after  the  purchase,  and  which  draft  was  dated  as  of 
that  day,  is  an  order  for  the  payment  of  money  on  demand,  and  under  the 
3S  &  34  Vict,  c  97,  falls  within  the  description  in  the  schedule  to  that  Act, 
*'  Bill  of  exchange,  payable  on  demand,"  and  is  sufBciently  stamped  with  a 
Id.  stamp. 

Such  a  draft  or  order  made  by  a  person  who  has  sold  the  bills,  and 
addressed  to  the  purchaser  of  them,  constitutes  a  valuable  consideration  for 
a  cheque  given  by  the  purchaser  of  the  bills. 

It  does  so,  though  the  bills  sold  may  be  dishonoured  when  due. 

L.,  then  in  good  credit  in  the  City,  sold  to  M.  four  bills  of  exchange,  drawn 
by  himself  upon  P.  at  C<idiz.  They  were  sold  on  the  11th  of  February,  and 
by  the  custom  of  bill  brokers  were  to  be  paid  for  on  the  first  foreign  poetrday 
following  the  day  of  the  sale.  That  first  day  was  the  14th  of  February.  X. 
was  much  in  debt  to  his  banker,  and  being  pressed  to  reduce  his  balance, 
gave  to  the  banker  a  draft  or  order  on  M,  for  the  amount  of  the  four  bills. 
This  draft  or  order  was  dated  on  the  14th,  though  it  was,  in  fact,  written  on 
the  13tb,  and  then  delivered  to  the  banker.  On  the  morning  of  the  14th 
the  manager  of  Jf.'s  business  gave  a  cheque  for  the  amount  of  the  order, 
which  was  then  given  up  to  him.  X.  failed,  and  on  the  afternoon  of  the 
14th  the  manager,  learning  that  fact,  stopped  payment  of  the  cheque : — 

Beld,  that  the  banker  was  entitled  to  recover  its  amount  from  if. 

1  HIS  was  an  appeal^  under  the  Common  Law  Procedure  Ad,  1854, 
against  a  judgment  of  the  Exchequer  Chamber,  which  (diss.  Lord 
Coleridge,  O.J.)  had  afiSrmed  a  previous  judgment  of  the  Court  of 
Exchequer. 

The  Eespondents  were  bankers  in  London,  and  were  Plaintifis 
in  an  action  which  they  brought  against  the  Defendant  to  recover 
a  sum  of  £1999.  8a.,  under  the  following  circumstances: — 

F.  Be  Lizardi,  trading  under  the  name  of  **  Lizardi  &  Co.,** 
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carried  on  an  extensive  business,  and  dealt  largely  in  bills  upon    H.  L.  (E.) 
foreign  countries.     The  Plaintiffs  had  for  years  been  the  bankers        1876 
of  Lizardiy  who  had  a  high  credit  in  the  City.    Lizardi  had  two       jS^ 
accounts  with  the  Plaintiffs ;  one  a  loan  account,  the  other  a  draw-      cuawi. 

ing  account,  and  up  to  a  late  period  in  1872  had  usually  a  con-       

siderable  balance  in  the  Plaintiffs'  hands.  Early  in  1873  Lizardi 
got  into  money  difficulties,  and  in  February  of  that  year  was  in- 
debted to  the  Plaintiffs  in  the  sum  of  aboye  £83,000,  of  which  about 
£49,000  were  due  on  the  loan  account,  and  above  £34,000  on  the 
drawing  account  There  were  considerable  securities  deposited 
with  the  bankers  to  meet  this  debt,  but  Mr.  Cwrrie^  one  of  the 
banking  firm,  entertaining  very  strong  doubts  as  to  the  value  of 
these  securities,  was  urgently  pressing  Lizardi  to  reduce  the 
balance. 

Among  the  persons  with  whom  Lizardi  had  transactions  in 
business  was  Mr.  Mim,  the  present  Appellant.  Early  in  February, 
1873,  Misa  was  at  Jerez,  in  Spain,  and  desiring  to  send  thither  a 
remittance  from  London,  he,  on  the  11th  of  February,  telegraphed 
to  Mr.  Pritehett,  his  general  manager  in  his  London  business,  to 
purchase  from  Lizardi  bills  on  Cadiz  to  the  value  of  about  £2000. 
Fritehett  accordingly  instructed  Miaa's  ordinary  bill  broker  to 
obtain  such  drafts  from  Lizardi.  This  was  done,  and,  on  the  11th 
of  February,  1873,  a  clerk  of  Lizardi  left  at  Misa's  London  office 
four  drafts  drawn  by  Lizardi  in  the  name  of  Lizardi  dk  Co.  upon 
Mr.  Mamtd  F.  Paid,  of  Cadiz,  amounting  altogether  to  £1999.  3s., 
and  payable  at  fifteen  days'  date.  These  drafts  were  forwarded  by 
the  evening  post  of  that  day  to  Misa  at  Jersz.  It  is  customary  in  the 
Jjondon  money  market  to  pay  for  bills,  drawn  on  persons  in  foreign 
countries  and  obtained  in  London  through  a  bill  broker,  upon  the 
first  post-day  occurring  after  the  purchase  of  the  drafts.  The  post- 
days  are  Tuesday  and  Friday.  The  purchase  of  these  drafts 
having  been  made  on  Tuesday,  the  11th  of  February,  the  payment 
for  them  therefore  became  due  on  the  following  Friday,  which  was 
the  14th  of  February.  On  the  12th  of  February  Lizardi  was 
much  pressed  by  Mr.  Cwrrie  to  reduce  the  balance  of  the  debt 
owing  to  the  bankers,  and  on  the  13th  of  February  Lizardi  paid 
into  the  Plaintiffs'  bank,  to  the  credit  of  his  drawing  account^  the 
sum  of  £6925,  in  two  cheques  of  £6500  and  £425,  and,  on  the 

3  2  0  2 
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H.  L.  (E.)  same  day,  he  handed  to  Mr.  Cunrie  the  following  document,  which 
1876  was  partly  printed  and  partly  written  (1),  and  was  impressed  with 
Mig^       a  penny  stamp. 

CuMn.         "  M.  Mim,  Esq.,  ''  London,  14  Feb.,  1873. 

"  41,  CnOehed  Friars. 
"  Please  to  pay  to  Messrs.  Glyn,  MUk,  &  Co,,  or  bearer,  the  sum 
of  nineteen  hwndred  and  ninety-nine  pownds  three  shillings,  for  bills 
negotiated  to  you  last  post 
£1999  3s.  "F.DeLizardiitCo." 

The  words  **  for  bills  negotiated  to  you  last  post"  referred  to  the 
four  drafts  sent  to  Misa  at  Jerez  ;  but  the  Plaintiffs  did  not  know 
what  they  meant,  and  assumed  them  to  describe  regular  bills  sold 
by  lAzardi  in  the  usual  way  of  his  business,  and,  if  so,  it  was  usual 
to  draw  in  that  way  on  the  purchaser  of  the  bills  for  the  amount, 
and  sometimes,  but  not  always,  a  draft  of  that  kind  was  treated  by 
the  purchaser  as  a  bill  of  exchange,  and  the  word  '^  accepted  "  was 
written  across  it. 

On  the  13th  of  February  bills  drawn  by  lAzardi  in  favour  of 
other  persons  were  presented  to  the  Plaintiffs'  clerk  at  the  dearin  g 
'  house,  to  the  amount  of  above  £8000,  but  were  by  him,  on  in- 
structions received  from  his  house,  refused  to  be  passed. 

On  the  morning  of  Friday,  the  14th  of  February,  a  clerk  of  the 
Plaintiffs  left  at  Misa^s  office  in  London  a  notice,  partly  printed 
and  partly  written,  in  the  following  words : — 

"Abillon  Jlf.  Jf«a, 

**FoT  £1999  3s., 

"  Drawn  by  De  Lizardi  &  Co., 

<<  Lies  due  at 

**  Messrs.  Qlyn,  MiBs,  &  Co., 
"No.  67,  Lombard  Street. 

"  Please  to  call  between  the  hours,"  &c. 

Between  two  and  three  o'clock  of  that  day,  the  14th  of  February, 
the  Plaintiffs  sent  one  of  their  messengers  to  Misa's  office  with  the 
draft  draw£  by  Lizardi  on  Misa,  to  inquire  if  it  would  be  paid. 
Mr.  Pritehett  said  that  it  would  be  paid,  expressed  wonder  at  the 

(1)  The  words  and  figures  in  both  this  and  the  following  document  which^wero 
in  writing  are  here  printed  in  Italics. 
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questioDy  and  offered  to  give  a  cheque  for  the  amount)  which  the    H.  L.  (E.) 
messenger  did  not  take,  as  he  had  not  receiyed  authority  or  in-       1876 
structions  to  do  so.    About  an  hour  afterwards  Mr.  PritcheU  drew  a       hua 
cheque  on  Bamett^  Eoares^  db  Co^  (Misa^a  bankers)  for  the  £1999.  Za.,      cman. 

which  cheque  was  in  the  afternoon  handed  in  to  the  Plaintiffs,  who        

thereupon  delivered  up,  to  the  messenger  bringing  the  cheque,  the 
draft  of  Lizardi  on  Miaa.  The  amount  of  this  cheque  was  then 
entered  in  the  Plaintiffs'  books  to  the  credit  of  Lizardi.  The 
Plaintiffs  at  once  sent  the  cheque  to  the  clearing-house,  and  pre- 
sented it  for  payment ;  but  in  the  meantime,  Mr.  PritcheU  having 
heard  that  Lizardi  had  stopped  payment,  sent  to  Bametts  <fi  Co. 
that  the  cheque  he  had  drawn  in  favour  of  the  Plaintiffs  was  to  be 
stopped.  It  was  stopped.  Lizar^Zt  afterwards  absconded.  On  being 
declared  a  bankrupt^  it  was  found  that  lus  liabilities  amounted  to 
upwards  of  a  million  sterling — his  assets  were  very  small.  The 
four  drafts  he  had  drawn  on  Manuel  Paul  at  Cadiz,  payable  on  the 
25th  of  February,  and  which  had  been  sent  to  M.  Miea,  were,  on 
presentation  for  payment,  dishonoured. 

The  Plaintiffs  brought  an  action  against  Misa  on  the  cheque 
as  a  cheque  payable  to  Lizardi  '*  or  bearer,"  of  which  they  alleged 
they  '* became  bearers."  The  Defendant  pleaded:  1.  That  the 
Plaintiffs  were  not  the  bearers  of  the  cheques  as  alleged ;  2.  That 
he  made  the  cheque  through  the  fraud  ^of  Lizardi,  who  delivered 
the  cheque  to  the  Plaintiffs  to  hold  as  his  agents,  and  not  as 
bearers  and  transferees  thereof,  and  that  it  was  presented  for  pay- 
ment by  them  as  his  agents,  &c. ;  3.  That  there  never  was  any 
value  given  to  the  Defendant  for  the  cheque ;  4.  That  the  Defen- 
dant made  the  cheque  through  the  fraud  of  Lizardi,  and  that  the 
Plaintiffs  never  gave  value,  &a ;  5.  That  there  never  was  any 
value  given  for  the  cheque,  and  that  the  Plaintiffs  held  the  same 
without  having  given  value  or  consideration  for  the  same.  The 
Plaintiffs  demurred  to  the  3rd  plea,  and  joined  issue  as  to  the 
others.    Joinder  in  demurrer.    Issue. 

The  cause  was  tried  before  the  Lord  Chief  Baron  at  the  sittings 
after  Michaelmas  Term,  1873,  when  the  points  of  the  defence 
vrere,  that  there  was  a  total  failure  of  consideration  as  between 
Miea  and  Lizardi,  and  also  that  the  Plaintiffs  were  not  holders 
for  value.    The  learned  Judge,  on  the  evidence  above  stated. 


CUBBIE. 


560  HOUSE  OP  LORDS  [VOKL 

H.  L,(E.)  cheque  sent  by  PriteheU.]  Certainly.  It  was  an  instrument 
1876  actually  post-dated;  it  was  given  on  the  13th  and  was  dated  on 
jll^  the  14th ;  it  was  payable  therefore  on  the  day  after  it  was  given, 
and  could  not  be  said  to  come  within  the  description  of  any  of  the 
instruments  mentioned  in  the  statute  on  which  this  small  duty  was 
payable. 

Mr.  J.  Btow%  Q.O.,  and  Mr.  Murray ^  for  the  Bespondents  :— 

There  was  value— there  was  good  consideration — given  for  the 
document  originally  put  into  the  hands  of  Glyn  &  Co.^  and  that 
document  was  really  an  order  for  money  payable  on  demand. 
Lizardi  was  greatly  in  debt  to  his  bankers  ;  they  pressed  him  to 
reduce  the  amount  of  his  debt,  and  he  paid  in  this  instrument  as 
something  of  value  to  reduce  that  debt.  The  right  to  sue  Misa 
for  the  price  of  the  bills  arose  at  once,  and  was  not  dependent 
on  the  bills  being  honoured.  [The  Lobd  Chakcellob  : — Their 
argument  is  that  the  original  instrument  was  a  mere  direction 
to  the  bankers  to  collect  the  amount  therein  named,  to  be  pat 
to  Lizardfs  credit  in  his  account  with  his  bankers;  bat  that 
it  was  not  a  payment  to  them.]  That  argument  cannot  be  sus- 
tained— it  is  contradicted  by  the  facts.  He  was  in  debt;  they 
pressed  him  for  payment  of  at  least  a  part  of  his  debt;  he  gave 
this  instrument  as  part  payment ;  it  was  received  as  in  part  pay- 
ment, and  the  moment  it  was  ascertained  that  it  would  be  paid  it 
was  treated  as  a  part  payment.  It  was  in  form  an  order  for  pay- 
ment of  money  on  demand,  and  stated  the  sale  of  bills  as  the 
consideration  for  which  the  payment  by  Misa  was  to  be  made. 
As  to  the  Plaintiffs  in  whose  favour  it  was  drawn,  it  was  a  per- 
fectly valid  order  for  the  payment  of  money  made  upon  a  perfectly 
valid  consideration.  As  to  the  date,  no  objection  would  arise  on 
that ;  the  money,  by  the  well-known  course  of  business,  was  not  dne 
till  the  14th,  and  the  order  was  therefore  properly  made  payable 
on  the  14th.  It  was  consequently  a  draft  payable  on  demand,  and 
was  therefore  under  the  very  words  of  the  schedule  to  the  statute, 
a  *'  Bill  of  Ikchange"  (which  words  are  used  in  the  schedule  as 
synonymous  with  a  draft  payable  on  demand),  on  which  a  stamp 
of  \d.  is  alone  chargeable. 
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Bespondents  were  lAzardCs  bankers,  so  that,  whatever  was  the    ^  ^-  (® ) 
legal  character  of  the  instrument,  their  only  duty  was.  to  get       J^ 
in  the  money  and  to  place  it  to  his  account'   The  cheque,  which       Misa 
was  given  to  the  Plaintiffs  by  Misas  clerk,  for  which  the  original      Oubbib. 
document  was  sent  back,  was  therefore  a  cheque  given  entirely  - 

without  consideration  as  between  Misa  and  the  Plaintiffs,  and 
they  had  no  valid  title  to  enforce  it.  There  could  be  no  enforce- 
ment of  the  order  for  payment  of  the  amount  of  the  bills  until 
the  bills  had  been  honoured.  Till  that  time  any  remedy  against 
Misa  was  suspended,  he  could  not  be  said  to  owe  any  debt  to 
lAzardiy  and  Lizardfs  order  for  payment  of  their  nominal  amount 
was  therefore  an  order  made  without  legal  consideration.  In  no 
way  whatever  was  the  original  document  of  any  value.  It  was 
not  properly  stamped. 

[As  this  was  a  point  which  had  not  been  argued  in  the  Court  * 
below,  the  objection  was  taken  that  it  could  not  be  introduced 
hero.  But  it  was  answered  that  no  new  matter  was  proposed  to 
be  now  introduced  into  the  case,  that  the  objection  arose  upon 
matter  which  was  before  the  Court  below,  though  this  particular 
argument  upon  that  matter  was  not  there  presented  for  con- 
sideration, and  that  consequently  it  might  properly  be  discussed 
here;  and  the  cases  of  Withy  v.  Mangles  (1),  Bain  v.  Whitehaven 
BaQway  Company  (2),  Marquis  of  Bristol  v.  Bobinson  (3),  and 
Fitzmaurice  v.  Bayley  (4),  were  referred  to.  The  argument  was 
allowed  to  proceed.] 

The  original  document  was  not  a  bilLof  exchange,  a  promissory 
note,  or  a  draft  for  payment  of  money  on  demand  within  the  pro- 
visions of  the  33  &  34  Vict  c.  97,  and  the  schedule  thereto,  and 
consequently  was  insufficiently  stamped  (ss.  48-49),  and  not  only 
could  not  be  used  for  any  purpose  whatever,  but  subjected  the 
person  who  proposed  to  use  it  to  a  penalty  under  the  54th  section 
of  that  statute.  [The  Lobd  Chancellor: — You  say  that  the 
instrument  was  void  under  that  statute,  and  being  so  void,  could 
not,  even  constructively,  constitute  a  valid  consideration  for  the 

(1)  10  a  &  P.  216.  (3)  4  H.  L.  C.  1088. 

(2)  3  H.  L.  C.  1.  (4)  9  H.  L.  0.  78. 
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H.  L.  (E.)  dependent  considerations :  Pordage  y.  Cole  (1) ;  Roberts  y.  Breit  (2). 
1876  Unless  deposited  for  a  particular  purpose,  bills  left  at  a  banker's 
^J[^  are  subject  to  the  banker's  general  lien :  Brandao  y.  Bamdt  (3) ; 
and  being  so  subject  become  valid  securities  in  the  banker's  hands 
to  be  disposed  of  for  his  benefit  Here  the  original  paper  was  not 
left  with  the  bankers  for  a  particular  purpose,  but  was  deposited 
as  a  security  for  payment — ^it  was  a  security  actually  due — and  it 
was  giyen  up  on  the  sending  of  the  cheque,  and  the  title  of  the 
Eespondents  is  therefore  complete. 

Mr.  WiUiams  replied. 


Lord  Ohelmspoed  : — 

My  Lords,  the  question  upon  this  appeal  is  whether  the  Re- 
spondents, Messrs.  Olt/n  &  Co.^  are  entitled  to  recover  from  the 
Appellant,  Mi$a,  the  amount  of  a  cheque  for  £1999.  3a.  drawn  by 
him  on  his  bankers,  Messrs.  Bametty  Hoare^  &  Co.,  in  favour  of 
Lizardi  &  Co,  or  bearer.  The  following  are  the  material  facte  of 
the  case : — [His  Lordship  stated  them.] 

Upon  these  facts  the  Court  of  Exchequer  held  that  Glyn  &  Co. 
were  entitled  to  recover,  and,  upon  appeal,  the  Judges  in  the 
Exchequer  Chamber,  with  the  exception  of  the  Lord  Chief  Justice 
of  the  Common  Pleas,  agreed  in  that  judgment. 

Upon  the  argument  at  your  Lordships'  Bar  the  Appellant  con- 
tended: 1.  That  there  was  a  failure  of  consideration  between 
Lizardi  and  Miea.  2.  That  Messrs.  Qlyn  &  Co.  were  not  holders 
for  value  of  the  cheque  sued  on,  but  were  merely  collecting  the 
money  for  Lizardi  as  his  bankers. 

In  support  of  the  first  proposition  it  was  argued  by  Mr.  Waikif^ 
WiUiams  that  the  true  character  of  the  contract  between  Lizardi 
and  Misa  was,  that  Lizardi  should  transmit  a  sum  of  £2000  to 
Cadiz  for  Misa,  and  that  Misa  would  pay  Lizardi  £1999. 3s.  fifteen 
days  thence — that  Lizardi  not  having  sent  the  money  there  was  a 
total  failure  of  consideration  for  Misas  cheque.  It  appears  to  me 
that  this  is  an  entire  misapprehension  of  the  nature  of  the  contract, 
which  was  nothing  else  but  a  purchase  of  bills  by  Misa  from 

(1)  1  Wms.  Saund.  319  h.  (2)  11  H.  L.  C.  337. 

(3)  12  01.  &  P.  787. 
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Lizardi.    The  statement  in  the  Special  Case  is  that  Miwi's  agent    H.'L.  (E.) 
effected  a  contract  between  Lizardi  and  Misa  for  the  sale  and        1876 
delivery  by  Lizardi  to  Misa  of  drafts  to  the  amount  of  about       misa 
£2000  sterling  at  an  agreed  rate  of  exchange  from  London  to      oumx 

CcuUz^  payable  at  fifteen  days  date.    All  these  conditions  were        

puBctnally  complied  with,  and  Misa  receiyed  precisely  what  he 
bargained  for»  and  there  is  nothing  to  shew  whether  he  continued 
to  hold  the  bills  or  passed  them  to  other  parties.  It  was  howeyer 
alleged  that  the  whole  transaction  was  a  fraud  on  the  part  of 
Lizardi  from  the  beginning,  and  that  when  he  drew  the  bills  he 
knew  that  he  had  no  effects  in  PauFs  hands,  and  therefore  that 
the  bills  would  not  be  paid.  Unless  such  original  fraud  on  the 
part  of  Lizardi  can  be  proved  the  contract  is  binding.  But  there 
is  no  proof  that  Lizardi  knew,  when  he  drew  upon  PatU,  that  the 
bills  would  not  be  paid.  In  PauVs  protest  he  does  not  say  that  he 
has  no  effects  of  Lizardis  in  his  hands,  but  that  he  has  no  realized 
effects.  And  it  is  not  unlikely  that  the  other  reason  assigned  in 
the  protest^  yiz.  its  being  well  known  that  Lizardi  had  suspended 
payment,  induced  Paul  to  refuse  to  pay  the  bills.  Suppose 
Lizardi  had  applied  to  Misa  for  payment  for  the  bills  on  the  14th 
of  February,  and  Misa  had  refused  payment,  I  entertain  no  doubt 
that  Lizardi  might  have  sued  him  upon  the  contract,  Misa^s  only 
remedy  against  Lizardi  being  upon  the  bills  which,  supposing  they 
had  then  been  refused  payment,  he  might  have  been  able  to  make 
available  by  way  of  set-off  against  LizardikS  claim.  I  have  no 
doubt  that  as  between  Misa  and  Lizardi  there  was  a  sufficient 
consideration  for  the  cheque  upon  which  the  action  is  brought. 

It  was  conceded  by  the  learned  counsel  for  the  Appellants  that 
if  your  Lordships  are  of  that  opinion,  it  disposes  of  the  entire  case. 

But  the  Oourt  of  Exchequer  Chamber  decided  in  favour  of  the 
Plaintiffs,  Qlyn  dk  Co..,  on  a  totally  different  ground.  Mr.  Justice 
Lush,  in  delivering  the  judgment  of  that  Court,  said,  '*  We  think 
it  must  be  assumed  on  the  facts  stated  in  the  case  that  if  the 
action  had  been  brought  by  Lizardi  the  Defendant  (jHft^a)  would 
have  had  a  good  answer  to  it,  on  the  ground  either  of  fraud  or 
failure  of  consideration,  it  matters  not  which.  The  only. question" 
(he  adds)  *^  therefore  is  whether,  under  the  circumstances  stated, 
the  Plaintiffs  are  to  be  considered  the  holders  of  the  cheque  for 
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H.  L.  (E.)    value."    And  Lord  Chief  Justice  OcHeridge  expressed  an  opinion 

1876        that  they  were  not    The  learned  counsel  for  the  Appellant  argued 

^^       that  Glyn  dt  Co.  were  not  holders  of  the  cheque  for  value,  because 

V*         the  document  which  was  handed  to  them  by  JAzardi  on  the  13th 

of  February,  dated  the  14th,  upon  the  delivering  up  of  which  the 

cheque  was  given,  was  either  a  void  instrument  under  the  Stamp 
Acts,  or  was  a  mere  order  to  Qlyn  db  Co.  to  collect  the  money  for 
Lizardi.  The  ground  upon  which  it  is  alleged  that  the  instru- 
ment was  void  is  that  under  the  existing  Stamp  Act,  33  &  34  Yict. 
c.  97,  bills  and  drafts  payable  on  demand  are  liable  only  to  Id. 
duty,  but  a  higher  duty  is  imposed  on  bills  payable  any  time  after 
date,  and  that  this  bill  given  on  the  13th,  payable  on  the  14th, 
February  was,  in  fact,  payable  at  a  future  day,  and  therefore  ought 
to  have  been  impressed  with  the  higher  stamp.  I  am  at  a  loss  to 
see  how  the  instrument  in  question,  whether  bill  or  draft,  can  be 
regarded  as  having  been  post-dated.  There  was  not  the  slightest 
object  by  post-dating  the  instrument  to  secure  any  advantage  of 
any  kind  to  either  party,  but  Lizardi  being  entitled  to  receive 
from  Misa  the  sum  of  £1999.  3s.  on  the  14th  of  February  and  not 
before,  having  been  pressed  by  Qlyn  &  Co.  for  the  reduction  of  his 
debt,  and  having  in  consequence  of  the  pressure  on  the  13th  of 
February  paid  to  them  certain  cheques,  gave  them,  on  the  same 
day,  in  addition,  this  draft  upon  Mim,  which  he  dated  on  the 
following  day,  being  the  earliest  time  at  which  it  could  be  available. 
How  can  it  possibly  be  said  that  this  draft  or  order  so  given  is  not 
properly  stamped  ?  It  may  be  said,  to  use  the  language  of  the 
learned  counsel  for  the  Appellant,  to  be  constructively  a  transac- 
tion of  the  following  day.  Supposing  Misa  could  have  impeached 
the  document  on  this  objection  to  the  stamp,  (which  is  by  no 
means  clear,)  he  never  did  so,  but  through  his  agent  said  it  would 
be  paid.  There  being,  therefore,  no  objection  made  to  its  validity, 
the  delivering  it  up  to  Misa  constituted  a  sufficient  consideration 
from  Qlyn  &  Co.  for  the  cheque  which  they  received  in  exchange 
for  it. 

It  was  farther  argued  that  Qlyn  dt  Co.  did  not  receive  the  order 
upon  Misa  for  themselves,  but  merely  to  enable  them  to  collect 
the  amount  of  it  for  Lizardi,  and  therefore  their  parting  with  it 
for  the  cheque  was  no  consideration  moving  from  them.     The 
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answer  to  this  argument  lies  in  the  statement  in  the  Special  Case    H.  L.  (E.) 
that  lAzardi  being  largely  indebted  to  Olyn  dk  Co,y  and  they        1876 
haying  been  for  many  days  previously  to  the  12th  of  February       misa 
"  urgently  pressing  him  to  reduce  the  amount  of  his  indebted-      cuRBm. 
ness,"  he,  on  the  18th  of  February,  gave  them  with  other  cheques       *""~ 
to  the  amount  of  £6925.  Ss.  8<i.,  this  order  on  Misa^  evidently  to  be 
applied  in  reduction  of  his  debt.    But  supposing  it  was  merely 
paid  in  by  lAzardi  to  Qlyn  <&  Co.  they  would  have  had  a  lien 
upon  it,  and  if  it  was  available  against  Misa,  the  giving  it  up  for 
the  cheque  was  the  parting,  by  Olyn  db  Co.^  with  a  security  which 
was  valuable  to  them. 

The  case  in  the  Exchequer  Chamber  turned  entirely  upon  the 
question,  whether  the  pre-existing  debt  from  Limrdi  to  Olyn  A 
Co.  formed  a  sufficient  consideration  for  the  cheque  on  which  the 
action  was  brought,  Lord  Chief  Justice  Coleridge^  differing  from  the 
rest  of  the  Judges,  being  of  opinion  that  it  did  not.  It  is  unneces* 
sary  to  enter  into  this  question.  His  Lordship  decided  the  case 
upon  the  assumption  that  IAzard€s  order  was  worthless,  and  that, 
therefore,  the  giving  it  up  by  Olyn  A  Co.  could  form  no  considera- 
tion for  the  cheque  they  received  in  exchanga  This  being  re- 
moved out  of  the  way,  the  pre-existing  debt  was  the  only  conside- 
ration which  could  be  a  foundation  for  their  claim. 

I  have  already  expressed  my  opinion  that  Mim  would  have  had 
no  defence  to  an  action  brought  by  Lfzarit  upon  the  draft  or 
order  upon  him,  and  that  draft  or  order  having  been  given  by 
Lizardi  to  Olyn  A  Co.  towards  payment  of  his  debt  to  them,  the 
giving  up  that  document  was  undoubtedly  a  detriment  to  Olyn  A 
Co.,  which  amounted  in  law  to  a  sufficient  consideration  moving 
from  them  for  the  cheque  which  was  substituted  for  it.  As  already 
mentioned,  it  was  admitted  by  the  learned  counsel  for  the  Appel- 
lant, that  if  your  Lordships  were  of  opinion  that  there  were  was 
consideration  between  Lizardi  and  Misa  it  disposed  of/  the  whole 
case.  I  submit  to  your  Lordships,  therefore,  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  should  be  affirmed. 

LoBD  Hatheblet: — 

My  Lords,  I  agree  in  the  opinion  which  has  been  pronounced 
by  my  noble  and  learned  friend  who  has  just  addressed  the  House. 


566  HOUSE  OF  LOBDS  [VOL.  L 

H.  L.  (E.)    The  case,  although  it  has  required  considerable  time  for  its  fall 
1876       discussion,  is  reduced  to  really  very  short  heads  of  argument 
MuA  7he  first  question  which  arises  for  consideration  is,  what  was 

OuraiE.      *^®  position  of  Misa  with  reference  to  Lizardi  on  the  14th  of 

February,  the  day  on  which  Misa  gave  his  cheque  to  Olyn  <t  Cb, 

under  the  circumstances  to  be  afterwards  mentioned.  Now,  as 
regards  Lizardi,  Misa  was  in  this  position :  he  had  bought  of  him 
bills  upon  Cadiz  for  which  he  had  engaged  to  pay  £1999. 3s.  The 
terms  of  the  contract  were,  that  Lizardi  having  procured  and 
handed  to  Misa  bills  payable  at  Cadiz  for  a  certain  amount,  the 
sum  of  £1999.  Ss.  was  to  be  paid  in  cash — Misa  would  iomiedi- 
ately,  on  or  before  the  next  post-day,  pay  to  him  the  sum  of 
£1999.  3a.,  although  the  bills  themselves  would  not  be  payable 
until  eleven  days  afterwards,  namely,  the  25th  of  February.  On 
the  14th  of  February,  therefore,  Lizardi  was  in  a  position  to 
demand  payment  from  Misa  of  the  sum  I  have  mentioned— 
£1999.  Ss.  We  have  no  evidence  before  us  of  the  condition  of 
things  at  that  time,  the  14th  of  February  itself,  with  regard  to 
Lizardis  solvency  or  insolvency.  The  bills  having  been  procured 
as  I  have  said,  had  gone  out  to  Cadizy  and  had  reached  their  des- 
tination. They  had  not  been  presented  for  payment  at  that  time, 
because  they  were  not  to  be  due  until  the  25th  of  February,  bnt 
they  were  in  the  hands  of  Mr.  Misa  abroad,  ready  to  be  nsed 
according  to  the  bargain  that  he  had  entered  into  with  Lizardi. 

That,  my  Lords,  being  the  position  of  things  between  Misa  and 
Lizardi,  1  cannot  have  any  doubt  whatever  that  at  that  time,  as 
things  then  stood,  there  was  a  full  consideration  between  JIfiM  and 
Lizardi.  The  subsequent  events  which  made  that  consideration 
fail  cannot  be  taken  into  consideration  in  estimating  their  position 
at  that  time,  and  the  position  of  Lizardi  towards  a  third  person. 
That  third  person  would  be  ignorant  of  the  duty  that  Lizardi 
owed  to  Misa,  and  the  possibility  of  Misa  being,  in  consequence 
of  that  failure  of  duty  on  his  part,  entitled  to  say  that,  as 
between  him  and  Lizardi,  in  the  subsequent  events  which  happened, 
the  consideration  had  failed,  could  not  affect  him. 

This  being  their  position,  we  find  on  the  other  hand,  that  as 
between  Messrs.  Olyn  and  Lizardi,  Messrs.  Olyn  were  so  far  in 
doubt  as  to  Lizardi s  solvency  at  this  date  that  they  had  begun  to 


yoL.  I.]  JlNtd  pbivy  council.  567 

press  him  before  the  12th  of  February  with  reference  to  payment,     H.  L.  (E.) 
and  there  is  a  statement  in  the  Case  which  tells  us  that  they        1876 , 
suspected  that  some  of  the  securities  deposited  with  them  by       ]^ 
Lizardi  were  not  genuine.  -.  ^' 

The  document  that  Lizardi  handed  to  the  Plaintiffs  was  in  this       

form : — [His  Lordship  read  it,  see  ante,  p.  556.]  The  document  is 
partly  written  and  partly  printed.  The  only  observation  which  arises 
upon  that  is,  that  the  fact  of  those  words  being  printed  shews  that 
the  particular  form  of  the  transaction  was  not  an  uncommon  one 
as  between  parties  dealing  in  matters  of  this  character.  We  are 
told  in  the  14th  paragraph,  and  that  gives  the  only  explanation 
we  have  of  this  document,  that  Mr.  Cmrie  '*  deposed  at  the  trial 
that  it  was  usual  for  Mr.  Lizardi  to  sell  bills  on  the  Exchange, 
and  then  to  draw  an  order  like  that  set  out  in  the  preceding 
paragraph  on  the  purchaser  of  the  bills,  and  that  that  is  the  course 
of  business  when  bills  are  sold."  It  was  also  deposed  by  Mr.  Currie 
**ihAt  such  orders  are  sometimes  accepted  by  writing  'accepted' 
across  them,  that  is,  by  the  person  on  whom  they  are  drawn 
writing  his  name  across  the  paper,  making  it  payable  at  his 
bankers.'* 

A  good  deal  of  argument  has  arisen  as  to  whether  this  document 
18  to  be  treated  as  a  bill  of  exchange,  or  whether  it  is  to  be  treated 
simply  as  an  authority  authorizing  Messrs.  Olyn  it  Co.  to  collect 
this  debt  due  to  Lizardi  from  Iftsa.  Now,  my  Lords,  if  I  am 
right  in  coming  to  the  conclusion  I  have  come  to,  that  at  this  time 
there  was  a  good  debt  constituted  between  Lizardi  and  Misa,  and 
that  Lizardi  was  then  in  a  position  to  have  demanded  payment  in 
respect  of  it,  it  does  not,  I  apprehend,  become  very  material  what 
the  exact  character  of  this  document  was.  Supposing  it  to  be 
necessary  to  hold  it  to  be  an  authority,  I  do  not  see,  regard  being 
had  to  the  lien  which  bankers  have  upon  all  documents  which  are 
placed  in  their  hands,  by  customers  who  are  indebted  to  them,  in 
the  course  of  their  banking  transactions,  that  it  would  make  any 
very  important  difference  whether  it  should  be  held  to  be  an 
authority  or  a  bill  of  exchange.  But  I  agree  with  my  noble  and 
learned  friend  who  has  just  spoken  that  looking  to  the  whole 
character  of  the  transaction  we  should  err  in  holding  this  to  be  a 
post-dated  instrument,  that  is  to  say,  post-dated  in  such  a  manner 
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H.  L«  (E.)    as  to  defraud  the  reyenue.     It  is  said  to'  be  an  instrnment  payable 

1S76        after  date,  and  not  payable  on  demand,  because  it  was  delivered 

^^       on  the  13th  of  February,  and  it  was  not  payable  until  the  14th. 

^  *'         Not  being  payable  on  demand,  it  is  asserted  to  be  liable  to  a 

higher  duty  than  a  Id.  stamp.     I  apprehend,  my  Lords,  that 

it  would  be  mistaking  altogether  the  character  of  the  instrument 
so  to  hold ;  because  it  appears  that  the  whole  character  and  nature 
of  the  transaction  was  known  to  Messrs.  Olyn,  and  they  would 
therefore  be  perfectly  well  aware  that  this  money  could  not  be 
received  either  by  them  or  by  Lizardi,  or  any  one  else,  until  the 
14th  of  February,  which  was  the  day  when,  according  to  the 
contract  with  Iftsa,  the  money  was  payable,  and  on  no  earlier  day 
whatever.  / 

All  that  can  be  said  about  the  transaction  is  this,  Lizardi  being 
hard  pressed  by  Messrs.  Olyn  for  securities,  represented  to  them 
that  he  had  a  debt  of  £1999.  3«.  due  to  him  from  Misa,  and  he 
says  to  his  bankers,  Messrs.  Olyn  &  Co. : ''  I  will  do  this  in  order 
that  you  may  be  quite  safe ;  this  debt  is  not  payable  until  the 
14th  of  February,  and  I  cannot  give  you  any  right  to  receive  it 
until  that  day,  because  it  is  not  due  until  then ;  you  know  that  as 
well  as  I  do ;  but  in  order  to  give  you  all  possible  security  I  will 
leave  this  document  at  your  bank,  so  that  on  the  14th  of  February, 
the  day  when  the  money  becomes  due,  you  may  be  in  a  position 
to  go  and  demand  payment  of  it."  I  apprehend,  my  Lords,  that 
that  is  much  more  the  character  of  the  transaction  than  holding 
it  as  a  mere  authority  for  the  collection  of  the  money.  If  it  were 
necessary  so  to  hold,  I  should  be  prepared  to  hold  that  the  Messrs. 
Olyn  bad  a  right  of  lien — holding  this  document  in  their  hands 
until  the  time  came  when  they  could  call  on  Misa  to  make  the 
payment  under  Lizardfs  contract.  It  was  a  document  which  they 
might  present  to  Mr.  Misa  to  have  the  word  ''  accepted  "  written 
across  it,  or  to  have  the  payment  made  according  as  they  were 
disposed  to  do. 

In  fact,  Messrs.  Olyn  took  the  course  of  going  to  Misa's  office 
on  the  day  of  the  date  of  the  document  and  asking  if  it  would  be 
paid.  MiscCs  manager  said — he  is  stated  to  have  said  it  with  some 
indignation — ^that  it  would  certainly  be  paid,  and  he  tendered  then 
and  there  his  cheque  for  the  payment    That  having  been  done,  it 
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seems  to  me  to  be  of  very  little  importance,  as  I  said  before,  in    H.  L.  (E.) 
what  capacity  this  document  was  given.    PrUehett  recognised  that        1S76 
on  that  day  there  was  this  debt  doe  to  Lizardi  of  £1999.  3s.    He       i^ 
saw  that  it  was  directed  by  Lizardi  to  be  paid  to  Gltfns  instead  of     ci^^^ 
being  paid  to  himself,  and  when  the  instrument  was  presented  to        — 
him  for  Misa,  he  said :  ''  It  shall  be  paid,  we  are  ready  at  this 
moment  to  give  yon  a  cheque  for  it ;"  and  if  he  had  done  so  I  sup« 
pose  no  question  could  have  arisen  upon  this  matter,  which  has 
occasioned  since  then  so  much  litigation.     But  Messrs.  Olyna' 
clerk  declined  to  give  up  the  document  for  the  cheque,  and  very 
properly,  because  he  had  no  authority — he  had  received  no  instruc- 
tions so  to  do.    He  thereupon  returned  to  the  bank  with  the 
document,  and  in  the  coarse  of  the  afternoon  Misa'a  agent  sent  a 
cheque  for  £1999.  3s.  to  the  bank,  and  Olyns  were  content  to 
deliver  up  the  document  in  exchange  for  the  cheque,  and  so  they 
became  possessed  of  that  cheque,  and  PriieheU  on  behalf  of  Misa 
obtained  possession  of  the  document  signed  by  Lizardi. 

It  appears  to  me,  therefore,  that  as  between  Olyna  and  Iftsa, 
the  Judges  in  the  Courts  below  were  right  in  saying  that  there 
was  a  document  of  value  to  Olyns,  which  had  been  deposited  with 
them  on  the  13th  to  be  put  in  force  in  the  mode  in  which  alone  it 
conld  be  put  in  force  on  the  14th,  and  that  the  cheque  was  given 
in  consideration  of  the  delivery  up  of  that  document.  As  I  have 
said  my  Lords,  if  it  were  necessary,  I  should  be  prepared  to  hold 
that  in  this  case,  according  to  the  decision  which  has  been  so  fre- 
quently referred  to  in  the  case  of  Brandao  v.  Bamdt  (1),  that  the 
custom  of  bankers  is  now  perfectly  well-established,  and  must  be 
known  to  every  mercantile  person  in  the  city  of  London.  Mr. 
Misa,  like  others,  is  bound  by  his  knowledge  of  that  custom.  Of 
course  he  must  have  been  perfectly  well  aware  that  all  moneys 
paid  into  a  bank  are  subject  to  a  lien,  and  that  all  documents  as 
well  as  moneys  deposited  with  a  banker  may  be  subject,  on  the 
banker's  part,  to  a  lien  in  respect  of  any  balance  that  may  be  due 
to  him  from  his  customer.  When  Misa's  agent  paid  in  this  cheque 
due  to  Lizardi  he  was  aware  that  it  was  going  into  Olt/n*s  bank ; 
the  very  document  he  got  in  exchange  for  it  informed  him  of  that 
iacL  In  truth,  Lizardi  being  at  that  time  in  a  position  in  which 
(1)  1  Man.  ft  G.  906;  12  CI  ft  F.  787. 
Vol.  L  3  2  P 
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H.  L.  (E.)    he  himself  could  have  demanded  the  money,  executes  this  nego- 

1876        tiable  instrament,  with  every  intent,  as  Misa  knew,  of  paying  it 

HisA       into  his  bankers,  and  giving  the  bankers  that  lien  which  the  case 

Q^^^gjj^     I  have  referred  to  decided  that  they  had  upon  all  documents  of 

—       this  kind  which  came  into  their  hands. 

My  Lords,  I  will  now  advert  to  the  ground  upon  which  the 
Lord  Chief  Justice  of  the  Common  Pleas  rested  his  opinion. 
That  opinion  of  course  makes  one  pause  in  coming  so  confidently 
to  a  conclusion  as  one  might  otherwise  have  done ;  still  I  cannot 
say  that  I  have  any  doubt  in  my  own  mind  as  to  the  correctness  of 
the  conclusion  at  which  I  have  arrived.  The  case  of  De  la  Chau- 
mette  v.  The  Bank  of  England  (1)  does  not  seem  to  me  to  have  any 
bearing  upon  this  case.  There  is  no  evidence  that  any  question 
was  there  raised  as  to  any  right  of  lien  as  between  the  two  parties 
who  were  acting  the  one  as  principal  and  the  other  as  agent  It 
appeared,  from  the  circumstances  of  that  case,  that  the  party  suing 
was  suing  simply  as  an  agent  of  a  person  who  was  bound  to  shew 
that  he  had  given  good  and  valuable  consideration,  and  although 
something  is  said  in  the  case  of  it  being  simply  a  debt  due  and 
nothing  more,  there  is  nothing  said  about  there  being  a  right  of 
lien  which  authorized  him  to  say,  whatever  comes  into  my  hands 
I  am  entitled  to  hold,  as  against  you,  in  respect  of  a  balance  that  is 
due  to  me.  I  think  in  the  present  case,  the  circumstance  of  that 
lien  is  quite  suflSdent  of  itself  without  any  proof  of  additional  acts 
either  done  or  forborne  to  be  done  on  the  part  of  Olyn$. 

On  the  other  hand,  looking  fairly  through  the  evidence  in  the  . 
Case,  and  looking  especially  at  the  pressure  which  was  being  pnt 
by  Olyns  upon  Lizardi  for  paymenti  I  am  not  prepared  to  say 
that  there  was  not  a  forbearing  in  respect  of  the  delivery  of  tiie 
first  instrument ;  because  if  that  instrument  had  not  been  put  into 
their  safe  custody  on  the  13th,  they  might  have  been  in  a  position 
then  to  pursue  their  suspicions  to  the  full  result — ^to  have  analysed 
then,  on  the  13th,  that  list  of  securities  as  to  which  Mr.  Owrrie 
had  already  expressed  his  misgivings,  and  to  have  taken  proceed- 
ings upon  the  13th  to  bring  Lizardi  to  that  state  of  avowed  and 
open  bankruptcy,  that  he  was  afterwards  obliged  to  confess  himself 
to  be  in.    They  did  nothing  on  the  13th,  and  I  think  that  alone 

(1)  9  B.  &  G.  208. 
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would  be  a  sufficient  forbearance,  I  do  not  think  it  necefisary  to    H.  L.  (E.) 
say  more  upon  that  part  of  the  transaction*  1876 

On  the  whole  case  my  Lords,  I  hold  that  Lizardi  was  in  a  con-       ^J[^ 
dition  to  demand  that  payment,  that  that  payment  was  made  to     ^  ^' 
him  by  a  negotiable  instrument,  on  the  footing  of  the  acknowledge        — 
ment  of  a  previous  instrument  which  had  been  drawn  for  the 
recognition  on  Misa^a  part  of  his  debt,  and  that  he  was  entitled  so 
to  deposit  that  instrument  with  his  bankers  as  to  entitle  them 
to  sue  in  their  own  names  for  payment  of  that  instrument, 
(which  they  have  done,)  without  being  affSBCted  with  any  of  the 
consequences  which  might  subsequently  occur,  on  the  25th  of 
February,  from  the  dishonouring  of  the  bills  and  the  fJEulure  of 
consideration. 

My  Lords,  it  appears  to  me  that  it  would  be  a  very  serious 
thing  indeed  in  its  effect  upon  the  numerous  transactions  carried 
on  by  means  of  cheques  in  the  city  of  London  if  we  were  to  hold 
that  any  bankers  holding  those  enormous  drafts  which  are  drawn 
daily,  and  which  we  read  of  in  the  accounts  of  the  transactions  of 
the  clearing-house,  are  to  be. exposed  to  an  inquiry  as  to  what 
equities  may  subsist  between  any  one  of  their  customers  (upon  all 
of  whose  documents  delivered  to  them  they  have  supposed  them- 
selves to  have  a  lien)  and  third  persons,  so  that  they  might  find 
themselves  affected  with  equities  with  regard  to  that  customer,  and 
consequently  be  unable  to  give  that  credit  which  this  right  of  lien 
at  present  enables  them  to  give,  and  thereby  contributes  so  much 
to  carrying  forward  the  vast  trade  of  this  metropolis. 

Lord  O'Haoan  : — 

My  Lords,  I  am  quite  of  the  same  opinion.  I  will  state  in  a 
very  few  words  the  view  which  I  take  of  this  case  without  referring 
to  the  Stamp  Acty  and  several  other  matters  which  have  been  more 
than  sufficiently  disposed  of  by  my  noble  and  learned  friends. 

As  to  the  question  of  consideration  between  Lizardi  and  MiM^ 
notwithstanding  the  very  able  argument  of  the  learned  counsel  for 
the  Appellant,  I  have  been  unable  to  entertain  a  doubt.  The  bar- 
gain was  for  the  sale  of  bills  on  a  foreign  house.  The  sale  was 
completed.  The  bills  were  delivered.  The  price  became  payable ; 
and  the  transaction,  so  far,  was  complete.    Lizards  gave  what  he 

8  2  P  2 
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H.  L.  (E.)    agreed  to  give.    Misa  received  all  that  he  had  bought^  and,  two 

1876       days  afterwards,  he  became  liable  to  discharge  the  purchase-money, 

^^       and  if  at  the  appointed  time  he  failed  to  do  so,  his  liability  being 

V*         perfectly  an  action,  as  the  Lord  Chief  Baron  observed,  woald  have 

been  instantly  maintainable  against  him ;  and  if  there  had  been 

legal  machinery  for  the  immediate  trial  of  it,  he  wonld  have  been 
wholly  defenceless  and  compellable  to  pay.  His  liability  did  not 
at  all  arise  on  the  acceptance  of  the  bills,  or  after  the  money  had 
been  disbnrsed  at  Cadiz.  Until  a  fortnight  after  the  second  post, 
when  the  price  was  payable,  neither  of  these  things  was  to  ooenr. 
And  in  the  meantime,  it  was  competent  to  Lizardi  to  do  with  the 
realised  price  of  the  bills  what  he  pleased,  and  to  Misa,  on  the 
other  hand,  to  deal  with  the  bills  at  his  discretion,  and  nobody 
can  tell  from  any  information  before  your  Lordships,  what  he  did 
with  them,  or  where  they  are  now.  On  the  first  point,  therefore, 
which  does  not  appear,  I  think,  to  have  been  even  ai^ed  in  the 
Exchequer  Chamber,  it  seems  to  me  that  the  Respondent's  argu- 
ment prevails. 

As  to  the  second  point,  upon  the  relation  between  the  Olyn$ 
and  the  Defendant,  I  am  equally  unable  to  appreciate  the  force  of 
the  argument  from  failure  of  consideration.  Briefly,  Lixardi 
owed  a  large  debt  to  his  bankers.  His  difficulties  became  known. 
He  was  pressed  for  payment  or  security.  He  lodged,  not  for  the 
purpose  of  collection  by  his  bankers,  but  to  gain  his  creditors'  for- 
bearance, amongst  other  things,  in  all  worth  £6000,  the  draft  of 
Lizardi  upon  Misa  for  the  price  of  the  bills  which  had  been  deli- 
vered. They  inquire  whether  Misa  will  honour  it,  and  he  answers, 
by  his  agent,  that  he  will,  and  sends  his  cheque  for  the  amount, 
getting  in  return  what  alone  constituted  a  sufficient  consideration, 
the  draft  deposited  to  secure  the  debt  due  to  Lizardi.  That  debt 
being  undoubted,  the  bankers,  having  forborne  upon  the  lodgment 
of  the  securities,  at  least  for  a  time,  to  press  for  what  was  owing 
to  them,  and  having  got  an  actual  assignment  of  Lizard€$  ad- 
mitted claim,  seem  to  me  clearly  entitled  to  recover  upon  the 
cheque  given  by  Misa,  given  for  ample  consideration,  and.  substi- 
tuted for  a  bill  which  they  had  held  for  ample  consideration.  If 
the  cheque  had  been  handed  to  Lizardi  and  by  him  to.  the  Plain- 
tifis,  the  case  would  have  been  the  same  substantially.     That 
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cheque  was  intended  to  be,  and  was  accepted  as,  an  actual  pay-  H.  L.  (E.) 
ment ;  and  as,  if  the  yalae  of  it  had  passed  in  cash,  Lizardt  could  iS76 
not  certainly  have  been  required  to  give  it  back,  the  difficulty  ^^ 
seems  not  less  to  produce  the  same  effect  by  rendering  it  valueless 
in  the  hands  of  a  third  party,  whose  debt»  pro  tarUo,  it  was  plainly 
taken  to  discharge.  In  that  way,  I  think  the  transaction  should 
be  regarded.  The  bankers  took  it,  not,  I  repeat,  for  collection  but 
for  payment  of  a  debt  But  even  if  Lizardi  had  sent  the  security 
to  the  Plaintiffs  as  his  bankers,  and  not  as  his  creditors,  it  would 
have  been  in  their  power  to  hold  it  as  affected  by  their  lien  with 
exactly  the  same  result.  So  that  in  my  judgmenti  with  very 
sincere  respect  for  the  opinion  of  the  Lord  Chief  Justice  of  the 
Common  Pleas,  quacunque  via  daidf  whether  they  took  as  bankers 
or  as  creditors,  they  are  equally  entitled  to  maintain  this  action, 
and  the  decision  of  the  Court  of  Exchequer  and  of  the  Exchequer 
Chamber  ought  to  be  sustained. 

JudgmerU  of  Court  of  Exchequer  Chamber  affirmed  ; 
and  appeal  dismissed  m(h  costs. 

Lords'  Journals,  26th  June,  1876. 

Solicitors  for  the  Appellant :  Daufes,  Sons,  it  Bclph. 
Solicitors  for  the  ftespondent :  Murray,  Hutehins,  &  Co. 
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H.L.(Ba)  HAERISON  d  aJ.  .     . Appellants; 

THE  ANDERSTON  FOUNDRY  COMPANY    .   Respondents. 


1876 
June  20. 


Letters  PcUent/or  a  new  Combination  of  eld  Maekinery, 

If  the  combination  and  application  of  old  machinery  be  new  and  beneficial^ 
the  invention  of  this  combination  may  be  protected  by  patent 

Proof  required. 

Per  Thb  Lobd  Chancbllob  (1) : — ^If  there  is  a  patent  for  a  combination, 
the  combination  itself  is  the  novelty,  and  also  the  merit,  which  most  both 
be  proved  by  evidence. 

Per  LoBD  Penzance:— In  the  present  case  all  questions  of  fact  were 
withdrawn  from  the  jury. 

The  Specification. 

Per  The  Lobd  Chancbllob  : — The  specification  appears  to  me  ex  facie  to 
distinguish  the  new  from  the  old  where  it  is  necessary  to  distinguish  the  new 
from  the  old ;  and  to  claim  for  a  combination  in  a  manner  which  is  sufficient. 

Kew  Tried. 

Interlocutor  appealed  from  reversed,  and  the  case  sent  back  for  a  new 
triaL 

XHE'  Appellants,  engineers  at  Blaekbum,  in  Lancashire^  applied 
to  the  Court  of  Session  for  an  interdict  to  restrain  the  Respon- 
dents from  infringing  certain  letters  patent  granted  in  1868  forim- 
proyements  in  **  loom  weaving,"  to  which  the  Appellants  claim 
right  under  an  assignment  from  the  inventors,  dated  30th  Sep- 
tember, 1871.  The  allegation  was  that  the  Bespondents,  in  the 
manufacture  of  power-looms,  '^  had  been  making,  using,  and  vend- 
ing the  Appellants'  invention." 

The  Court  of  Session  (First  Division)  on  the  18th  of  Januarj, 
1876,  refused  the  interdict ;  holding  that  the  letters  patent  were 
void ;  the  specification,  according  to  the  opinion  of  the  Scotch 
Judges,  failing  to  shew  "  wherein  the  invention  consisted,  or  what 
was  the  novelty  the  patentees  claimed." 

The  case  in  its  prior  stages  is  very  fully  and  elaborately  reported 

(1)  Lord  Cairns, 
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in  the  Fourth  Series  of  the  Scottish  Law  Reports  (1),  describing    H.  L.  (So.) 
the  machinery  and  its  working.  1S76 


Upon  appeal  to  the  House  against  this  decision,  Mr.  Astoriy     ^^^thow 
Q.C.,  and  Mr.  Asher  (of  the  Scotch  Bar),  were  heard  for  the   Amdmmtok 
Appellants ;  and  The  AUomey-Generalf  Mr.  Balfour  (of  the  Scotch    Compant. 
Bar),  and  Mr.  B.  E.  Wehster,  for  the  Bespondenta.  ^^ 

It  was  remarked  that  the  case  could  not  be  satisfactorily  set 
forth  by  oral  or  verbal  explanation ;  and  therefore  specimens  and 
drawings  of  the  machinery  were  handed  in  for  their  Lordships' 
examination. 

The  following  opinions  were  delivered  by  the  Law  Peers : — 
The  Lobd  Chancellob  (2) : — 

The  present  appeal  is  brought  from  an  interlocutor  of  the  18th 
of  January,  1876,  by  which  the  First  Division  of  the  Court  of 
Session  disallowed  an  exception  to  a  direction  to  the  jury  given 
by  the  Lord  President  at  a  trial  of  a  patent  action  brought  by 
the  Appellant. 

The  direction  of  the  Lord  President  was  to  the  effSect  that  the 
letters  patent  of  the  29th  of  October,  1868,  upon  which  the 
Appellant  sued,  were  void  in  law,  and  that  the  jury  must  therefore 
return  a  verdict  for  the  Defenders. 

This  direction  waft  given  in  consequence  of  opinions  which  had 
been  expressed  by  the  Court  of  Session  at  the  hearing  of  certain 
exceptions  taken  on  the  occasion  of  a  previous  trial  of  the  action. 
The  result  of  those  exceptions  was  that  a  new  trial  was  directed, 
upon  which  new  trial  the  direction  now  in  question  was  given. 
On  the  argument  of  the  former  exceptions  the  learned  Judges  of 
the  First  Division  held  that  the  letters  patent  were  ex  facie  void, 
and  sent  the  case  down  to  a  second  trial  in  order  that  this  opinion 
might  be  acted  upon. 

A  considerable  body  of  evidence  had  been  entered  into  at  the 
previous  trial,  and  this  evidence  was  taken  as  repeated  j^ro/ormd 
at  the  second  trial.  Nothing,  however,  now  turns  upon  the  evi- 
dence. The  question  has  been  treated  by  the  Court,  and  was 
treated  in  argument  at  your  Lordships'  Bar,  as  one  merely  of 
(1)  VoL  ii,  p.  867.  ^  .    (2)  Lord  Ckiirru. 
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H.  L.  (So.)  construction  of  the  specification.    If  your  Lordships  should  be  of 

1876        opinion  that  the  specification  is  not  ex  faeie  Yoid,  the  case  will 

HABBifloir    have  to  go  down  again  to  another  trial,  and  upon  such  farther 

\ia)KB8T0N   *"*^^  every  other  question  will  be  entirely  open.    The  invention 

FoDSDBT    may  turn  out  not  to  be  new,  or  not  to  be  useful ;  or  the  specifi- 

'    cation,  when  tested  by  evidence,  may  appear  to  be  not  intelligible 

or  not  suflBcient'  for  the  instruction  of  a  skilled  workman.  All 
these  points  will  be  open,  and  other  questions  may  possibly  arise. 
The  question,  and  the  only  question,  now  to  be  determined  is, 
whether,  reading  the  specification  as  it  appears  before  us,  your 
Lordships  ought  to  say  that  it  is  upon  the  face  of  it,  by  reason  of 
something  contained  in  it,  or  something  omitted,  invalid. 

Your  Lordships  will  find  this  question  to  be  further  narrowed 
into  the  construction  of  the  first  claim.  The  Lord  President,  in 
respect  to  the  first  claim,  says  that  it  clearly  fails,  because  it 
contains  no  discovery  or  explanation  of  the  novelty,  but  is  simply 
a  claim  for  Ihe  whole  machine  as  shewn  in  the  drawings  and 
described  in  the  specification.  Lord  O^ord,  before  whom  the 
case  had  been  tried  in  the  first  instance,  says  that  it  appears  to 
him  that  the  validity  of  the  patent  in  point  of  law  turns  entirely 
on  the  first  claim  in  the  specification.  Had  that  first  daim  not 
been  stated,  he  thinks  there  would  have  been  no  valid  legal  objec- 
tion to  the  other  claims.  It  is  the  first  claim  which  endangers 
the  whole  specification.  And  the  objection  (he  continues)  arises 
in  this  way:  the  absolute  and  indispensable  condition  of  the 
patent  and  monopoly  claimed  by  the  patentees  is  that  they  must 
disclose  the  nature  of  their  invention  and  the  manner  in  which  it 
is  to  be  performed.  While  they  have  done  the  latter  with  great 
minuteness,  they  have  failed  in  tiieir  first  claim,  or  anywhere  else, 
to  state  what  their  invention  is. 

It  is  necessary,  therefore,  to  turn  to  the  specification,  and  to 
consider  what,  on  the  face  of  it,  the  patentees  appear  to  claim. 
The  specification  commences  thus:  ''Our  invention  consists  in 
new  or  improved  simple  and  most  efficient  modes  of  and  arrange- 
ments of  mechanism  for  actuating  the  set  or  sets  of  'compound* 
or '  multiple'  shuttle-boxes  of  looms  for  weaving  striped,  checked, 
and  other  ornamental  or  figured  fabrics,  requiring  two,  three,  or 
more  shuttle-boxes  in  each  set" 
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The  specification  then  describes  in  detail,  and  by  reference  to   H.  L.  (Sa) 
drawings,  the  arrangements  of  mechanism  in  question,  numbering        1876 
the  parts  from  1  to  35,  and  from  36  to  62,  and  then  continuee  :    hammoit 
**  What  we  believe  to  be  novel  and  original,  and  therefore  claim   ^  ^^^ 
as  the  invention  secured  to  us  by  the  letters  patent  is, — ^First,     Foukdbt 

the  construction  and  arrangements  of  the  parts  of  pattern  mecha-        

nism,  and  a  shuttle-box  moving  and  holding  nslchanism  as  herein 
distinguished  generally,  for  actuating  the  shuttle-boxes  of  power 
looms,  all  substantially  in  the  new  or  improved  manner  herein 
described  and  shewn  in  the  drawings  or  any  mere  modification 
thereof." 

Following,  and  apparently  distinguished  from  this  first  claim, 
which  is  a  claim  for  the  construction  and  arrangements  of  the 
parts  of  mechanism  as  therein  distinguished,  generally,  by  which 
I  understand  the  patentees  to  claim  generally,  or  as  a  whole,  the 
combined  mechanical  arrangement  described  in  the  specification, 
there  are  added,  second,  third  and  fourth  claims,  each  relating  to 
particular  portions  or  movements  in  the  general  mechanism  de- 
scribed  in  the  first  claim. 

It  is  not,  as  I  have  already  pointed  out,  disputed  by  the  Court 
of  Session  that  the  second,  third,  and  fourth  claims,  if  new  and 
useful,  are  sa£Sciently  expressed  in  point  of  form.  In  my  opinion, 
the  first  claim  is  also  suflicient  in  point  of  form.  It  is,  as  I  rea4^ 
it,  a  claim  for  a  combination  ;  that  is  to  say,  a  combination  of  all 
the  movements  going  to  make  up  the  whole  of  the  mechanism 
described.  It  must,  for  the  present  at  least,  be  assumed  that  this 
combination,  as  a  combination,  is  novel;  that  it  is,  to  use  the 
words  of  the  Lord  President  (1),  a  new  combiuation  of  old  parts  to 
produce  a  new  result,  or  to  produce  a  known  result  in  a  more 
useful  and  beneficial  way.  It  is  not  doubted  that  a  combination 
of  which  this  may  be  said  is  the  subject  of  a  patent.  What,  then, 
are  the  objections  to  the  first  claim  viewed  as  a  claim  for  a  com- 
bination ? 

The  first  is  an  objection  said  to  be  founded  upon  the  case  of 
FoasweU  v.  Bodoek  (2),  decided  by  the  late  Lord  WetOmry  when 
Lord  Chancellor.  It  is  said  to  have  been  determined  in  that  case 
that  where  there  is  a  patent  for  a  combination  there  must  be  a 

(1)  4th  Series  vol.  u.  p.  865.  (2)  4  De  G.  J.  A  S.  13 ;  12  W.  R.  726. 
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H.  L.  CSo.)  discoTery  or  explanation  of  the  novelty,  and  the  specification  must 

1876  shew  what  is  the  novelty,  and  what  the  merit  of  the  invention.    I 

Hakubon  caiinot  think  that,  as  applied  to  a  patent  for  a  combination,  this  is, 

^     ••  or  was  meant  to  be,  the  effect  of  the  decision  in  FoxweU  v. 

FouOTBT  Bostoch  (1).     If  there  is  a  patent  for  a  combination,  the  combina- 

GOBIPANT 

*    tion  itself  is,  ex  necessitate,  the  novelty ;  and  the  combmation  is 

also  the  merit,  if  *it  be  a  merit,  which  remains  ta  be  proved  by 
evidence.  So  also  with  regard  to  the  discrimination  between  what 
is  new  and  what  is  old.  If  it  is  clear  that  the  claim  is  for  a  com- 
binatipn,  and  nothing  but  a  combination,  there  is  no  infringement 
unless  the  whole  combination  is  used,  and  it  is  in  that  way  im- 
material whether  any  or  which  of  the  parts  are  new.  If,  indeed, 
it  were  left  open  on  the  specification  to  the  patentee  to  claim,  not 
merely  the  combination  of  all  the  parts  as  a  whole,  but  also  certain 
subordinate  or  subsidiary  parts  of  the  combination,  on  the  ground 
that  such  subordinate  and  subsidiary  parts  are  new  and  material, 
as  it  was  held  a  patentee  might  do  in  Lister  v.  Leaiher  (2),  then 
it  might  be  necessary  to  see  that  the  patentee  had  carefully  dis- 
tinguished those  subordinate  or  subsidiary  parts,  and  had  not  left 
it  in  dubio  what  claim  to  parts,  in  addition  to  the  claim  for  com- 
bination, he  meant  to  assert.  The  second  objection  to  the  first 
claim  in  the  present  case  was  founded  on  the  doctrine  o{  Lister 
V.  Leather  (2).  In  the  present  case,  however,  no  question  of  this 
kind  appears  to  me  to  arise.  The  patentees  claim,  as  I  hare 
said,  for  a  combination  under  their  first  claim,  calling  it ''  the  con- 
struction and  arrangements  of  the  parts  of  mechanism  herein  dis- 
tinguished, generally,"  and  in  their  second,  third,  and  fourth  claims 
they  have  specified  the  subordinate  or  subsidiary  parts  to  which 
they  lay  claim  as  novel,  and  the  specification  of  these  subordinate 
or  subsidiary  parts  appears  to  me  to  exclude  the  possibility  of  a 
claim  for  any  other  parts  as  novel. 

The  specification,  therefore,  appears  to  me  ex  fade  to  distinguish 
the  new  from  the  old,  where  it  is  necessary  to  distinguish  the  new 
from  the  old ;  and  to  claim  for  a  combination,  where  it  is  claimed,  in 
a  manner  which  is  su£Scient  for  a  combination  of  the  kind  described. 
My  Lords,  I  am,  therefore,  of  opinion,  differing  with  great  respect 
from  the  opinions  of  the  Judges  of  the  Court  of  Session,  that  this 
(1)  4DeG.  J.  &S.18;  12  W.li.  725.  (2)  8  El.  &  BL 1001 
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action  cannot  be  stopped  at  the  point  at  which  it  has  been  stopped  H.  L.  (6a) 

by  the  Court  in  Scotland,  and  that  the  interlocutor  ought  to  be  1876 

reversed,  and  the  exception  allowed^  and  the  case  go  down  to  a  new  Hi^^isoN 

trial,  where,  as  I  have  already  said,  every  other  question  will  be  open,  ajj^^J^j^jj 

and  where  the  evidence  will  have  to  be  examined  and  applied  with  Foundry 

reference  to  all  the  issues  in  the  case.    I  move  your  Lordships  

that  the  interlocutor  be  reversed,  and  the  case  remitted,  with  a 
declaration  that  the  exception  ought  to  have  been  allowed  and  a 
new  trial  had. 

LoBD  Chelmsfobd  : — 

My  Lords,  although  the  argument  upon  this  appeal  took  a  wider 
range,  the  only  question  which  is  open  upon  it  is  the  sufficiency 
of  the  specification  upon  the  face  of  it ;  and  all  that  is  necessary 
for  the  determination  of  that  question  is  to  ascertain  whether  there 
is  such  a  description  given  of  the  invention  by  the  specification 
and  the  drawings  annexed  to  it  as  will  enable  a  workman  of 
ordinary  skill  and  information,  by  following  them,  to  produce  the 
thing  patented.  As  no  doubt  has  been  raised  as  to  the  suffi- 
ciency of  the  description,  to  this  extent  it  must  be  assumed. 

But  the  specification  may  fail  in  some  other  essential  respect^ 
and  so  it  is  said  to  have  done  by  the  First  Division  of  the  Court  of 
Session.  That  Court  held  that  the  specification  was  bad,  not 
because  it  was  ambiguous,  or  uncertain,  or  unintelligible,  but, 
according  to  what  was  said  by  the  Lord  President,  because  there 
was  no  discovery  or  explanation  of  the  novelty  of  the  invention. 
**  No  doubt "  (his  Lordship  said)  ''  a  new  combination  of  old  parts 
to  produce  a  new  result,  or  produce  a  known  result  in  a  more 
useful  and  beneficial  way,  may  be  a  good  subject-matter  of  a 
patent,  but  only  xmder  the  conditions  that  the  combination  shall 
be  claimed  as  a  combination,  and  be  so  described  as  to  shew 
intelligibly  what  is  the  novelty,  and  what  the  merits  of  the  inven- 
tion.'* Lord  CUfford,  following  the  same  course  of  reasoning, 
said :  **  The  patentees  have  failed  to  tell  the  public  what  they  truly 
claim  as  their  invention.  They  should  have  said  what  they  claimed 
and  what  they  disclaimed.  They  should  tell  us  what  is  new,  and  if 
they  claim  too  much  the  patent  goes." 

With  great  submission  the  claim  of  a  combination  or  arrange- 
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H.  L.  (So.)    ment  of  parts  of  a  machine  without  more,  is  in  itself  a  suffioient 

1876       description  of  a  novel  invention,  e.  6.  of  a  combination  of  parts 

HAmtiBOH    ^"^hich  have  never  been  combined  in  the  same  manner  befora  The 

^-  explanation  of  the  novelty  is  to  be  found  in  the  description  of  the 

FounDBT     arrangement  of  the  parts  in  the  body  of  the  specification.     Whether 

*     the  combination  claimed  is  new  or  not  is  a  question  of  fact  to  be 

proved  on  a  trial.  Where  a  claim  is  clearly  and  distinctly  made, 
there  can  be  no  necessity  for  a  patentee  to  distinguish  between 
what  is  claimed  and  what  is  disclaimed.  It  is  enough  to  say  in 
answer  to  Lord  Oifford^s  suggestion  that  everything  which  is  not 
claimed  is  disclaimed.  It  may  be  necessary  for  a  patentee  some- 
times not  to  disclaim  in  his  specification,  but  to  state  what  he  does 
not  claim.  Where,  for  instance  it  may  not  be  possible  to  explain 
his  improvements  of  a  machine  without  describing  other  closely 
connected  parts  of  it  which  are  not  patented,  it  may  then  be 
proper  and  certainly  prudent  for  him  to  state  that  he  does  not 
claim  these  as  parts  of  his  invention  and  to  add  a  distinct  descrip- 
tion and  limitation  of  his  claim. 

The  opinions  of  the  Judges  of  the  Court  of  Session  were  in  the 
argument  maintained  on  the  authority  of  Lord  Weatbwry  in  Fw- 
well  V.  Bostock  (1)  and  certainly  the  observations  of  that  noble  and  . 
learned  lord  closely  resemble  those  which  I  have  mentioned  of  the 
Lord  President  and  of  Lord  Oifford.  In  the  case  cited,  Lord 
Weeibury  said^ "  The  term  *  combination  of  machinery '  which  has  of 
late  been  a  favourite  form  of  words  with  patentees,  is  nothing  but 
an  extended  expression  of  the  word  *  machine.'  It  is  the  word 
'  machine '  writ  large,  and  as  a  patent  for  an  improved  machine  in 
the  specification  of  which  the  improvement  is  not  particularly 
stated  and  described,  would  hardly  be  attempted  to  be  supported, 
so  neither  in  my  judgment  can  the  patent  for  an  improved  arrange- 
ment or  combination  be  supported  in  the  specification  of  which 
there  is  nothing  to  distinguish  the  new  from  the  old." 

It  cannot  be  doubted  that  in  a  patent  for  an  improved  arrange- 
ment or  combination  of  mcM^hinery  *'  the  specification  must"  (as 
Lord  Wesibiiry  said  in  FoasweU  v.  Bostock)  <'  describe  the  improve- 
ment and  define  the  novelty  otherwise  ai;id  in  a  more  specific  form 
than  by  the  general  description  of  the  entire  machine."  But  it  is 
(1)  4  De  G.  J.  &  S.  13. 
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clear  that  if  the  claim  is  for  a  combination  of  particular  parts  of  H.  L.  (Sc.) 
the  machine  and  for  that  only,  the  differefUia  (to  use  Lord  Wesi*       i876 
hury's  expression)  is  sufficiently  assigned.    And  as  it  is  admitted    habbuon 
that  there  may  be  a  good  patent  for  a  new  combination  of  parts,  all  ^   ** 
of  which  or  a  portion  of  which  are  severally  old,  upon  what  prin-     Fouhdbt 

ciple  can  a  patentee  claiming  a  combination  be  required  to  distin-       

gnish  the  new  and  the  old  parts  from  each  other  ? 

The  argument  at  the  Bar  extended  far  beyond  the  limits  of  the 
question,  which,  as  already  observed,  is  confined  to  the  sufficiency 
of  the  specificatioD,  and  a  good  deal  of  timeVas  occupied  in  dis- 
cussing what  was  covered  by  a  claim  for  a  combination,  and  by 
reference  to  the  decision  in  Lister  ▼•  Leather  (1),  that  a  valid 
patent  for  an  entire  combination  gives  protection  to  each  part 
that  is  new  and  material  without  any  express  claim  of  the  parti- 
cular part  It  is  unnecessary  for  the  determination  of  this  appeal 
to  consider  the  propriety  of  this  decision ;  but  I  cannot  forbear 
expressing  a  doubt  whether  it  can  be  supported.  If  a  patent  is 
solely  for  a  combioation  nothing  is  protected  by  it,  and  con- 
sequently nothing  can  be  an  infringement  but  the  use  of  the  entire 
combination. 

I  do  not  think  it  right  to  dwell  on  this  irrelevant  matter  further, 
but  I  return  to  the  question  whether  the  patentee  has  sufficiently 
described  his  invention  in  his  specification.  This  question  turns 
entirely  (as  has  been  said)  on  the  first  claim  in  the  specificatioD. 
The  office  of  a  claim  is  to  define  and  limit  with  precision  what  it 
is  which  is  claimed  to  have  been  invented  and  therefore  patented. 
In  the  construction  of  a  specification,  it  appears  to  me  that  it 
ought  not  to  be  subjected  to  what  has  been  called  a  benign  inter- 
pretation or  to  a  strict  one.  The  language  should  be  construed 
according  to  its  ordinary  meaning — the  understanding  of  technical 
words  being  of  course  confined  to  those  who  are  conversant  with 
the  subject-matter  of  the  invention — ^and  if  the  specification  is  thus 
sufficiently  intelligible  it  performs  all  that  is  required  of  it. 

It  is  not  asserted  that  the  description  in  the  specification  is  not 
sufficiently  explicit  and  clear  to  enable  a  workman  of  ordinar}^ 
skill  and  information  to  make  the  thing  patented.  In  what,  then, 
is  the  claim  in  the  specification  supposed  to  fail  ?    As  far  as  can 

(1)  8  EL  &  B1.  1004. 
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H.  L.  (So.)    be  gathered  from  the  opinions  of  the  Judges,  it  is  from  the  want 

1876       of  an  explanation  of  the  novelty  of  the  invention.    Bat  if  the 

Habbiboh    c1<^  is  for  a  combination,  it  has  been  fully  shewn  that  the  claim 

ANDmaroK   ^^^^^  ^^  *  statement  and  assertion  of  novelty.' 

Fouin>BT        What  is  it,  then,  that  the  patentee  claims  in  the  head  of  claim 

'    to  which  the  objection  is  confined?     It  appears  to  me  that, 

although  this  important .  part  of  the  specification  is  not  very 
artistically  drawn,  it  is  sufficiently  intelligible  to  be  read  as  a 
claim  for  a  combination  of  two  separate  parts  (called  improperly  tbe 
two  main  parts)  of  an  entire  machine,  consisting  of  the  mechanical 
apparatus  called  respectively  the  shuttle-box  moving  mechanism 
and  the  pattern  mechanism,  both  of  which  are  described  in  (he 
specification  and  delineated  upon  the  drawings  with  great  minute- 
ness of  detail,  and,  as  must  be  assumed,  with  sufficient  clearaefls 
to  enable  a  workman  of  ordinary  skill  to  follow  the  directions. 

In  the  other  heads  of  claim,  parts  of  the  mechanical  apparatus 
are  claimed  separately.  There  can  be  no  objection  to  a  claim  of 
a  combination,  and  at  the  same  time  to  a  claim  of  the  separate 
parts  of  that  combination ;  and,  indeed,  it  is  the  only  way  in  which 
those  separate  parts  can  be  protected  from  infringement.  And  it 
is  immaterial  whether  the  separate  parts  are  claimed  first,  and 
then  the  combination,  or,  as  in  this  case,  the  combination  first, 
and  then  the  separate  parts. 

The  patentee  seems  to  me  to  have  framed  his  specification  in 
such  a  manner  as  to  make  it  unobjectionable  on  the  hoe  of  it, 
and  therefore  I  think  the  interlocutor  appealed  from  ought  to  be 
reversed. 

Lord  Hathebley  : — 

My  Lords,  I  am  of  the  same  opinion. 

I  think  it  is  a  very  unfortunate  circumstance  in  this  case  that, 
the  jury  on  the  original  trial  having  been  charged  with  the  duty 
of  finding  under  the  several  heads  usually  applicable  to  patent 
cases,  namely,  the  heads  of  novelty  and  of  usefulness  combined 
with  the  head  of  infringement,  as  r^ards  the  right  of  the  Par- 
suers  to  pursue  the  Defenders,  the  course  taken  was  such  as  io 
have  led  to  a  singular  result  upon  the  application  that  was  xiiade 
for  a  new  trial.    The  jury,  not  unanimously,  but  by  a  majoritji 
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had  decided  all  the  issaes  originally  in  favour  of  the  Pursuer.    A  H.  L.  (Sa) 
bill  of  exceptions  was  thereupon  tendered ;  and  without  entering       is76 

into  more  detail  on  the  subject,  I  may  say  that  the  course  the  habbuow 

matter  took  was  this :  when  it  came  up  to  the  First  Dirision,  the  .     *- 

Court  was  of  opinion  that  the  matter  had  not  been  properly  laid  Foundbi 

OOXPANT 

before  the  jury,  and  that  there  was  a  primary  question  with  regard        

to  the  patent  itself,  which  ought  to  be  considered  before  they 
came  to  their  conclusion  upon  either  the  infringement  or  the  novelty 
of  the  invention.  That  question  was  as  to  whether  or  not,  what- 
ever the  thing  was,  whether  new  or  otherwise,  it  had  been 
sufficiently  clearly  described  and  claimed  in  the  specification. 

Accordinglyi  the  case  went  back,  more  pro  forma,  I  may  say, 
than  anything  else,  upon  this  question  to  another  trial,  and  the 
learned  Judge  who  then  presided  directed  the  jury,  as  a  matter  of 
of  law,  with  such  amount  of  evidence  only  as  was  necessary  to 
raise  that  issue,  that  the  specification  itself  was  bad ;  because, 
regard  being  had  to  the  first  claim  (the  other  claims  were  not 
further  entered  into),  there  was  not  a  sufficiently  clear  statement 
on  the  part  of  the  patentee  of  what  his  invention  really  consisted, 
and  what  it  was  that  the  general  public  were  excluded  from  in 
consequence  of  the  novelty  of  the  invention,  and  what  it  was  that 
they  were  at  liberty  to  do;  it  being  admitted  that  a  great  many 
of  the  particular  portions  of  the  machinery  in  question,  indeed,  I 
think  the  counsel  for  the  patentee,  in  arguing  the  case  at  the  Bar, 
said  he  was  ready  to  admit  that  the  whole  of  the  particular  move* 
ments  in  question,  were  in  themselves  and  existing  separately,  as 
distinct  from  a  combination  of  them,  matters  which  had  been  pre- 
viously known. 

Well,  my  Lords,  that  being  the  case,  the  Judges  extended,  as  it 
appears  to  me,  with  great  respect,  the  doctrine  of  Fotewell  v.  JBos* 
Ux^  (1)  in  their  application  of  it  to  this  case.  It  was  there  held — 
and  that,  I  think,  was  all  that  was  held — th&t  it  is  not  competent  to 
a  man  to  take  a  well-known  existing  machine,  and  having  made 
some  small  improvement,  to  place  that  before  the  public,  and 
say:  '^I  have  made  a  better  machine.  There  is  the  sewing 
machine  invented  by  so  and  so;  I  have  improved  upon  that. 
That  is  mine;  it  is  a  much  better  machine  than  his."  That  will 
(1)  4.De  G.  J.  &  &  18. 
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not  do ;  you  must  state  clearly  and  distinctly  what  it  is  in  which 
you  say  you  have  made  an  improyement.  To  use  an  illustration 
which  was  adopted,  I  think,  by  Lord  Justice  James  in  another  case, 
it  will  not  do,  if  you  hare  invented  the  gridiron  pendulum,  to  say, 
**  I  have  invented  a  better  clock  than  anybody  else,"  not  telling 
the  public  what  you  have  done  to  make  it  better  than  any  other 
clock  which  is  known* 

That  principle  was  laid  down  in  FoxweU  v.  Bastoeh  (1),  and  I  do 
not  think  that  anything  further  was  intended  to  be  determined  in 
that  case.  It  could  not  have  been  meant  in  that  case  to  say 
that  where  that  happens,  which  may  well  happen,  that  a  person, 
arranging  his  machinery  in  a  totally  different  way  from  the  way 
in  which  it  has  ever  been  before  arranged,  although  every  single 
particle  of  that  machinery  is  a  well-known  implement,  produces  an 
improved  effect  by  his  new  arrangement,  that  new  arrangement 
cannot  be  the  subject  of  a  patent  It  may  be  that  the  levers  may 
be  perfectly  well  knovm  in  their  mode  of  action,  and  it  may  be  that 
all  the  other  separate  portions  of  the  machinery  to  which  the 
patent  relates  may* be  perfectly  well  known;  but  if  he  says:  '*I 
take  all  these  well-known  parts,  and  I  adjust  them  in  a  manner 
totally  different  from  that  in  which  they  have  ever  before  been 
adjusted ;  I  have  found  out  just  what  it  is  that  has  made  these 
parts,  though  they  may  have  been  used  in  machinery,  fail  to  pro- 
duce their  proper  effect,  and  it  is  this,  that  they  have  not  been 
properly  arranged ;  I  have  therefore  reconsidered  the  whole  matter, 
and  put  all  these  several  parts  together  in  a  mode  in  which  they 
never  were  before  arranged,  and  have  produced  an  improved  effect 
by  so  doing," — ^I  apprehend  it  is  competent  to  that  man  so  to  do, 
and  that  it  would  be  perfectly  impossible  for  him  to  say  what  ia 
new  and  what  is  old,  because  ex  eaneessU  it  is  all  old,  nobody  ever 
before  used  it  in  the  manner  in  which  he  has  used  it 

That,  my  Lords,  I  apprehend  is  the  principle  of  a  patent  for  a 
combination.  It  seems  to  me  that  that  is  just  what  this  gentleman 
claims  to  have  done.  Whether  or  not  he  has  really  done  it  will 
remain  to  be  seen.  It  is  true  enough  that  a  majority  of  the  jury 
in  one  case  found  in  his  favour ;  but  this  question  will  have  to  be 
tried,  and  will  have  to  be  decided  after  the  case  has  been  remitted 
(1)  4  De  G.  J.  &  S.  13. 
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as  has  been  proposed  by  the  noble  and  learned  Lord  on  the  wool-   h.  l.  (8o.) 
sack.  1876 

Kow  what  is  it  that  the  patented  takes  upon  himself  to  say?  habbisok 
He  simply  tells  yon  in  the  first  part  of  his  letters  patent :  "Our  ^-,iDm8Toir 
said  invention  oonsistB  in  new  or  improved  simple  and  most  efficient     Foumdby 

modes  of  and  arrangements  of  mechanism  for  actuating  the  set  or       

sets  of  compound  or '  multiple '  shuttle-boxes  of  looms  for  weaving 
striped,  checked^  and  other  ornamental  or  figured  fabrics." 

Then  he  proceeds  to  describe  that  combination  which  he  says 
effects  this  new  and  improved  mode;  and  he  divides  for  that 
purpose  the  composition  of  a  loom  into  two  main  parts,  which  he 
caUs  the  check  shuttle-box  moving  mechanism,  and  the  pattern 
mechanism.  That  is  well  known  to  those  engaged  in  this  par- 
ticular pursuit,  and  there  is  no  question  that  any  workman  at  all 
skilled  in  the  manufacture  would  be  able  directly,  from  this  descrip- 
tion, to  do  that  which  the  patentee  says  he  desires  to  have  done 
for  the  purpose  of  effecting  his  improvement.  There  are  but  two 
parts ;  namely,  first,  the  one  part  which  brings  the  shuttle-box  up 
to  the  point  where  the  delivery  is  to  tcike  place  of  the  thread, 
exactly  in  such  a  position  as  to  be  suitable  for  the  work  in 
hand ;  and,  secondly,  the  mode  of  connecting  that  with  the  pattern 
mechanism  which  guides  and  directs  the  threads  so  that  they  may 
take  their  proper  course  in  weaving  and  eflectuating  the  pattern 
which  is  to  be  produced.  The  patentees  tell  you  they  have  directed 
their  attention  to  what  they  call  these  two  "  main  parts."  Having 
done  that  they  divide  the  parts  carefully ;  not,  however,  always 
with  extreme  precision,  inasmuch  as  sometimes  they  throw  into 
what  they  call  the  check  shuttle-box  moving  apparatus  two  or 
three  numbers  which  they  afterwards  seem  to  include  in  the 
pattern  apparatus  as  being  a  portion  of  that.  But  I  apprehend 
there  is  no  confusion  introduced  by  so  doing,  because  the  numbers 
are  all  given ;  every  portion  of  the  machinery  is  well  described, 
well  figured,  and  well  numbered,  and  no  mistake  can  be  made  as 
to  what  portions  of  the  machine  they  intend  to  describe  and  to  use. 

Having  done  that,  I  take  occasion  to  notice,  with  reference  to 
the  claim  at  the  end  of  the  patent,  that  the  patentees  inform  the 
public  that: 

Although  the  new  check  shuttle-box  moving  meohamsm  (Dumbera  1  to  29) 

Vol.  I.  8  2  Q 
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H.  L.  (Sc.)  has,  so  fiur,  been  only  shewn  and  described  as  applied  to  a  three  shnttle-box  loom, 

^^Q  it  is  equally  applicable  for  working  a  four,  five,  or  six  shuttle-box,  and  it  can  be 

^'-v-^  worked  with  the  pattern  mechanism  of  cbeck  looms  now  in  use  where  these  are 

Habbison  iji  a  good  state  and  of  a  suitable  construction  and  only  the  shuttle-box  moving 

Andbbstoh  iiiechanism  required,  and  many  of  its  improvements  in  the  pattern  mechanism 

FouNDKY  numbers  30  to  62  may  be  applied  to  other  pattern  barrels  and  mechanism  here- 

Ck)MPAKY.  tofore  Qj.  j^QYf  in  ^jgg  fQj  check  shuttle-boxes. 

It  18  rathier  important  to  notice  that  with  reference  to  the  claim 
at  the  end  of  the  patent,  becanse  wliat  they  say  is  this :  fiist,  we 
have  made  a  new  combination  which  runs  through  the  whole 
arrangement  of  pattern  loom  weaving ;  we  have  made  a  whole  set 
of  apparatus  which  we  call  the  check  shuttle-box  moving  appa- 
ratus ;  and  the  junction  of  that  check  shuttle^box  moTing  apparatus 
which  we  haye  so  framed  in  a  new  combination,  we  apply  also,  by 
a  process  which  is  a  new  combination,  to  a  certain  pattern  part  of 
the  apparatus  which  we  have  here  in  our  patent  described  and 
figured.  But  they  say:  It  is  not  necessary  that  you  should  take 
our  combination  for  pattern  machinery ;  you  may  if  you  like  take 
your  own  combination  of  pattern  machinery  and  apply  it  to  our 
new  check  shuttle-box  moving  machinery,  or  vice  versa;  you  need 
not  take  our  check  shuttle-box  moving  machinery,  but  you  may 
take  our  pattern  machinery  and  apply  your  own  check  shuttle-box 
moving  machinery  to  that. 

Therefore  you  would  expect  d  priori  that  when  you  come  to 
the  description  of  the  claim  you  would  find  that  they  would  claim 
for  the  general  combination  of  the  whole,  and  they  would  also 
wish  to  secure  (as  they  are  entitled  to  secure,  if  it  be  novel  and 
useful),  the  one-half  of  their  machinery,  namely,  the  machinery 
for  moving  the  check  shuttle-boxes  according  to  the  improved 
combination ;  they  would  also  wish  to  secure  the  other  half,  their 
pattern  machinery,  according  to  their  new  combination  for  that 
So  they  say — ^There  are  three  things  you  must  not  do.  You  must 
not  put  your  whole  machinery  into  a  combination  whidi  will 
follow  ours  with  reference  to  the  complete  machine.  You  must 
not  put  your  check  shuttle-box  moving  mftchinery  into  a  combi- 
nation which  will  be  our  combination  for  that  purpose.  You  most 
not  put  your  ]>attem  machinery  into  a  combination  which  will  be 
our  combination  for  that  particular  purpose. 

That,  my  Lords,  is  what  it  appears  to  me  the  patentees  have 
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done  by  the  claims  which  are  contained  at  the  end  of   the   H.L.  (So.) 
patent:  1876 

Haying  thus  particularly  described  the  nature  of  our  said  invention,  and  the     Hasbisoh 
manner  in  which  the  same  is  or  may  be  performed,  we  have  to  state  that  we  do    AnnBiiffioN 
not  restrict  ourselves  to  the  precise  details  herein  described  or  delineated,  but     Fouhdbt 
-what  we  believe  to  be  novel  and  original,  and  therefore  claim  as  the  invention     Compawt. 
secured  to  us  by  the  hereinbefore  in  part  recited  letters  patent,  is — First,  the 
construction  and  arrangement  of  the  parts  of  pattern  mechanism  and  shuttle-box 
moving  and  holding  mechanism  as  herein  distinguished  generally. 

That  seems  to  me  to  be  the  one  great  claim  for  the  whole. 
They  say — We  cannot  tell  yon  that  this  part  or  that  part  or  the 
other  part  is  in  itself  a  new  engine  or  a  new  machine,  but  we  tell 
yon  that  onr  combination  of  all  those  parts  into  a  complete  ma- 
chine, affecting  both  the  shuttle-box  moving  apparatus  and  the  « 
pattern  apparatus,  is  a  new  combination,  and  we  claim  to  be 
capable  of  carrying  that  out  in  an  improved  manner  under  the 
specification  in  our  letters  patent 

Well,  my  Lords,  that  may  or  may  not  be  true — that  will  have 
to  be  decided.  It  may  or  may  not  be  true  that  it  is  novel  and 
that  no  one  ever  combined  it  in  that  way  before — it  may  or  may 
not  be  true  that  when  the  combination  is  so  effected  it  is  of  any 
use.  It  may  be  that  the  old  combination  is  as  good  as  the  new, 
and  that  no  useful  purpose  is  effected.  That  again  will  have  to 
be  for  the  consideration  of  the  jury.  But  what  the  learned  Judge 
who  directed  the  issue  to  the  jury  at  the  trial,  and  what  the 
learned  Judges  who  concurred  upon  the  subsequent  review  of  the 
case,  have  done  is  this :  The  jury  were  told  that,  according  to 
FoxweU  V.  Bodoek  (1),  there  ia  no  claim  for  anything  in  the  first  daim 
which  is  here  made — ^nothing  specifically  pointing  out  anything 
new  which  the  patentees  describe  as  being  a  novelty ;  whereas,  my 
Lords,  it  appears  to  me,  I  confess,  that  as  far  as  their  words  go  in 
their  claim  (it  is  for  them  to  make  out  their  case),  they  have 
claimed  sufficiently  distinctly  a  total  and  complete  combination ; 
from  1  to  64  they  have  put  together  every  single  number  in  a 
certain  order  and  manner.  Of  course  it  may  be  said  that  this 
does  not  preclude  a  question  as  to  the  substitution  of  a  mechanical 
equivalent  which  may  be  substituted  in  one  place  or  another,  with 

(1)  4Dea.J.d;S.I8. 
^  ^         2  Q2 
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H.  L.  (So.)  the  particular  object  the  patentees  had  in  view.  For  example, 
1876  as  one  of  the  learned  Judges  put  it,  if  the  machine  were  turned 
Harbison  upside  down  instead  of  putting  it  the  right  side  upwards,  would  a 
Andwwtoh  P®'®^'^  ^^  *^**  ground  be  allowed  to  say  he  had  not  been  in- 
FouKDBT     fringing  the  patent  ?    In  all  other  respects  this  combination,  if 

'    invaded,  will  only  be  invaded  by  that  which  breaks  in  on  the 

whole  combination  which  the  patentees  have  here  described  in 
their  first  daim,  and  which  they  say  they  prohibit  the  public  from 
using  on  account  of  these  their  letters  patent. 

Then  you  come  to  the  second,  third,  and  fourth  claims.  The 
second  claim  turns  on  what  I  said  you  would  expect  to  find — a  claim 
as  regards  a  combination  which  shall  imitate  the  patentees'  check 
shuttle-box  moving  machinery.  The  third  relates  to  a  combina- 
tion which  shall  imitate  their  pattern  machinery,  and  the  fourth 
is  also  directed  to  a  combination  that  shall  imitate  in  another 
respect  their  pattern  machinery. 

Now,  my  Lords,  the  patentees  having  therefore  said  we  have  here 
one  total  combination  which  is  new :  having  said  we  have  here  three 
special  parts  which  are  wholly  new  in  combination,  I  apprehend  they 
have  both  told  you  what  they  claim,  and  they  have  done  another 
thing  which  appears  to  the  noble  and  learned  Lord  on  the  wool- 
sack to  be  necessary  (and  in  that  I  entirely  concur),  they  have  by 
the  special  claim  made  under  the  other  three  heads  warned  off  the 
public  from  those  heads,  and  have  left  open  and  have  made  no 
claim,  and  are  not  to  be  treated  as  having  in  any  way  made  a 
claim  unduly  or  improperly  to  anything  more  than  the  first  total 
combination  running  through  the  whole,  the  subordinate  combi- 
nation running  through  all  the  description  up  to  32  for  the  cheek 
shuttle-box  moving  machinery,  and  the  two  other  subordinate 
combinations  going  up  to  the  higher  numbers  64  or  65,  which 
compose  the  part  of  the  combination  for  efiecting  and  making  the 
pattern  machinery. 

Under  these  circumstances,  my  Lords,  with  that  diffidence 
which  one  ought  to  feel  in  diflering  from  so  many  of  the  learned 
Judges  in  the  Court  below,  I  am  of  opinion  that  this  interlocotor 
of  the  Court  of  Session  cannot  be  sustained  and  must  be  reversed 
with  the  direction  proposed  by  the  noble  and  learned  Lord  on  the 
woolsacL 
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Lord  Penzance  : —  h.  l.  (Sc.) 

My  Lords,  I  agree  in  the  coarse  which  your  Lordships  have  J^ 

been  advised  to  take,  and  will  shortly  state  my  reasons.  Habruon 

In  this  case  all  questions  of  fact  have  been  withdrawn  from  the  Andswtok 

jury,  the  specification  has  been  held  to  be  bad,  and  the  patent  co»iSY. 

consequently  void  in  law ;  and  the  question  is,  whether  the  direo-  

tion  of  the  learned  Judge  to  that  effect  was  erroneous  or  not. 

The  objection  taken  to  the  specification,  as  I  gather  it  from  the 

opinions  of  the  Judges  in  the  Court  of  Session,  is  as  follows :  , 

There  is  no  statemezit  that  any  part  or  parts  of  the  mechanism  are  new,  or 
that  any  part  or  parts  are  old  or  disclaimed.  The  claim  is  simply  for  the  con- 
struction of  the  pattern  mechanism,  and  the  arrangement  of  its  parts  in  the  new 
and  improved  manner  described  and  shewn  in  the  drawings,  and  for  the  construo- 
tion  of  the  shuttle-box  moving  and  holding  mechanism,  and  the  arrangement  of 
its  parts  in  the  new  and  improved  manner  described  in  the  specification  and 
shewn  in  the  drawings.  Each  of  these  mechanisms  it  is  said  is  described  in  the 
specification  and  shewn  in  the  drawings  as  a  whole,  and  thus  the  claim  is  in 
effect  for  the  two  entire  machines,  without  even  an  attempt  to  state  in  what  the 
novelty  of  either  the  one  or  the  other  consists. 

And  again : 

The  combination  must  be  cUimed  as  a  combination,  and  be  so  described  as  to 
shew  intelligibly  what  is  the  novelty  and  what  the  merit  of  the  invention.  There 
is  no  discovery  or  explanation  of  the  novelty ;  oh  the  contrary,  the  claim  is  simply 
in  each  case  for  the  whole  machine  as  shewn  in  the  drawings  and  specification. 
The  patent  is  therefore  void  as  claiming  too  much. 

These  observations  made  by  the  Lord  President  are  directed  to 
the  first  claim  in  the  specification  (to  which  alone  exception  has 
been  taken),  and  the  substance  of  them,  as  I  understand  them,  is 
this,  that  the  patentee  has  claimed  as  the  subject  of  his  patent 
the  whole  of  an  entire  combination  of  mechanism,  which  he  has 
fully  described,  but  has  not  gone  on  to  state  whether  any,  and,  if 
so,  which  of  the  parts  of  this  combination  are  new  or  old ;  further, 
that  he  has  not  explained  the  merit  of  his  invention,  and  that 
therefore  his  patent  is  void  as  claiming  too  much. 

It  will  not  be  denied  that  a  valid  patent  may  be  granted  for 
a  new  combination  of  parts,  all  of  which  are  old.  If  so,  the  ques- 
tion arises,  how  should  the  claim  for  such  a  combination  be  de- 
scribed ?    The  patentees  in  this  case  have  said : 

What  we  believe  to  be  novel  and  original,  and  therefore  daim  as  our  invention. 
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.  is  the  oomblnation  and  arrangemeiit  of  parts,  to.,  ....  in  the  new  nuumer  de- 
scribed and  shewn  in  the  drawings. 

Is  not  this  a  statement  of  what  the  novelty  consists  in  ?  The 
claim  is  confined  to  the  combination,  and  the  natore  of  the  com- 
bination is  fnllj  described  both  hj  words  and  drawings.  They 
lay  no  claim  to  novelty  in  any  particular  part  or  subordinate  com- 
bination of  partSi  but  they  say  that  the  ''novelty  **  consists  in  the 
entire  arrangement  of  the  whole  made  ''in  the  new  manner" 
described.  What  they  say  in  effect  is,  that  such  an  entire  com- 
bination has  never  been  contrived  before,  and  that  it  is  a  usefnl 
one. 

Having  thus  described  what  the  novelty  consisted  in,  were  they 
bound  to  go  further  and  state  in  what  the  novelty  did  not  ccnast  ? 
in  other  words,  to  point  out  everything  that  in  the  several  parts 
or  the  subordinate  combinations  of  them  might  be  old  and  had 
been  previously  used  ?  I  cannot  think  that  they  were,  or  that 
there  is  any  authority  in  law  for  this  requirement  If  such  a  task 
were  attempted  to  be  fulfilled  in  reference  to  a  machine  so  old,  so 
largely  altered,  and  so  greatly  improved  from  time  to  time  as  the 
weaving  loom,  it  is  not  too  much  to  say  that  it  would  be  hardly 
possible  to  fulfil  it  without  insufficiency  or  error.  If  the  patentee 
accurately  defines  on  the  face  of  his  specification  his  real  invention, 
and  the  limits  within  which  that  which  he  claims  as  a  novelty  is 
confined,  he  is  not  bound,  as  it  seems  to  me,  to  go  further  and 
specify  how  it  is,  and  why  it  is,  that  his  invention  is  notel,  or  re- 
capitulate all  the  particulars  in  which  it  differs  from  preceding 
arrangements. 

The  cases  that  have  been  cited  at  the  Bar  are  all  cases  of  a  very 
different  description.  They  are  cases  in  which  ^  fads  have 
been  ascertained;  and  it  has  turned  out  that  whUe  the  specification 
'  claimed  an  entire  combination,  the  real  invention  resided  in  some- 
thing short  of  that  entire  combination,  and  consequently  the  patent 
has  been  held  void  as  claiming  too  much.  In  all  of  them  this 
proposition  is  insisted  upon,  that  a  patentee  who  has  invented  a 
particular  combination  of  parts,  which  combination  forms  a  por- 
tion only  of  a  larger  combination,  or  of  an  entire  machine,  is 
bound  in  his  specification  to  limit  his  claim  or  description  of  the 
thing  invented  to  the  particular  combination  in  which  the  inven- 
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tion  residee,  and  that  if  in  place  of  so  doing  he  degoribes  or   H.  L.  (So.) 
claims  the  larger  combination,  or  the  whole  machine,  his  patent 
is  Toid. 

This  doctrine  in  respect  of  patents  is  to  be  found  shortly  and 
dearly  stated  nearly  one  hundred  years  ago  in  the  passage  quoted 
in  the  Bespondent's  case  at  p.  9 :  '*  The  patent  must  not  be  more 
extensive  than  the  invention ;  therefore  if  the  invention  consist  in 
an  addition  or  improvement  only,  and  the  patent  is  for  the  whole 
machine  or  manufacture,  it  is  void";  per  Lord  Mamfidd  in 
different  cases ;  and  per  Justice  BuOer  in  Bex  v.  Mae,  a.]>.  1785  (1). 
From  that  time  to  the  present  this  doctrine  has  been  sustained ; 
but  in  all  the  cases  in  "which  it  has  been  applied  to  defeat  a 
patent,  the  real  nature  of  the  invention  has  been  ascertained  by 
the  proper  judges  of  the  facts,  whether  Court  or  jury,  as  the  case 
may  be ;  and  the  description  in  the  patent,  when  compared  with 
the  real  invention,  has  been  found  to  be  larger  than  the  inven- 
tion which  it  professed  to  describe. 

But  it  is  obviously  impossible  to  apply  a  doctrine  of  this  kind 
to  a  case  in  which  the  Court  has  nothing  before  it  but  the  speci- 
fication itself,  and  this  is  the  state  of  things  in  the  present  case ; 
for  although  the  evidence  in  the  case  was  put  in  proformA^  and 
was  therefore  before  the  Court,  the  conclusions  of  &ct,  as  to  the 
nature  of  the  Pursuer's  invention,  remained  to  be  drawn  by  the 
jury,  and  in  the  course  which  the  case  took  under  the  direction  of 
the  learned  Judge  were  never  drawn  at  alL 

The  important  distinction,  therefore,  between  the  cases  dted 
and  the  present  is,  that  in  the  present  case,  in  the  stage  at  which 
it  had  arrived,  no  valid  objection  to  the  specification  could  be 
entertained  which  was  not  apparent  on  the  face  of  the  specification 
.  itself;  whereas,  in  the  cases  alluded  to  the  specification  was  con- 
demned only  upon  a  comparison  with  the  real  invention.  Thus, 
in  Cla/rke  v.  Adie  (2)  the  whole  facts  were  before  the  learned 
Judge,  who  had  to  decide  on  fact  as  well  as  law.  In  Barhes  v. 
SiephenB  (8)  the  Judge  was  again  judge  of  both  law  and  fact^-the 
(acts  were  fully  before  the  Courts  and  the  real  invention  compared 

(1)  Boiler's  Niai  Priua,  p.  76.  (2)  21  W.  R.  456-764 

(3)  L.  R.  8  Bq.  850. 
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H.  L.  (Sc.)    with  the  specification.    The  learned  Judge  said  that  ^'  the  suffi- 

1876       ciency  of  \he  specification  was  a  question  of  fact»"  and  ended  by 

Hare^n    deciding  that  the  Defendant  had  not  in  fact  infringed  the  Plaiiiti£rs 

Foundry  Finally,  in  Foxwell  y.  Bottock  (1),  the  case  so  much  relied  upon, 
—  '  the  true  invention  was  declared  by  the  Lord  Chancellor,  who 
was  judge  of  both  law  and  fact,  to  consist  in  a  single  shaft  with 
certain  cams  upon  it ;  whereas  the  Plaintifif,  in  his  specification, 
had  described  as  his  invention  an  entire  sewing  machine.  It  was 
to  this  state  of  things,  this  variance  between  the  actual  invention 
and  the  description  of  it,  the  invention  residing  only  in  a  part^ 
and  the  description  of  the  invention  embracing  the  whole,  of  a 
sewing  machine,  that  Lord  WesBmrtfs  remarks  were  addressed 
when  he  said :  ^'  I  must,  therefore,  lay  down  the  rule  that  in  a 
patent  for  an  improved  arrangement  or  new  combination  of 
machinery  the  specification  must  describe  the  improvement  and 
define  the  novelty  otherwise  and  in  a  more  specific  form  than  by 
the  general  description  of  the  entire  machine,  it  must,  to  use  a 
logical  phrase,  *  assign  the  differerUia  *  of  the  new  combination." 
The  entire  machine  in  that  case  was  a  sewing  machine ;  the  new 
combination  was  ^^an  arrangement  of  three  cams  on  one  shaft;" 
and  Lord  Wedbury  held  that,  although  <4t  was  true  that  the 
cams  and  the  shaft  were  described  indiscriminately  with  the  zest 
of  the  machine  in  the  specification^  there  was  nothing  to  indicate 
that  it  was  this  addition  which  constituted  the  improved  arrange- 
ment or  new  combination."  By  ^^  assigning  the  differentia  "  there 
I  understand  Lord  Weetbury  to  have  meant  that  where  the 
patentee's  invention  only  extended  to  a  portion  of  an  entire 
machine,  he  must  point  out  the  limits  of  that  portion^  distin- 
guishing it  from  the  rest  of  the  machine  of  whioh  it  forms  a 
part 

But  what  has  the  duty  thus  cast  upon  the  patentee  in  cases  of 
that  description  to  do  with  the  present  case,  in  which  the  paten- 
tees,  on  the  teice  of  their  specification,  claim  that  ''  what  is  novel 
and  original "  is  not  any  portion  of  an  entire  combination,  but  tlie 
entire  combination  itself?    On  the  face  of  the  specification  ncn 

(1)  4  De  G.  J.  &  S.  13. 
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eondai  that  their  inyention  does  consist  in  anything  short  of  that  H.  L.  (Sc.) 
entire  combination,  or  that  it  wonld  be  adequately  described  by        1876 
any  words  which  did  not  include  the  whole  of  it.  Hawibon 

Some  confusion  appears  to  me  to  have  been  imported  into  the    a^^^' 
argument  of  the  case  by  c^pening  the  question  of  what  will    Foundby 
amount  to  an  infringement  of  a  patent,  which,  like  the  present,        —— 
claims  as  novel  an  entire  combination  of  several  parts,  many  of 
which  may  be  old.    This  question,  I  think,  is  quite  separate  and 
distinct  from  the  sujfficiency  of  the  specification  on  the  face  of  it, 
which  is  all  that  we  have  to  do  with  here. 

But  the  case  of  Lister  v^  Leather  (1)  has  been  cited  and  com- 
mented upon  as  an  authority  for  the  proposition  that  a  patent  for 
a  combination  covers  and  protects  all  subordinate  combinations, 
or  parts,  or  at  least  such  of  them  as  are  **  new  and  materiaU'  It 
is  plain,  however,  that  that  case  did  not  go  this  length.    It  decided  , 

nothing  more  than  this :  that  though  the  patent  is  for  a  combi- 
nation, it  does  not  follow  that  there  can  l^e  no  infringement  of  it 
unless  every  part  of  that  combination,  without  exception,  is  pirated. 
What  the  Court  said  was,  that  the  taking  of  a  subordinate  part  or 
parts  of  the  combination  might  be,  not  that  it  necessarily  would 
be,  an  infringement  of  the  patent ;  and  that,  whether  it  would 
be  so  or  not  depended,  as  the  Court  of  Error  said,  "  upon  what 
the  parts  taken  were,  how  they  contributed  to  the  object  of  the 
invention,  and  what  relation  they  bore  to  each  other." 

This  only  amounts  to  saying  that  on  a  question  of  infringement 
the  essential  nature  of  the  invention  will  be  regarded ;  and  that 
there  may  be  cases  in  which,  though  the  patent  is  for  an  entire 
combination  of  numerous  parts,  a  collusive  imitation  of  that 
invention  may  be  effected  though  some  detail  of  the  combination 
is  omitted  or  .changed,  which  is  a  doctrine  familiar  enough  in 
patent  law. 

Upon  the  whole,  then,  I  am  of  opinion  that  the  direction  of  the 
learned  Judge  cannot  be  sustained.  The  case  must,  I  think,  go 
to  a  jury ;  and  if  on  the  evidence  there  is  room  for  the  jury  to 
find  that  the  novelty  and  usefulness  of  the  Pursuer's  arrange- 
ments— in  other  words,  the  Pursuer's  invention — consists  in  any- 

(1)  8E1.&B1.1004. 
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H.  Lb  (Bo.)  thing  short  of  the  entire  combination  mentioned  in  their  fint 

1876  claim,  the  jury  shonld  be  directed  that,  in  the  event  of  their 

Habbibov  arriving  at  that  conclusion,  they  should  find  for  the  Defenden  on 

Akdibstok  ^^^  Pursuer's  issue  of  infiringement,  on  the  ground  that  the 

FousDRY  patent  is  void  in  law. 

"""  Interlocutor  of  the  18th  of  January^  1876,  reversed; 

and  case  remitted  with  a  declaration  (hoi  Ae 
exception  ought  to  have  been  allowed,  and  a  new 
trial  had. 

Agents  for  the  Appellants :  Orahames  dk  Wardlaw. 
Agent  ^or  the  Respondents :  Oeorge  Faithfidl. 
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Queensland  Gold  Fields  Act,  20  Vict,  c.  TQ—Btdes  of  ISBB— Ordinary  Quartz 
Claim — Oumership  of  Claim  and  Incidents  therettf-^Discotferies  of  Gold 
in  **  new  Locality^ 

On  the  14th  of  April,  1868,  the  Appellants  took  up  and  registered  an 
ordinary  quartz  daim,  known  as  IT.,  under  the  Queensland  Gold  Fields  Act, 
20  Vict  c.  29,  and  the  rales  issued  thereunder  in  1866,  and  marked  out  the 
boundaries  thereof  upon  what  they  supposed  to  be  the  line  of  the  M,  reef. 

The  Respondents  were  transferees  of  another  claim  or  reef  known  as  G,, 
allotted  and  registered  on  the  1st  of  July,  1868 ;  but  the  southern  bpun- 
dary  of  their  claim  was  eventually  placed  by  the  gold  commissioner  within 
the  lateral  limits  of  the  Appellants'  claim. 

In  an  action  by  the  Respondents  in  the  Supreme  Court  of  Queensland  to 
•  recover  damages  for  a  trespass  alleged  to  have  been  committed  by  the  Appel- 
lants in  the  Respondents*  claim,  and  in  their  mine  under  the  surface  thereof 
and  for  taking  and  removing  therefrom  certain  gold  and  gold-bearing  quartz, 
and  converting  the  same  to  their  own  use,  it  appeared  that  the  quartz  taken 
by  the  Appellants,  though  within  the  boundaries  marked  out  by  them  as 
their  claim,  had  been  taken  from  the  G.  reef  within  the  boundaries  of  the 
Respondeiits'  claim  as  finally  marked : — 

Eeldf  that  the  Respondent^  as  ordinary  quartz  reef  claim  holders,  were 
entitled  to  the  gold  and  quartz,  the  subject  of  the  action,  and  to  recover 
damages  against  the  Appellants  for  removing  and  converting  it  to  their  own 
use. 

Secondly,  that  under  the  Regulations  of  1866  an  ordinary  quartz  claim  did 
not  vest  in  the  holder  the  right  to  all  gold  or  quartz  beneath  the  surface 
area  of  the  claim ;  and  that  under  Rule  58  such  claim  was  not  a  block 
claim,  but  was  confined  to  the  line  of  the  quartz  reef  in  respect  of  which 
the  claim  was  taken  up. 

Thirdly,  that  the  Respondents'  claim  entitled  them  to  all  the  gold  in  the 
G,  reef  within  the  lateral  limits  to  which  they  were  entitled,  provided  that 
they  did  not  trespass  upon  the  claim  of  any  other  miner. 
•  Fourthly,  the  Appellants*  claim  being  limited  to  the  line  of  the  M.  reef, 
the  Respondents  were  not  trespassing  on  the  Appellants'  claim  by  taking 
gold  and  quartz  from  the  G,  reef. 

An  ordinary  quartz  reef  claim  is  a  claim  on  the  line  of  a  quartz  reef,  and 
is  confined  to  the  particular  reef  to  which  the  claim  refers,  and  the  holder  of 


*  Present : — Sib  Jambs  W.  Colvile,  Sib  Babnes  Peacx)gk,  Sib  Montaoub 
£.  SmTEy  and  Snt  Robebt  P.  Collibb. 
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J.  C.  it  is  not  entitled  to  take  gold  or  quartz  from  any  other  reef  within  the  area 

IS^e  ^^  limits  of  the  claim. 

%^yw  Under  the  rales  the  discoverers  of  gold  in  any  new  locality,  not  exceeding 

HoLLTM AN  two  milcs  from  any  known  working  reef,  are  entitled  to  a  reward  claim  of 

NoovAK  ^'^^  ^^^  ^  length  ;  and  if  already  holders  of  miner's  rights,  to  an  ordinary 

—  quartz  claim  in  addition  to  a  reward  claim. 

The  claims  of  hoth  parties  a;id  their  rights  and  interests  thereunder,  which 
were  created  hefore  the  ^ules  of  1868  or  1870,  must  be  determined  with 
reference  to  the  Rules  of  1866. 

Appeal  from  a  judgment  of  the  Supreme  Court  of  Queensland 
(March  31,  1874),  discharging  a  rule  nm  for  a  new  trial  obtained 
by  the  Appellants  above  named. 

The  Bespondents  were  the  owners  of  a  certain  gold  mining 
<' claim  "  (defined  by  sect.  2  of  the  Gold  Fidds  Managemeni  Ad) 
called  ^'  OUmmire  Prospectors'  Chim,"  situate  at  the  Oympie  gold 
field,  in  the  colony  of  Queenaiand,  and  of  certain  mining  rights 
belonging  to  such  claim.  The  Appellants  were  owners  of  an 
adjacent  mining  claim  called  No.  5  Sotdh  New  MonMand,  and  of 
the  mining  rights  thereto  belonging,  and  the  action  was  brought; 
by  the  Respondents  for  a  trespass  committed  by  the  Appellants 
upon  the  Qhmmire  Beef  within  the  Qlanmire  Prospector^  claim. 

The  material  sections  of  the  above-named  Act,  which  was  passed 
by  the  Legislature  of  New  South  Wales,  and  of  the  rules  issued 
thereunder,  are  set  out  in  the  judgment  of  their  Lordships, 
as  also  are  the  circumstances  under  which  the  Appellants  and 
Bespondents  respectively  acquired  and  registered  their  title  to 
their  several  claims.  The  Appellants  in  the  above-mentioned 
action  pleaded  not  guilty  and  not  possessed.  The  Chief  Justice 
(Sir  James  Cockle)  held  and  directed  the  jury  that,  according  to 
the  proper  interpretation  and  construction  of  the  Begulations,  the 
Bespondents  were  entitled  to  360  feet  along  the  course  of  the 
Olanmire  Beef,  and  that  if  they  could  not  obtain  that  length  of 
ree£  within  the  limits  of  their  own  claim,  they  were  entitled  to 
follow  it  into  the  Appellants'  claim.  The  jury  found  a  verdict  for 
the  Bespondents  with  £1000  damages.  A  rule  nisi  for  a  new 
trial  and  to  reduce  the  damages  was  subsequently  obtained,  and, 
after  argument,  discharged. 

The  reasons  given  by  the  Supreme  Court  for  discharging  the 
rule  were  as  follows : — 


V. 

NOOVAN. 
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^  1.  The  title  to  the  reef^  for  a  trespass  to  which  this  action  is  J.  c. 
brought,  depends  upon  the  Act  20  Vict.  No.  XXIX.,  and  Begula-  1876 
tions  made  thereunder.  Hollymax 

**2.  Subject  to  such  Begulations, '  miner's  rights '  were  issued  to 
all  the  parties.  This  *  right '  remains  in  force  for  twelve  months, 
and  is  a  document  granted  (sect.  3  of  the  Act)  to  any  person 
applying  on  payment  of  10a.  It  conferd  a  personal  qualification 
only.  A  Government  o£Scer  (sect.  11  of  the  Act)  determines  the 
extent  and  position  of  the  claim  to  which  a  person  or  company  is 
entitled  under  a  'right/  and  marks  such  extent.  The  officers 
are  called  '  Grold  Clommissioners.' 

^'3.  The '  right '  authorizes  its  holder  to  mine  in  and  occupy 
such  waste  lands  of  the  Crown  as  may  be  prescribed  under  the 
Begulations.  Land  so  occupied  is  called  a '  claim '  (sect  2  of  the 
Act).  The  holder  of  the  right  is  deemed  the  holder  of  the  claim, 
and  all  gold  in  and  upon  it  is  deemed  his  personal  property  (sect.  4 
of  the  Act). 

^'4.  These  rights,  however,  whether  of  mining,  of  occupation,  of 
ownership  of  the  claim,  or  of  ownership  of  the  gold,  are  of  no  effect 
against  Her  Majesty,  whose  rights  are  thrice  reserved  in  sect.  4  of 
the  Act 

'^5.  Begulations  under  sect  12  of  the  Act  were  made  on  or 
about  the  15th  of  Novemberi  1866. 

^'6.  A  'reef  is  a  seam  of,  say,  quartz,  containing  gold,  not 
alluvial  (Beg.  53).  Since  a  reef  may  appear  above  the  surface  of 
the  earth,  or  out-crop,  in  places  only,  its  direction  or  '  line '  cannot 
always  be  ascertained.  Then  recourse  is  had  to  a  'supposed' 
(Begs.  55,  56,  58,  79),  or  'declared'  (Beg.  56)  line  or  direc- 
tion. The  Commissioner  marks  the  line  (sect.  11  of  the  Act, 
Beg.  56,  Beg.  85). 

''7.  The  Plaintiffs  claimed,  360  feet  along  the  GlanmireBeef, 
i.e.  120  feet  as  the  length  (Beg.  57)  of  what  is  called  (by  analogy 
with  Begs.  54,  59,  and  80)  a  ^  prospecting '  claim,  and  240  feet  as 
the  length  of  six  men's  ordinary  quartz  reef  claim  (Beg.  58)  at 
40  feet  in  length  per  man.  The  width  of  each  one  man's  ordinary 
claim  is  400  feet,  200  on  each  side  of  the  supposed  centre  (ib.). 

'^  8.  The  locus  in  quo  is  in  effect  found  by  the  jury  to  be  within 
the  Plaintiffs'  360  feet  along  the  actual,  and  the  supposed,  and  the 
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Ig7e       declared  line  of  reef;    and  also  within  their  400  feet  of  width. 
HoiItman    ■'^*  ^*  ^®  ^^  ^®  Olanmire  Beef  itself  is  undisputed.  ' 

V.  "  9.  The  terms  *  claim  on  the  line  of  any  quartz  reef  (Reg.  58), 

'     '  quartz  claim '  (Begs.  60  and  75),  and  '  quartz  reef  claim/  are 

synonymous. 

**  10.  The  Defendants  rely,  first,  on  the  locus  in  quo  being  theirs 
in  virtue  of  their  title  to  the  Mankland  Beef.  They  say  that  the 
loctM  being  within  a  Monkland  claim,  the  Qlanmire  Beef  is  theirs; 
for  they  are  entitled  (Reg.  57)  to  *  every  reef,  vein,  leader,  and  all 
auriferous  deposits,  within  such  limits '  (Reg.  64). 

*^  11.  And  so  no  doubt  it  would  be,  were  it  not  for  the  Plaintiffs' 
title  to  the  Olanmire  Beef  But  the  Defendants  do  not  notice  that 
separate  rights  may  exist  in  the  same  land  or  soil  (Regs.  60  and  64), 
and  that  the  '  trespass '  and  the  *  walls '  mentioned  in  the  Bega- 
lations  (63  and  75)  refer  only  to  claims  on  the  same  line  of  ree£ 

"  12.  When  branches  of  the  same  reef  converge  (Reg.  76),  pre- 
ference is  not  given  until  the  junction.  Up  to  the  junction  the 
several  rights  under  the  same  surface  area  of  the  owners  of  the 
separate  reefs  are  preserved.  Indeed  one  branch  might  for  a 
portion  of  its  course  be  in  the  same  vertical  plane  with  another. 

''13.  Still  stronger  is  the  inference  from  the  next  Regula- 
tion (77).  When  branches  of  the  same  reef  are  regarded  as  diver- 
gent, one  vein  may  be  allotted. 

"  14.  Not  only  is  provision  made  for  the  convergence  and  diTe^ 
gence  of  veins  of  the  same  reef,  but  the  case  of  separate  reefs,  or 
*  cross  courses '  is  provided  for  (Reg.  78). 

''  15.  And  even  the  relations  of  direction  are  considered.  Thus 
(Reg.  79) — the  case  of  *  nearly  parallel '  reefs  is  anticipated. 

''  16.  tti^  laying  off  the  Mankland  and  Olanmire  claims,  Mr.  King 
was  Gold  Commissioner,  and  a  Justice  of  the  Peace  (see  sect  13 
of  the  Act).  His  decision  deab  with  the  reefs  as  distinct  or  ^  cross,' 
but  provides  for  theif  possible  identity  or  ^convergence.'  Apart 
from  his  marking  with  the  peg,  the  actual  or  supposed  lioe  of 

Olanmire  is  known." 

•  •  •  «  • 

^24  The  question  of  'new  locality '  (Reg.  57)  was  detenmnod 
at  the  time,  and  on  the  spot,  by  the  proper  ofiBcer. 
^25.  The  Defendants  interpret  Regs.  67  and  64  so  as  to  make 
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them  inconsistent  with  Begs.  63' and  76,  and  with  the  right  of  the        J.  c. 
Grown  (sect  4  of  the  Act)  to  confer  the  Olanmire  Beef  on  the       istg 
PIainti£Ek    The  Defendants  have  no  other  title  than  that  given  by    hoixtmak 
the  Act  and  the  regulations  which  have  the  force  of  law  (sect.  12     ^  ^- 
of  the  Act ;  see  also  sects.  3,  4,  5, 11).    It  was  competent  to  the       — 
Crown  to  give  the  Plaintiffs  the  gold  in  Olanmire  Beef  and  to 
make  that  reef  the  essence  of  their  claim,  with  certain  attendant 
easements.    This  the  Crown  has  done  under  the  regulations.    In 
like  manner  the  Crown  had  given  the  Defendants  the  Mankland. 

**  26.  The  Court  sees  no  reason  to  renew  this  protracted  and 
expensive  trial,  and  perhaps  throw  doubt  on  titles  at  the  gold 
fields.  The  practice  of  Mr.  Commissioner  Kinff,  in  the  present 
case,  accords  with  the  views  of  the  Court  on  the  Act  and  Begula- 
tions.  To  hold  that  the  Regulations  are  eoeira  vires,  might,  by  un- 
settling titles  in  all  the  gold  fields  of  the  colony  (Oympie  perhaps 
being  partially  excepted,  though  to  what  extent  cannot  be  said), 
lead  to  serious  results.  As  to  the  point  of  possession,  there  was 
evidence  that  the  Plaintififs  had  a  peg  at  one  end  of  their  claim, 
and  were  working  near  the  other  end.  Actual  possession  cannot 
in  general  be  had  of  every  part  of  a  reef." 

Mr.  H.  Mamrijff  Q.C.,  and  Mr.  /.  D.  Wood,  for  the  Appellants, 
contended  that,  according  to  the  true  construction  of  the  CMd  Fields 
Adf  20  Yict.  No.  XXIX.,  and  the  Begulations  made  in  pursuance 
thereof,  the  Bespondents  had  no  right  to  mine  within  the  limits  of 
the  Appellants'  claim,  and  the  Appellants  had  a  right  to  mine,  as 
they  did,  within  the  limits  of  their  own  claim,  which  was  taken 
up  and  occupied  before  the  Bespondents  took  up  their  claim. 
The  Chief  Justice  misconstrued  the  Begulations,  and  misdirected 
the  jury  as  to  the  rights  of  the  parties.  Even  if  the  Chief 
Justice's  construction  were  rights  the  Begulations  would  be  invalid, 
as  being  inconsistent  with,  and  contrary  to,  the  4th  section  of  the 
Act,  which  provides  that  all  gold  (which  by  the  2nd  section 
includes  quartz  containing  gold)  being  in  and  upon  a  claim 
occupied  by  the  holder  of  a  miner's  right  shall  be  deemed  in  law 
to  be  the  absolute  personal  property  of  such  holder.  The  34th 
rule  in  sect.  12  of  the  amende  Bales  and  Begulations  made  in 
1870,  independently  of  the  other  Begulations,  entitled  the  Appel- 
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J.  o.       lants  to  so  mnch  of  the  Olanmire  Beef  as  lies  within  their  claim. 

1876        As  regards  the  title  of  the  Bespondents,  the  Olanmire  Beef  was  not, 

UoLLTMAM    At  the  utmost,  distant  from  the  Monkland  Beef  100  yards,  and 

NooNAN.     therefore  was  not  a  "  new  locality  "  within  the  meaning  of  the  57tli 

regulation.    Moreover,  the  Respondents'  predecessors  in  title  were 

not,  as  they  allege,  entitled  to  an  ordinary  claim  in  addition  to  a 
prospecting  claim. 

The  SolieUor-Oetierdl  (Sir  R  8.  Giffard,  Q.a),  and  Mr.  C.  Bowen, 
for  the  Respondents,  contended  that  under  the  Regulations  of  1866, 
the  holders  of  the  respective  claims  were  entitled  to  follow  their 
respective  reefs  to  the  prescribed  length,  and  within  the  prescribed 
lateral  limits,  to  any  depth,  but  did  not  acquire  any  right  to 
interfere  (until  junction)  with  any  other  reef  than  their  own.  The 
Regulations  of  1866  contemplate  a  quartz  claim  as  being  some- 
thing which  may  run  through  or  under  soil  not  belonging  to 
itself.  The  surface  area,  moreover,  is  dealt  with  as  an  area 
attached  to  the  quartz  claim,  but  not  forming  part  of  it  Accord- 
ingly, in  the  case  of  ordinary,  as  distinct  from  reward,  claims,  the 
surface  area  of  200  feet  on  each  side  of  the  line  of  reef  will  not  be 
for  all  purposes  a  part  of  the  quartz  claim,,  so  as  to  entitle  the 
holder  of  it  to  exclusive  possession  of  all  other  ree&  that  may  pass 
under  the  surface  area.  It  will  only  belong  to  the  quartz  claim  so 
far  as  is  necessary  to  entitle  the  claimholder  to  follow  the  reef 
laterally  along  its  dip  or  inclination  to  any  depth  within,  at  all 
events,  that  limit.  There  may  be,  therefore,  under  the  same  sur- 
face area  several  distinct  claims  or  parts  of  several  distinct  claims. 
In  the  case  of  converging  reefs,  the  holders  of  the  several  reefs, 
until  actual  junction,  will,  it  is  submitted,  be  entitled  to  retain 
possession  of  their  respective  claims,  without  regard  to  the  ques- 
tion which  set  of  daimholders  had  the  earlier  title,  a  question 
which  is  only  to  arise  when  the  reefis  actually  unite.  It  is  con- 
tended accordingly  that  an  ordinary  quartz  claim  under  these 
regulations  consists  of  a  certain  specified  portion  of  a  ree^  which 
is  to  be  ascertained  by  lineal  measurement  on  the  surface ;  that  the 
boundaries  of  the  claim,  as  between  themselves  and  other  claim- 
holders,  are  vertical  planes  passing  through  lines  drawn  through 
the  longitudinal  extremities  of  their  claim  on  the  surface,  at  right 
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angles  to  the  line  joining  those  extremities ;  that  within  these       J.  a 
claims  the  daimholder  may,  as  against  other  claimholders,  follow       1876 
the  reef  in  any  direction  it  may  take,  subject  to  a  limitation  as  to    holltmak 
200  feet  from  the  centre  of  the  reef,  whether  snch  limitations  be     yooRAK. 

general  or  as  against  Her  Majesty  only ;  and  that  to  every  such       . 

claim  a  surface  area  is  attached  for  the  benefit  of  the  claimholders, 
which  area,  in  the  case  of  converging  reefs,  may  be  common  to  him 
and  his  neighbour,  and  in  the  case  mentioned  in  regulation  60 
may  be  also  common  to  alluvial  miners. 

They  submitted  that  neither  the  Respondents  nor  their  pre- 
decessors in  title  were  in  any  way  affected  by  the  new  Begulations 
of  1870,  under  which  they  were  never  registered. 

Mr.  ManisHf,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by  1876 

SlB  BaBNBS  PSAGOGK  : —  AprUl. 

This  is  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
Queensland  discharging  a  rule  nin  for  a  new  trial  obtained  by  the 
present  Appellants,  the  Defendants  in  the  Court  below. 

The  action  in  which  the  rule  was  granted  was  brought  by  the 
Bespondents  to  recover  damages  for  a  trespass  alleged  to  have 
been  committed  by  the  Defendants  in  a  close  called  Olanmire 
Prospeetars*  Claims  at  Oympie^  in  the  Colony  of  Q^eindand,  and  in 
a  mine  of  the  Plaintiffs,  under  the  surface  of  the  said  close,  and  for 
taking  and  removing  therefrom  certain  gold  and  gold-bearing 
quartz,  and  converting  the  same  to  their  own  use. 

The  Plaintiffs  obtained  a  verdict  for  £1000  damages,  and  a  rule 
nisi  was  moved  for  and  obtained  by  the  Defendants  upon  the 
ground  of  misdirection. 

The  Plaintiff's  title  is  founded  upon  a  claim  called  by  them 
a  prospecting  claim,  named  Olanmire  Beef.  The  Defendants 
claimed  a  right  to  take  the  gold  and  quartz  in  dispute  under  an 
ordinary  quartz  claim,  called  No.  5  South  New  Monhhnd  Beef. 

The  rights  of  the  parties  respectively  depend  upon  the  proper 
construction  of  the  Colonial  Act  20  Vict  No.  XXIX,  intituled  f  An 
Act  to  amend  the  Laws  relating  to  the  Goldfields,"  and  of  certain 
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J^C.  rnlea  mad&  on  the  IStk  of  Norember^  1866>  by  the  Governor,  iritih 
1876  the  advice  of  the  Executive  Council,  under  the  authority  of 
^j^^^^   sect.  12  of  the  said  Aci 

It  may  be  as  well  to  state  here  that  by  the  2nd  section  of  tbe 
A.ct  it  was  enacted  that  certain  terms,  and  amongst  others  the 
word  ''claim/'  should  have  the  meanings  thereby  assigned  to 
them  if  such  meanings  should  not  be  inconsistent  with  the  context 
or  subject-matter,  and  that  the  meaning  assigjied  to  the  word 
''claim  "  is  the  portion  of  land  which  each  person  or  company 
shall  be  entitled  to  occupy,  or  to  occupy  and  mine  in,  under  any 
miner's  right,  license,  or  lease,  issued  under  the  provisions  of  the 
Act.  The  rules  direct  that  the  term  "  claim  *  is  to  be  taken  to 
apply  to  any  authorized  holding  whatever,  unless  otherwise 
specified. 

By  the  8rd  section  of  the  Act  it  was  enacted  that  the  Governor 
in  Council  might  cause  documents  to  be  called  ''  Miner's  rights" 
to  be  issued. 

The  4th  section  is  in  the  following  words : — 

"  The  '  miner's  right '  shall  be  in  force  for  the  period  of  twelve 
months  from  the  date  thereof,  and  shall  during  the  said  period 
authorize  the  holder  to  mine  for  gold  upon  any  of  the  waste  lands 
of  the  Crown,  and  to  occupy  (except  as  against  Her  Majesty),  for 
the  purpose  of  residence  in  connection  with  the  object  of  mining 
so  much  of  the  said  lands  as  may  be  prescribed  under  the  roles 
and  regulations  to  be  made  as  hereinafter  mentioned,  and  every 
such  holder  shall,  during  the  continuance  of  such  miner's  right,  be 
deemed  in  law  to  be  the  owner  (except  as  against  Her  Uajesty 
only)  of  the  claim  which  shall  he  occupied  hy  virtue  of  such  tmett 
rights  and  during  such  continuance  as  aforesaid  aU  gold  theih  leing 
in  and  upon  the  said  claim  shall  {except  as  against  Her  Majeaiy)  le 
deemed  in  law  to  he  the  absolute  personal  property  of  such  holder." 

The  effect  of  that  section,  as  their  Lordships  understand  it* 
was  not  to  entitle  the  holder  of  a  miner's  right  to  mine  in  any 
portion  of  tbe  waste  lands  of  the  crown,  except  such  as  should  be 
authorized  by  a  claim,  licensei  or  lease  granted  to  him  under  the 
rules. 

Claims  were  defined,  provide!  for,  and  regulated  by  the  roles. 
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They  were  of  vacioiis  descriptions.  Prospecting  claimgy  river  •  J.  C. 
claims,  frontage  claims^  alluyial  claims  other  than  river  claims,  1876 
and  quartz  reef  claims.  -  Holltujv 

Biver  claims  and  frontage  claims  were  respectively  provided  for     ^^^ 
by  Eules  30  to  33,  and  34  to  44.  —  ' 

Alluvial  claims,  other  than  river  daims,  were  regulated  by 
Bules  45  to  52,  by  the  last  of  which  it  was  declared  that  ihe  owner 
or  owneis  of  any  alluvial  claim  Aould  he  entitled  to  have  and  enjoy 
all  quartz  reefe^  veina^  Uaden,  and  other  de^oeite  of  gold  within  the 
area  of  such  claims. 

Quartz  reef  claims  are  governed  by  Bules  53  to  90. 

The  rules  are  headed  '*  Quartz  Bee&." 

By  Bule  53  the  term  **  reef  **  is  to  be  taken  to  mean  a  eeam  of 
quartz,  or  any  substance  containing  gold. 

Bules  54  and  55  provide  for  the  protection  area  to  be  allowed 
for  prospecting  claims,  and  the  mode  in  which  they  are  to  be 
held. 

Bule  57  directs  that,  ''  as  a  reward  for  the  discovery  of  gold 
in  any  new  locality,  the  miner  or  miners  discovering  the  same 
shall  be  entitled  to  a  claim,  of  120  feet  for  any  distance  not 
exceeding  two  miles  from  any  known  working  reef;  beyond  two 
miles  and  not  exceeding  five  miles,  200  feet ;  beyond  five  miles, 
300  feet  on  the  line  of  reef,  by  a  width  of  300  feet^^by  a  width 
in  each  case  of  150  feet  from  centre  of  such  reef;  at  a  distance 
of  400  yards  from  any  then  working  shaft  on  any  line  of  reef,  any 
miner  or  party  of  miners  shall  be  entitled  to  a  prospecting  claim 
of  200  feet** 

It  is  to  be  remarked  that  by  this  rule,  which,  in  their  Lordships' 
opinion,  extends  to  prospecting  or  reward  claims  only,  it  is  ex- 
pressly provided  that  in  dU  eases  the  owner  or  owners  thereof  shall 
he  entitled  to  every  reef  vein,  leader,  and  aU  auriferous  deposits 
within  such  limits. 

By  Bule  58.  The  extent  of  ordinary  claim  allowed  for  each 
miner  on  the  line  of  any  quartz  reef  shall  be  40  feet  in  the  sup^ 
posed  direction  of  the  same,  by  a  width  of  400  feet — 200  feet  on 
each  side  from  the  supposed  centre  of  such  reef;  and  the  total 
number  of  claims  allowed  for  any  one  party  of  miners  actually 
employed  shall  not  exceed  six. 
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J.  a  ''  Bules  60,  61,  63,  64  and  65  are  as  follows  :— 

1^  "  Rule  60.    The  holder  of  any  quartz  claim  shall  be  entitled  to 

HoLLYUAH  occupy,  where  practicable,  a  surface  area  of  thirty  feet  on  each 
NooKAv,  side  of  bis  shaft  throughout  the  length  of  his  claim,  for  the  pur- 
pose  of  depositing  rubbish  and  stone  raised  from  the  claim :  Pro- 
vided that  when  any  such  claim  shall  run  through  or  under  any 
alluvial  or  surface  soil  supposed  to  contain  gold,  it  shall  be  lawful 
for  any  authorized  person  to  take  away  or  work  any  such  earth 
or  soil;  and  such  person  shall  remove  the  same  from  within 
the  boundaries  of  the  surface  area  attached  to  the  quartz  claim, 
within  a  reasonable  time,  to  be  determined  by  the  Commissioner. 

^'  Bule  61.  Within  two  days  after  payable  gold  has  been  found 
in  any  claim,  notice  thereof  must  be  given  to  the  Commissioner, 
who  shall  lay  off  the  reduced  width  of  such  daim,  and  cause  a  red 
flag  to  be  hoisted  thereon.  This  clause  applies  to  every  description 
of  sinking,  except  in  cases  of  prospecting  claims. 

''  Bule  68.  Miners  occupying  any  portion  of  a  quartz  reef  or 
vein  shall  be  entitled  to  follow  and  work  it  in  any  direction  that 
such  reef  or  vein  may  take :  Provided  they  do  not  trespass  upon 
the  claim  of  any  other  miner  on  the  same  line,  or  upon  ground 
which  may  properly  belong  to  the  claim  of  such  miner,  or  upon  any 
part  of  the  walls  separating  the  claims. 

'^  Bule  64.  It  is  provided  also,  that  when  th^  quantity  of  ground 
allowed  under  this  regulation  cannot  be  entirely  taken  up,  by 
reason  of  the  ground  deficient  being  occupied  as  an  alluvial  daim, 
immediately  on  such  deficient  ground  being  vacated  the  same 
shall  be  deemed  to  be  allotted,  as  a  matter  of  course,  to  the 
quartz  reef  holders,  any  fresh  applications  being  unnecessary; 
and  the  owner  or  holders  of  any  such  amended  claim  shall  be  en* 
titled  to  every  reef,  vein,  leader,  and  all  auriferous  deposit  within 
suoh  limits. 

^Bule  65.  Any  miner  or  party  of  miners  who  may  be  in 
authorized  possession  of  any  quartz  claim  shall,  for  the  information 
of  all  other  persons,  mark  the  boundaries  of  such  daim  by  the 
erection  of  six  posts — one  at  each  end  of  it,  on  the  base  line^ 
and  one  at  each  corner,  to  be  at  least  three  inches  square, 
standing  three  feet  above  the  ground,  and  kept  at  all  times  clear 
of  rubbish,  or  anything  which  may  tend  to  conceal  them  from  view 
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dnring  occupation.    And  no  person  shall,  on  any  pretence  what-       J.  o. 
ever,  remoye,  destroy,  or  deface  any  such  posts,  nor  shall  any       1876 
person  erect  any  such  posts  with  a    view  of   inducing  other    holltman 
persons  to  suppose  that  such  ground  is  lawfully  taken  up  and     ^^^^ 
occupied."  — - 

On  the  14th  of  April,  1868,  the  Defendants  took  up  and  regis- 
tered an  ordinary  quartz  claim,  known  as  ''No.  5,  BouOh  New 
ManMcmdr  They  put  a  peg  at  the  north  end  of  the  claim,  and 
being  a  party  of  four,  they  measured  160  feet  or  thereabouts, 
being  40  feet  for  each  of  them,  in  a  south-easterly  direction,  upon 
what  they  supposed  to  be  the  line  of  the  New  MonJdand  Beef  or 
seam  of  quartz,  and  there  they  drove  another  peg. 

The  Plaintiffs  were  the  holders  of  a  claim  on  the  Olanmire  Beef, 
which  was  allotted  and  registered  subsequently  to  the  Defendants' 
claim,  viz.,  on  the  Ist  of  July,  1868.  They  were  transferees,  and 
not  the  original  allottees  of  that  claim. 

The  original  allottees,  being  a  party  of  six,  were  entitled,  under 
Bule  57,  as  the  discoverers  of  gold  in  a  new  locality,  to  a  pro- 
specting or  reward  daim  on  the  Olanmire  Beefct  120  feet  They 
were  also  entitled,  under  Bule  58,  to  an  ordinary  quartz  claim  on 
that  reef  of  240  feet,  being  40  feet  for  each  of  them. 

At  the  time  when  the  claim  was  first  allotted  a  peg  was  put 
into  the  ground  on  the  line  of  reef,  to  mark  the  northern  boundary. 
The  actual  direction  of  the  reef  was  not  accurately  known  at  the 
time,  but  the  Grold  Commissioner  measured  a  distance  of  360  feet 
(being  the  120  to  which  the  discoverers  were  entitled  as  a  reward, 
and  240  to  which  they  were  entitled  as  an  ordinary  quartz  claim), 
along  what  was  supposed  to  be  the  line  of  the  reef,  and  at  the 
point  so  arrived  at  another  peg  was  put  in  to  mark  the  supposed 
soathem  boundary,  the  pria,ctice  being  to  put  pegs  only  at  the  ends 
of  the  length  allotted,  and  not  upon  either  side  of  the  supposed 
base-line,  as  directed  by  Bule  65.  Subsequently,  the  actual  line 
of  the  reef  having  become  known,  the  Commissioner  caused  the 
extent  of  the  claims  to  be  indicated  on  the  ground  by  causing 
another  peg  to  be  placed  on  the  line  of  the  reef  at  a  distance  of 
360  feet  to  the  south  of  the  northern  peg,  which  had  never  been 
removed.  The  new  southern  peg  was  some  distance  to  the  west  of 
the  southern  peg  originally  put  in,  and  was  on  the  actual  line  of  the 
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J.  C.       reef.    It  was,  however,  considerably  within  200  feet  of  that  part 
1876       of  the  line  of  the  New  Monkland  B&ef  which  was  in  the  Defen- 
HoLLYMAH   dants'  claim. 

NooNAN.         ^^  ^^  admitted  that  both  Flaintiffii  and  Defendants  held  miner's 
rights. 

The  Defandants'  claim  having  been  allotted  and  registered  prior 
to  that  of  the  Plaintiffs,  it  is  clear  that  if  under  their  claim  they 
were  entitled  to  all  reefs  or  veins  of  gold  in  the  earth,  at  whatever 
depth,  within  the  lateral  limits  of  their  bonndary,  they  were 
entitled  to  the  gold  and  quartz  in  dispute.  If,  oa  the  other  hand, 
they  were  not  so  entitled,  and  their  rights  were  limited  to  the  gold 
and  quartz  in  New  Monkland  Beef  included  in  their  daim,  and  the 
Plaintiffs  were  entitled  to  a  claim  of  360  feet  on  the  actual  line  of 
the  Glanmire  Beef,  measured  from  their  northern  peg,  they  ore 
entitled  to  recover  in  the  action. 

The  Chief  Justice,  before  whom  and  a  jury  of  four  the  case  was 
tried,  held  that  the  Plaintiffs  were  entitled  to  follow  their  reef- 
that  is,  the  Otanmire  Beef— to  the  extent  of  their  daim,  and  he 
vleft  it  to  them  to  say  whether  the  quartz  taken  from  the  reef  was 
taken  from  within  360  feet  from  the  northern  peg  of  the  Plaintifb' 
claim.    The  jury  found  for  the  Plaintiffs. 

On  discharging  the  rule  niei  it  was  stated  by  the  full  Court  tbat 
the  locus  in  quo  was  in  effect  found  by  the  jury  to  be  within  the 
Plaintifis'  400  feet  of  width  (see  CI.  7  and  8). 

Their  Lordships  are  of  opinion  that  the  ruling  of  the  Chief 
Justice  was  right,  and  that  under  the  Gold  Fields  Aa  and  the 
Bules  of  1866,  the  holder  of  a  miner's  right  must^  during  the  con- 
tinuance of  such  right,  be  deemed  to  be  the  owner  of  the  claim 
occupied  by  him,  and  that  all  gold  in  and  upon  such  claim  most  be 
deemed  to  be  the  absolute  property  of  such  owner. 

Secondly.  That  under  the  said  regulations  an  ordinary  quarts 
claim  did  not  vest  in  the  holder  the  right  to  all  gold  or  qoaiiz 
beneath  the  surface  area  of  the  claim ;  and  that  under  Bule  5& 
auch  claim  was  not  a  block  daim,  but  was  confined  to  the  line 
of  the  quartz  reef  to  which  the  claim  referred. 

Thirdly.  That  the  Plaintiffs'  claim  entitled  them  to  ^  the  gold 
in  the  360  feet  in  length  of  the  Qlanmire  Beef  measured  from 
their  northern  peg ;  and  to  follow  the  line  of  the  Qla/nmire  Bee/io 
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the  extent  of  860  feet  from  the  northern  peg»  m  whatever  direction       J.  C. 
it  might  go,  at  the  least  within  the  lateral  limits  to  which  tbej        1876 
were  entitled,  provided  that  in  so  doing  they  did  not  trespass  npon    holltxah 
the  datm  of  an  j  other  miner. 

Fourthly.  That  in  following  their  reef  to  the  spot  from  which 
the  gold  was  taken  they  wonM  not  have  been  trespassiDg  on  the 
claim  of  the  Defendants^  that  claim  being  limited  to  the  line  of 
the  New  MonJcUmd  Baefy  and  the  gold  and  quartz  sot  having  been 
taken  on  the  line  of  that  reef,  but  from  the  Qhnndre  Beef. 

This  view  of  the  constmction  of  the  Bnles  is  borne  out  by  the 
whole  scope  of  them. 

The  58th  role,  in  defining  the  extent  of  an  ordinary  claim, 
speaks  of  it  as  a  claim  on  the  line  of  a  quartz  reef,  and  though  it 
specifies  the  width  on  each  side  from  the  supposed  centre  of  the 
ree^the  speeiflcation  was  of  the  width  within  which  the  holder  was 
to  have  the  right  to  work  the  reef,  which  was  the  subject  of  the 
daim,  and  within  which  no  odier  holder  of  a  claim  was  to  be 
entitled  to  work  it. 

The  view  that  an  ordinary  quartz  reef  claim  is  confined  to  the 
partieular  reef  to  which  the  claim  refers  and  that  the  holder  of  it 
is  not  entitled  to  take  gold  or  quartz  from  any  other  reef  within  the 
area  or  limits  of  the  claim  is  borne  out  by  the  fact  that  the  58th 
rule  contains  no  words  like  those  of  the  52nd  and  67th  rulea^ 
which  declare  that  the  owner  thereof  is  entitled  to  every  reef, 
vein,  &c,,  within  his  area  or  limits.  It  is  also  confirmed  by  the 
60th  rale,  which  gives  the  holder  of  a  quartz  claim  the  right  to 
occupy  a  surface  area  on  each  side  of  his  shaft  of  thirty  feet,  which 
is  much  less  than  the  width  specified  in  Bule  58.  Such  a  provision 
would  have  been  wholly  uimeoessary  if  the  claim  gave  him  the 
right  to  use  and  mine  in  the  whole  of  the  soil  in  the  block  covered 
by  the  surface  area.  It  is  also  confirmed  by  the  64th  rule,  which 
provides  that  when  the  quantity  of  ground  allowed  to  be  taken  up 
under  the  r^ulation  cannot  be  taken  up  by  reason  of  the  ground 
deficient  being  occupied  as  an  alluvial  claim,  the  quartz  reef  holder 
shall  immediately,  upon  the  deficient  ground  being  vacated,  be 
entitled  to  the  same,  and  to  every  reef,  vein,  &c.,  and  all  auri- 
ferous deposits  within  such  limits,  thereby  putting  him  in  the 
position  of  the  vacating  alluvial  daimbolder.     These  rules,  as 
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J.  0.       pointed  out  by  the  Ciourt  below,  also  shew  that  it  was  intended 
1876        that  different  rights  might  exist  within  the  same  area  or  limits. 
HoLLTUAN       There  are  many  other  rules  which  support  the  same  yiew,  but  it 
^  ^'         is  not  necessary  to  refer  to  them  more  particularly.    They  are 
— >       pointed  out  in  the  reasons  given  by  the  Court  below  for  dis- 
charging the  rule  nisi.    The  Rules  more  particularly  referred  to 
are  the  63rd  and  75th,  which  their  Lordships  agree  with  the  lower 
Court  in  thinking  refer  to  claims  on  the  same  line  of  reef;  and 
the  76th  and  77th,  which  respectively  provide  for  the  convergence 
of  reefs,  and  for  the  division  of  a  single  reef  into  two  or  more  dis- 
tinct veins.    In  the  former  case,  as  pointed  out  by  the  Court  below, 
preference  is  not  given  until  the  actual  junction  of  the  reefs ;  and, 
in  the  latter  case,  the  holder  of  the  claim  may  be  called  upon  to 
elect  which  vein  he  will  work,  and  the  others  may  be  allotted 
Sections  78  and  79,  as  pointed  out  by  the  Court  below,  also  shew 
that  it  was  intended  that  a  quartz  reef  claimholder  should  be  enti- 
tled to  work  only  one  reef  within  or  imder  the  surfisuse  limits  of  his 
claim. 

It  was  contended  by  the  Defendants  that  the  Olanmire  Beef  was 
not  distant  100  yards  from  the  New  MorMand  Beef,  and  that  there- 
fore the  discovery  of  gold  was  not  in  a  new  locality  within  the 
meaning  of  Bule  57,  and  that  consequently  the  Plaintiffs'  prede- 
cessors were  not  entitled  to  a  reward  claim ;  and  further,  that  they 
were  not  entitled  to  an  ordinary  claim  in  addition  to  a  reward 
claim. 

The  words  of  Bule  57  are :  ^'  As  a  reward  for  the  discovery  of 
gold  in  any  new  locality,  the  miner  or  miners  discovering  the 
same  shall  be  entitled  to  a  claim  of  120  feet,  for  any  distance  not 
exceeding  two  miles  from  any  known  working  reef,"  Ac 

The  Plaintiffs'  predecessors  were,  therefore,  clearly  entitled  to  a 
prospecting  or  reward  claim  for  their  discovery  of  gold ;  bat  as 
the  discovery  of  the  OUmmire  Beef  was  not  in  a  locality  at  a  dis- 
tance exceeding  two  miles  from  New  MonJcland  Beef  they  were  not 
entitled  to  a  prospecting  or  reward  claim  of  more  than  120  feet  in 
length.  It  is  also  clear  that  they  were  entitled,  as  holders  of 
miners'  rights,  to  an  ordinary  quartz  claim  in  addition  to  a  reward 
claim;  otherwise,  a  party  of  miners  discovering  a  quartz  reef 
would  be  in  a  worse  position  than  a  party  who  had  made  no  such 
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disoovery ;  for  a  party  of  aix  would  be  entitled  to  only  120  feet  as 
a  reward  claim  (Bule  57),  whereas  a  party  of  six  would  be  entitled 
to  240  feet  as  ordinary  claims  (Bule  58). 

Section  6  expressly  gives  a  right  to  a  reward  claim  in  additum 
to  any  other  claim  which  each  individual  would  otherunse  he  enticed 
tOf  and  their  Lordships  are  of  opinion  that  Bules  57  and  58  must 
be  construed  as  if  they  had  contained  similar  words. 

In  the  year  1868  a  mining  district  called  the  Oympie  Local 
Court  District  was  formed  and  proclaimed  pursuant  to  the  proyi- 
sions  of  the  20th  section  of  the  Act;  and  on  the  22nd  of  October, 
1868,  a  new  set  of  Begulations  was  made  pursuant  to  the  21st 
section  of  the  Act,  and  all  Begulations  theretofore  in  force  for  the 
management  of  the  gold  fields,  in  so  &r  as  they  a£fected  the  Oympie 
Local  Court  District,  were,  with  certain  exceptions,  repealed,  and 
the  new  Begulations  substituted.  On  the  14th  of  October,  1870, 
the  Bules  of  1868  were  repealed,  except  such  parts  thereof  as 
.  defined  and  preseryed  existing  rights,  and  amended  Bules  were 
made  and  substituted. 

The  claims  of  both  parties  were  situate  within  the  Oympie 
Local  Court  District,  and  were  registered  under  the  Begulations 
of  October,  1868. 

The  34th  section  of  the  Bules  of  October,  1870,  was  as  follows : 

**  34.  To  remove  all  doubts  as  to  the  legality  of  title  to  mining 
property,  and  for  increasing  security  of  tenure,  it  is  hereby  declared 
that  all  claims  Thow  or  which  may  hereafter  be  registered  in  the 
Begistrar's  o£Bce,  of  whatever  tenure  or  description,  are  block 
claims^  and  the  owner  or  owners  thereof  shall  he  entitled  to  hold  and 
enjoy  against  all  persons  whatever  {except  Her  Majesty)  aU  reefs^ 
veins,  leaders,  and  other  auriferous  deposits  which  may  he  found 
within  the  perpendicular  of  the  pegs  marking  the  surface  boundaries 
of  such  claim  or  claims!* 

But  by  sect.  2  it  was  expressly  provided  that  the  area  of 
existing  mining  tenements  should  not  be  diminished  thereby, 
wyr  the  nature  of  the  respective  holdings  changed  in  consequence 
thereof 

Their  Lordships  are  therefore  of  opinion  that  the  claims  of  both 
parties,  and  their  rights  and  interests  thereunder,  which  were 
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J.  G.       created  before  the  making  of  the  Bales  of  1868  or  the  Bales  of 
1876       1870,  most  be  determined  with  reference  to  the  Bales  of  the  15th 
HoLLTMAN    Noyember,  1866,  the  only  Bales  which  were  in  force  when  the 
Ntoran      ^^^'^  of  both  parties  were  allotted. 

The  Plaintiffs  registered  the  whole  of  their  360  feet  in  the 

Cfympie  Local  Mining  Conrt  District  as  a  prospecting  claim,  bnt 
the  360  feet  incladed  the  240  feet  of  ordinary  claims,  which  were 
to  the  south  of  the  reward  claim.  The  Plaintiffs  are  therefore  not 
entitled  to  the  benefit  of  Bale  57,  and  their  rights  in  this  suit  most 
depend  upon  their  title,  not  as  reward  or  prospecting,  bat  merely 
as  ordinary  quartz  reef  daimholders. 

Looking  to  their  rights  as  ordinary  quartz  reef  daimholders, 
and  as  ordinary  quartz  reef  daimholders  only,  their  Lordships  are 
of  opinion  that  they  were  entitled  to  the  gold  and  quartz  which 
were  the  subject  of  the  action,  and  to  recover  damages  against  the 
Defendants  for  removing  and  converting  it  to  their  own  use. 

There  were  several  minor  points  in  the  case,  but  they,  very 
properly,  were  not  pressed. 

For  the  reasons  above  given  their  Lordships  are  of  opinion  that 
the  Court  below  were  right  in  discharging  the  rule  nin,  and  they 
will  humbly  recommend  Her  Majesty  to  affirm  their  decision,  and 
to  dismiss  this  appeal 

The  costs  of  the  appeal  must  be  paid  by  the  Appellants. 

Solicitors  for  the  Appellants :  Young,  Jones,  Boberts,  &  Ball. 
Solicitors  for  the  Bespondents :  Trinders  dt  Curtis  Hayward. 
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[HOUSE  OP  LORDS.] 

THE  QUEEN  on  the  Prosbcution  op  the  ]  h.U(E.) 

PUBLIC     WORKS     LOAN     COMMIS-  i  Appellant;         me 
SIONERS j^Tso; 

AND  -W- 

THE  CHURCH  WARDENS  OF  ALL  SAINTS,  )  ^ 

xTTTn  A  XT         in,  \  Respondents. 

WIG  AN,  AND  Others ( 

Mandamus — Public  Works  Loan  Commissioners — Payment  qfLoan — Limitation 
of  Time^Bl  Geo.  3,  c.  34—6  Geo,  4,  c.  36—19  <fc  20  Vict,  c  104. 

A  writ  of  mandamus  u  a  prerogative  writ,  and  not  a  writ  of  right,  and 
the  granting  of  it  is,  in  that  sense,  discretionary.  The  exercise  of  this  dis- 
cretion cannot  be  questioned,  but  the  grant  of  a  peremptory  mandamus  is 
a  dedsion  upon  a  right,  declaring  what  is  and  what  is  not  lawful  to  be  done, 
and  such  decision  is  subject  to  review. 

The  5  Geo.  4,  c.  36,  s.  1,  gives  to  churchwardens  and  overseers  of  parishes 
the  power  to  borrow  money  from  the  Public  Works  Loan  Commissioners  for 
the  purpose  of  building  or  repairing  churches,  &c.,  and  gives  the  Commis- 
sioners the  power  to  make  loans  to  them  for  such  purposes.  It  then  confers 
on  the  churchwardens  the  power  to  make  rates  for  the  re-payment  of  such 
loans,  "  by  annual  or  half-yearly  instalments  within  the  period  of  twenty 
years,  at  farthest,  from  the  advancing  of  any  such  sums  respectively  :"— 

Htld^  ihat,  after  the  expiration  of  the  twenty  years  the  churchwardens 
and  overseers  had  no  power  to  make  a  rate  for  the  purposes  of  paying  money 
borrowed  under  the  Act,  and  that,  consequently,  a  mandamus  commanding 
them  to  do  so  could  not  be  sustained. 

The  15th  section  of  19  &  20  Vict.  c.  104,  does  not  affect  this  matter. 

A  power  of  that  sort  given  in  any  particular  Act  must  be  exercised  in 
exact  accordance  with  the  authority  given,  and  the  restrictions  imposed,  by 
the  Act  itself. 

Per  LoBD  Hathxblxt  :— The  power  given  in  the  5  Geo.  4,  c.  36,  s.  1,  to 
the  Public  Works  Loan  Commissioners  to  regulate  the  mode  and  proportions 
of  a  rate  for  the  payment  of  a  loan  made  by  them,  (a  power  which  must  be 
exercised  in  a  reasonable  manner,)  would  prevent  the  loss  of  the  last  instal- 
ment, though  it  might  not  become  actually  due  until  the  end  of  the  twenty 
years. 

Per  LoBD  O'Haqan  :-^The  Legislature  having  given  ample  authority  and 
facilities  for  making  the  rates  so  as  to  secure  payment  of  the  loan  within  the 
time  limited,  has  created  an  implication  that  it  did  not  mean  to  allow  the 
making  of  any  rate  after  that  time  bad  passed. 

IHIS  was  a  proceeding  in  Error  on  an  application  for  a  man- 
damus to  be  issued  to  the  churchwardens  of  Wigan  (and  some 
Vol.  L  3  2  T 
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H.  L.  (E.)  other  places  united  therewith,  and  formerly  constituting  the  parish 

1876  of  Wiffan),  to  make  and  collect  a  rate  in  order  to  discharge  a 

Tfb  Queen  ^^ht  due  to  the  Public  Works  Loan  Commissioners.    The  facts 

Q^^^,  had  been  turned  into  a  Special  Case,  which,  so  far  as  is  material  to 

WABDEN8  OF  the  prescut  appeal,  set  forth  the  following  facts : — 
All  Saints,        J^  fr      »  ,       ^  .    .  .        ,         ,         , 

WioAN.         The  prosecutors  were  the  Commissioners  appomted  under  the 

'  57  Geo.  3,  c.  34,  '*  An  Act  to  authorize  the  Issue  of  Exchequer 
Bills  and  the  Advance  of  Money  out  of  the  Consolidated  Fund  to 
a  limited  Amount  for  the  carrying  on  of  Public  Works  and  Fishe- 
ries in  the  United  Kingdom.'*  The  parish  of  Wigan  was  formerly 
a  very  extensive  parish,  but  several  of  the  districts  which  then 
constituted  it  had,  since,  been  duly  formed  into  distinct  parishes. 
The  churchwardens  and  overseers  of  Wigan,  and  of  the  other 
parishes,  were  the  persons  against  whom  the  application  for  a 
mandamus  was  made,  and  all  had  made  returns  to  the  writ. 

By  the  5  Geo.  4,  c.  36,  s.  1,  reciting  several  Acts,  it  was  enacted 
that,  *'  From  and  after  the  passing  of  this  Act  it  shall  and  may 
be  lawful  for  the  churchwardens,  &c.,  of  the  poor  in  any  parish  in 
England  or  Wales,  with  the  consent  of  the  major  part  of  the  in- 
habitants and  occupiers  assessed  to  the  relief  of  the  poor,  in 
vestry  assembled,  or  where  any  parish  shall  be  under  the  care 
and  management  of  any  select  vestry,  or  other  select  body,  then 
with  the  consent  of  not  less  than  four-fifths  of  such  select  vestry 
or  other  select  body,  with  the  consent  of  the  bishop  of  the 
diocese  and  the  incumbent  of  such  parish,  to  make  application  to 
the  Commissioners,''  &c.,  under  the  Acts  therein  recited,  "  for  any 
loan  or  advance  "  imder  the  powers  of  those  Acts,  of  **  such  sum 
as  may  be  necessary  for  defraying  the  expense  of  rebuilding  or 
repairing  or  extending  the  accommodation  in  any  church  or 
chapel  of  any  such  parish  or  district,  &c."  and  the  Commissioners 
were  empowered  to  make  any  such  loan  for  the  purposes  aforesaid, 
under  the  authority  of  that  Act  and  the  recited  Acts,  and  the 
overseers,  &c.,  were  empowered  to  receive  the  same  and  to  apply 
the  same  for  the  purposes  mentioned  in  the  application,  and, 
after  the  grant  of  such  loan, "  it  shall  be  lawful  for  the  chuich- 
wardens  or  chapelwardens,  and  the  overseers  of  the  poor  in  respect 
of  which  such  loan  shall  be  advanced  as  aforesaid,  and  their 
successors,  from  time  to  time,  for  the  time  being,  and  they  are 


VOL.L]  AND  PJBIVT  COUNCIL.  613 

hereby  authorized  and  required  to  make  such  annual  or  half-    H.  l.(E.) 
yearly  rates,  for  the  repayment  of  the  snms  so  advanced,  in  such        1876 
proportions  and  at  such  times  as  shall  be  directed  and  appointed  tkoQukks 
by  the  said  Oommissioners  in  that  behalf,  and  to  assign  the  rates     ^H^ton- 
so  to  be  made  as  aforesaid  as  a  security  for  the  repayment  of  the  wabdeot  of 
sums  so  adyanced  in  such  manner  and  form  as  the  said  Commis-      Wioan. 
sioners  shall  direct  and  appoint,  and  so  as  to  secure  the  payment 
of  all  sums  so  adyanced,  with  interest  thereon  at  and  after  the 
rate  of  4  per  cent,  per  annum,  by  annual  or  half-yearly  instal- 
ments on  the  amount  of  the  principal  money  advanced,  within 
the  period  of  twenty  years  at  fisirthest  from  the  advancing  of  any 
such  sum  respectively." 

On  the  10th  of  August,  1849,  the  churchwardens  and  overseers 
of  Wigan  duly  made  an  application  for  a  loan,  which  application 
was  granted  by  the  Commissioners  to  the  extent  of  £4540 ;  and 
on  the  17th  of  September,  1849,  an  indenture  of  assignment  of 
the  rates  which  should  from  time  to  time  be  made,  to  secure 
the  payment  of  the  loan  with  interest,  was  executed  under  the 
authority  of,  and  with  the  forms  required  by,  the  statute.  There 
was  a  proviso  making  the  indenture  void  on  the  payment  of 
£227  in  each  year,  being  the  full  amount  of  the  principal  Four 
payments  were  made  under  this  indenture,  the  last  being  upon  the 
17th  of  September,  1853,  these  payments  amounting  to  the  sum 
of  £908,  leaving  the  principal  sum  of  £3632  unpaid.  At  a 
vestry  duly  convened  on  the  13th  of  July,  1854,  for  the  purpose 
of  levying  a  church-rate,  a  portion  of  which  was  to  be  applied  to 
the  payment  of  the  fifth  instalment,  the  motion  for  levying  a 
church-rate  was  refused,  and  no  payment  of  any  instalment  had 
since  been  made.  The  Commissioners  frequently  demanded  pay- 
ment, but  did  not  take  any  means  to  enforce  it. 

The  19  &  20  Vict  c.  104,  made  provision  for  the  better  spiritual 
care  of  populous  parishes,  by  the  constituting  of  new  parishes, 
and  the  15th  section  of  that  Act  provided  that  the  incumbent  of 
any  new  parish  should  have  the  same  rights  and  powers  as  the 
incumbent  of  the  old  parish,  and  then  followed  this  proviso : — 
that  '^  nothing  herein  contained  shall  be  taken  to  affect  the  legal 
liabilities  of  any  parish  regulated  by  a  local  Act  of  Parliament^ 

3  2T2 
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H.  L.  (B.)  or  the  security  for  any  loan  of  money  legally  borrowed  under  any 

1876  Act  of  Parliament  or  otherwise." 

Thi  Qitxbn       Some  of  the  districts  constitating  the  old  parish  of  Wigm  had, 

Chuboh-  before  1849,  and  some  others  since  1849,  been  formed  into  distinct 

VABDSH8  Of  parishes  under  Orders  in  Council,  and  all  had  held  their  regular 
All  DAniTB, 
WioAN.     yestry  meetmgs  ever  smce. 

On  the  27th  of  December,  1866,  notices  were  given  by  the 
Public  Works  Loan  Commissioners  to  the  churchwardens  and  over- 
seers of  each  and  all  of  the  districts  and  townships  formerly  con* 
stituting  the  parish  of  All  Saints,  WigcM,  requiring  them  to  make 
rates  to  satisfy  the  sum  still  unpaid.  They  did  not  comply  with 
the  requisition.  A  mandamus  to  compel  them  to  do  so  was  there- 
fore applied  for,  and,  on  the  llth  of  June,  the  Court  of  Queen's 
Bench,  after  hearing  the  case  argued,  gave  judgment  for  the  pro- 
secutors, and  ordered  that  a  mandamus  should  issue  for  making  a 
rate  or  rates  for  the  payment  of  £4841.  15s.  lOeZ.  then  doe. 
Betums  were  made  to  this  writ,  which  returns  were  demurred  to, 
and  the  Court  of  Queen's  Bench  gave  judgment  on  the  demurrers, 
and  ordered  a  peremptory  writ  of  mandamus  to  issue.  On  appeal 
to  the  Exchequer  Chamber,  this  judgment  was,  on  the  ground 
that  more  than  twenty  years  had  elapsed  since  the  making  of  the 
loan,  reversed  (1).  Against  that  reversal  the  present  appeal  was 
brought. 

The  Atiomey-Oenerdl  (Sir  J.  EoVcer)  and  Hr.  Eugh  Com,  for 
the  Appellants : — 

/^  The  Bespondents  are  the  successors  of  the  churchwardens  who 
applied  for  the  loan,  and  for  whose  benefit  the  loan  was  made. 
They  are,  therefore,  the  debtors  who  are  bound  to  pay.  To  them, 
by  the  very  words  of  the  statute,  the  power  is  given  to  make  a  rate, 
to  assign  it  and  to  repay  the  loan,  and  they  are  bound  to  exercise 
the  powers  thus  conferred  on  them.  The  division  of  the  old  parish 
into  new  parishes  does  not  affect  the  question  of  liability,  and  the 
19  &  20  Vict.  c.  104,  expressly  continues  the  liability  on  any  secu- 
rity for  any  loan  of  money  borrowed  under  any  Act  of  Parliament. 
The  provision  as  to  payment  within  twenty  years  is.mereljF-direc- 

(1)  Law  Hep.  9  Q.  B.  317,  where  all  the  facts  and  the  various  Acte  arefallys^^^ 
forth. 
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tory,  all  that  is  meant  is,  that  the  charchwardens  and  overseers    h.  L.  (E.) 
may,  if  they  can,  pay  within  twenty  years  by  yearly  or  half        igye 
yearly  payments^  or  at  diflTerent  times  and  in  different  proper-  TmTQcrtBr 
lions,  but  if  they  cannot,  they  are  not  released  from  all  liability         *• 
to  pay.    That  would  be  a  gross  injustice.    There  is  nothing  in  wABDmsor 
the  Act  to  forbid  them  paying  after  that  time.    It  is  clear  that      wraj^T^ 
the  provisions  of  the  Act  are  merely  directory,  and  cannot  be  con-       ""^ 
strued  literally,  for,  if  so  construed,  there  can  be  no  rate  applied 
for  as  to  the  Itist  instalment  until  that  instalment  is  actually  due, 
which  would  be  at  the  end  of  the  twenty  years,  and  then  there 
would  be  no  power  in  the  churchwardens  and  overseers  to  make  a 
rate  to  meet  that  last  instalment.     Here  there  is  an  express 
power  to  charge  the  rates  by  assignment,  and  that  power  cannot 
be  affected  by  a  provision  which  enables  the  churchwardens  and 
overseers  to  pay  within  a  specified  time.    It  has  been  objected 
that  a  rate  now  made  would  be  retrospective,  but  that  is  not 
a  valid  objection,  for  a  retrospective  rate  is  not  necessarily  illegal: 
Harrison  v.  Stickney  (1).     The  Legislature  may,  expressly  or 
impliedly,  have  authorized  it  (2).    It  is  impliedly  authorized  here. 
There  being  an  indefinite  power  to  make  rates  to  secure  the  pay- 
ment of  this  loan,  the  exercise  of  that  power  in  this  case  would 
not  be  illegal.    In  Bex  v.  Carpenter  (3),  where  a  delay  of  this 
sort  took  place,  it  was  held  that  it  did  not  extinguish  the  debt. 
The  same  rule  was  applied  in  Beff.  v.  St.  MichaeTs,  Sowthamp- 
ton  (4).    [Lord  O'Haqan  :— But  in  that  case  there  were  no  words 
of  limitation  as  to  time.    Here  they  are  expressly  introduced.] 
There  appears  to  be  that  distinction;  but  the  words  here  are  only 
directory.    To  the  same  effect  is  Beg.  v.  Hursiboume  Tarrant  (5), 
and  that  case  is  exactly  like  the  present,  except  that  here  the 
delay  was  a  little  greater.    The  extent  of  the  delay  was  a  matter 
for  the  exercise  of  the  discretion  of  the  Court  of  Queen's  Bench, 
and  that  Court  has  exercised  its  discretion  and  granted  the 
mandamus.    [Loed  O'Hagan  : — Can  that  be  said  to  be  matter  for 
the  exercise  of  discretion  when  the  words  used  are  prohibitory?] 
It  is  submitted  that  the  words  are  not  prohibitory,  but  are  merely 

(1)  2  H.  L.  C.  108.  (3)  6  Ad.  &  EL  794. 

(2)  Ibid,  per  Baron  Parke,  at  p.  126.  (4)  6  El.  &  Bl.  807. 

(5)  El.  Bl.  &  El,  246. 
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ILL.(E.)    times  in  each  years.    It  is  true  they  might,  but  that,  oertaiDly, 

1876       would  not  have  been  so  convenient  as  what  they  have  done  in 

Thb  Quben  fixing  the  annual  payment  at  a  certain  amount,  and  in  requiriog 

Ohtooh-     ^^  general  terms  yearly  or  half-yearly  rates  to  be  made.    Bat  it 

jABMHBor  13  useless  to  consider  what  might  have  been  done;  the  question  is 

WiGAv.      whether  the  parties  have  acted  in  obedience  to  the  Act 

The  churchwardens  by  the  indenture  of  the  17th  of  September, 
1849,  assigned  to  the  Commissioners  the  annual  or  other  rates 
which  should  from  time  to  time  be  made  under  or  in  pursuance  of 
the  direction  and  appointment  of  the  Commissioners  by  virtue  of 
the  provisions  of  the  5  Geo.  4,  c.  36,  with  a  proviso  making  void 
the  assignment  on  payment  of  the  £4540  borrowed,  by  annual 
instalments  of  £227,  which  would  amount  to  that  sum  in  twenty 
years.  It  was  argued  that  by  the  terms  of  this  proviso  the  Com- 
missioners might  accept,  and  the  churchwardens  might  pay,  the 
£4540  in  any  other  manner  than  by  these  annual  instalments. 

That  proviso  provides  for  the  payment,  first  of  all,  of  the  interest 
on  the  amount  borrowed,  '*  and  the  farther  sum  of  £227  in  or 
towards  the  discharge  of  the  said  principal  sum  of  £4540,  until 
the  whole  of  the  said  principal  sum  of  £4540,  and  the  interest 
thereof,  shall  be  discharged,  then  and  in  that  case,  or  on  any  other 
acceptance  of  the  said  sum  of  £4540  and  the  interest  thereof,  by 
or  under  the  order  or  direction  of  the  said  Public  Works  Loan 
Commissioners,  the  assignment  hereby  made  as  aforesaid  shall 
become  absolutely  void."  Now  it  appears  to  me  perfectly  clear 
that  any  stipulation  for  the  payment  of  the  loan,  otherwise  than 
is  prescribed  by  the  Act,  cannot  possibly  have  any  effect.  The 
rates  having  been  thus  assigned  to  the  Commissioners,  rates  were 
duly  made  for  four  years,  and  an  annual  sum  of  £227,  amonnting  in 
the  four  years  to  £908,  was  paid  to  the  Commissioners,  the  hist 
instalment  being  paid  on  the  13th  of  December,  1853. 

It  is  hardly  necessary  to  advert  to  the  creation  of  new  parishes 
out  of  the  parish  of  Wiffan,  as  by  the  15th  section  of  the  19  &  20 
Yict.  c.  104,  that  makes  no  difference  in  the  question.  It  is  stated 
in  the  Special  Case  that  the  Commissioners  applied  from  time  to 
time  for  payment  of  the  instalments  subsequently  due.  The 
nature  of  those  applications  is  not  stated,  nor  down  to  what  time 
they  were  continued.    Nor  does  it  appear  that  the  Commissioners 
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in  any  way  acted  upon  them.    The  disoontinnance  of  the  payment    H.  L.  (E.) 
of  the  instalments  was  occasioned  by  the  refusal  of  the  vestry  in        1876 
1854  to  lay  a  church-rate,  and  no  church-rate  has  been  raised  in  xme  Quibx 
the  parish  of  Wigan  since.  Chuboh- 

No  proceeding  on  the  part  of  the  Commissioners  took  place  jarmhbof 
until  the  year  1867,  when  the  Court  of  Queen's  Bench,  upon  their  Wioan. 
application,  granted  a  rule  on  the  churchwardens  to  shew  cause 
why  a  writ  of  mandamus  should  not  issue,  commanding  them  to 
make  a  rate  or  rates  for  payment  of  interest  and  instalments  of 
the  principal,  secured  by  the  indenture  of  the  17th  of  September, 
1849.  This  rule  was  enlarged  in  order  that  a  Special  Case  might 
be  stated  for  the  opinion  of  the  Court.  Upon  the  argument  of 
the  Case  the  Court  ordered  a  mandamus  to  issue  commanding  the 
churchwardens  to  make,  levy,  and  collect  a  rate  for  payment  of 
the  sum  of  £227,  one  year*s  instalment  of  the  loan  of  £4540  due 
on  the  17th  of  September,  1854,  and  interest  on  the  balance  of 
the  principal  sum.  Returns  were  made  to  the  mandamus,  which 
were  demurred  to.  The  Court  of  Queen's  Bench  gave  judgment 
for  the  prosecutors  on  the  demurrers,  and  ordered  the  peremptory 
mandamus  to  issue  ;•  which  order  is  now  the  subject  of  our  con- 
sideration. It  is  unfortunate  that  there  is  not  the  slightest  report 
of  any  of  these  proceedings  in  the  Queen's  Bench,  so  that  we  are 
deprived  of  the  advantage  of  knowing  the  reasons  which  led  the 
Court  to  the  conclusion  that  the  peremptory  mandamus  ought  to 
be  issued.  The  Court  of  Exchequer  Chamber  has  decided 
unanimously  that  it  ought  not  to  have  issued. 

In  considering  the  Case  it  is  necessary  to  clear  the  way  of  a 
difiBculty  which  has  been  raised  as  to  the  power  of  any  other  Court 
to  question  the  issuing  of  a  writ  of  mandamus  by  the  Queen's 
Bench,  which  it  is  said  is  a  matter  entirely  of  discretion.  The 
Chief  Justice  of  the  Common  Pleas  appears  to  me  to  give  some 
countenance  to  this  suggestion.  His  Lordship  says :  (1)  '*  There  is 
nothing  shewn,  save  that  the  money  has  not  been  paid ;  and  this 
it  may  be,  by  consent  of  the  Commissioners,  though,  indeed,  some 
years  ago,  they  appeared  to  have  asked  for  it,  but  to  have  made 
no  attempt  to  enforce  compliance  with  their  request  by  any  legal 
measure.  Had  this  been  shewn,  and  if  there  was  a  question 
(1)  Law  Bep.  9  Q.  B.  325. 
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H.  L.  (£.)    whether  they  had  come  in  a  reasonable  time,  calling  on  the  parish, 
1876        the  same  persons  as  near  as  might  be,  to  make  good  their  default^ 

Thb  Quekn  then,  if  the  right  is  discretionary,  the  judgment  of  the  Queen's 
Ohtooh-     S®'^^^  0^  *^®  motion  for  the  mandamus  would  be  final.    But  no 

WABDBKB  OP  questiou  of  discretion  of  this  nature  arises  in  this  case."  And  in 
WioAK.  another  part  of  his  judgment^  his  Lordship  says  (1) :  '^  The  Judges 
of  the  Court  of  Queen's  Bench,  supposing  it  to  be  a  matter  of  dis- 
cretion, do  not  state  that  they  have  in  fact  exercised  that  discre- 
tion upon  the  particular  circumstances  of  this  case,  or  whether 
they  were  of  opinion  that  the  Commissioners  were  entitled  to  the 
writ  ex  ddbUojustUim^  and  that  no  question  of  discretion  arose.** 

Now  there  appears  to  me  to  have  been  some  little  conftision 
upon  this  subject^  which  can  easily  be  removed.  A  writ  of  man- 
damus is  a  prerogative  writ  and  not  a  writ  of  right,  and  it  is  in 
this  sense  in  the  discretion  of  the  Court  whether  it  shall  be 
granted  or  not  The  Court  may  refuse  to  grant  the  writ  not  only 
upon  the  merits,  but  upon  some  delay,  or  other  matter,  personal 
to  the  party  applying  for  it ;  in  this  the  Court  exercises  a  discre- 
tion which  cannot  be  questioned.  So  in  cases  where  the  right,  in 
respect  of  which  a  rule  for  a  mandamus  has  been  granted,  upon 
shewing  cause  appears  to  be  doubtful,  the  Court  frequently  giants 
a  mandamus  in  order  that  the  right  may  be  tried  upon  the  return ; 
this  also  is  a  matter  of  discretion.  But  where  the  Judges  grant 
a  peremptory  mandamus,  which  is  a  determination  of  the  rights  and 
not  a  mere  dealing  with  the  writ,  they  decide  according  to  the 
merits  of  the  case,  and  not  upon  their  own  discretion,  and  their 
judgment  must  be  subject  to  review,  as  in  every  other  decision  in 
actions  before  them. 

Now,  ought  this  mandamus  to  have  issued?  That  question 
depends  entirely  (as  I  have  already  said)  upon  the  Act  of  Parlia- 
ment. The  Commissioners  of  Works  could  only  make  loans  on 
certain  conditions.  The  churchwardens  could  only  borrow  on 
ceitain  conditions.  The  conditions  upon  the  Commissioners  are 
that  they  must  lend  on  security  of  rates  for  the  repayment  by 
annual  or  half-yearly  instalments  within  twenty  years  at  the 
farthest  They  have  no  power  to  lend  on  any  other  terms.  The 
condition  on  the  churchwardens  is  that  they  must  borrow  on  the 
(1)  Law  Bep.  9  Q.  B.  323. 
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terms  of  repaying  the  loan  by  annual  or  half-yearly  rates  within    H.  L.  (£.) 
twenty  years.    They  can  borrow  on  no  other  terms.    The  intention       1876 
of  the  Act  with  respect  to  these  loans  appears  to  be  that  the  rate-  thbQuke» 
payers  in  the  parish  (a  fluctuating  body)  should  be  chargeable  for     q^^^ 
twenty  years  with  rates  in  discharge  of  the  loan,  but  that  rate-  wABDmiB  of 
payers  after  twenty  years  should  not  be  liable,  which  could  not  be,      Wigah.  ' 
unless,  after  the  twenty  years,  the  rates  were  no  longer  chargeable 
with  the  payment  of  the  loan.    TJiis  is  carefully  provided  for  by 
the  direction  as  to  annual  payments  to  be  made  in  twenty  years. 
Now  the  mandamus  issued  in  1871  is  to  levy  a  rate  for  the  pay- 
ment of  the  instalment  due  on  the  17  th  of  September,  1854.   This 
rate  must  necessarily  be  levied  more  than  twenty  years  from  the 
advancing  of  the  loan,  and,  as  it  appears  to  me,  in  the  teeth  of  the 
Act.  If  this  can  be  supported,  it  will  follow  that  the  churchwardens 
may  be  called  upon  year  by  year  for  fifteen  years  from  this  time 
to  levy  rates  for  the  payment  of  the  instalments ;  for  it  was  con- 
sidered by  the  Queen's  Bench  that  the  whole  arrears  can  be 
required  to  be  discharged  by  a  single  rate,  which,  however,  would 
be  equally  objectionable. 

It  is  unnecessary  to  examine  the  cases  which  have  been  cited, 
none  of  which  appears  to  me  to  have  any  application ;  nor  is  it 
necessary  to  consider  when  it  was  incumbent  upon  the  Commis- 
sioners to  be  active  in  enforcing  their  rights,  nor  whether  they  had 
any  remedy  personally  against  the  churchwardens  imder  the  in- 
denture of  the  17th  of  September,  1849.  I  confine  myself  entirely 
to  the  Act,  upon  which  the  whole  question  turns.  And  looking  to 
that  alone,  it  seems  to  me  to  be  perfectly  clear  that,  not  by  impli- 
cation only  but,  by  the  most  express  language,  it  prevents  a  rate 
for  the  repayment  of  the  loan  by  the  Commissioners  being  made 
after  twenty  years  from  the  time  when  the  money  was  advanced. 

I  submit  to  your  Lordships  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  ought  to  be  affirmed. 

LoBD  Hathbbley  : — 

My  Lords,  I  have  come  to  the  same  conclusion  after  hearing 
the  able  arguments  which  have  been  advanced  at  the  Bar  on 
both  sides  of  this  question. 

I  may  put  out  of  the  case  at  once  what  I  may  call  the  incidental 
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H.  L.  (£.)  question  my  noble  and  learned  friend  has  touched  upon,  namely, 

1876  the  question  of  how  far  the  direction  of  the  Court  of  Queen's 

Thi  Queen  Bench  is  to  be  regarded  as  a  point  of  discretion  on  the  part  of  the 

Chtoch-  Court.    I  entirely  agree  in  the  view  taken  by  my  noble  and 

WARDENS  OF  leamcd  friend,  that  when  the  Court  of  Queen's  Bench  is  invited  to' 

All8aintv,         ,11  i.  ,  .    . 

WiGAN.  make  an  order  by  way  of  pei-emptory  mandamus,  it  is  no  more  m 
"  the  power  of  that  Court  than  of  any  other  Court,  to  direct  that  to 
be  done  which  is  not  lawful.  Upon  a  prerogative  writ  there  may 
arise  many  matters  of  discretion  which  may  induce  the  Judges  to 
withhold  the  grant  of  it — matters  connected  with  delay,  or  possibly 
with  the  conduct  of  the  parties— and  when  the  Judges  have 
exercised  their  discretion  in  directing  that  which  is  in  itself  lawful 
to  be  done,  I  apprehend  that  no  other  Court  can  question  their 
discretion  in  so  directing.  But  with  regard  to  that  which  is  in 
itself  not  lawful  to  be  done,  they  are  open  to  correction,  as  every 
other  Court  is,  by  the  Court  of  Appeal,  or  by  a  higher  authority. 

The  question  we  have  really  to  consider  in  this  case  is,  whether 
or  not  that  which  the  churchwardens  were,  by  the  mandamus  in 
question,  directed  to  do,  was  a  thing  which  the  churchwardens 
could  by  law  be  ordered  under  any  circumstances  to  do.  That 
must  depend  entirely  upon  the  authority  derived  from  the  special 
Act  of  Parliament  under  which  they  professed  to  act.  Undoubtedly 
they  have  not  at  Common  Law  any  right  to  raise,  or  direct  to  be 
raised,  a  rate  which  is  for  purposes  in  themselves  retrospective. 
The  principle  of  that  is  very  clear.  It  is  not  right,  on  the  one 
hand,  that  those  who  have  had  the  benefit  of  work  done  should  be 
exempt  for  several  years,  and  perhaps  exempt  altogether,  from 
making  any  contribution  to  the  expense  of  the  work,  and  should 
throw  upon  those  who  succeed  them  the  whole  of  those  expenses. 
And  again,  as  regards  the  general  law,  it  has  been  held  that>  with 
reference  to  retrospective  rates,  except  under  special  powers  con- 
tained in  special  Acts  of  Parliament  for  the  purpose,  it  is  not 
right  to  throw  any  past  expenditure  upon  a  succeeding  class  of 
inhabitants  of  the  district  affected  by  the  work. 

But  it  was  found  by  the  Legislature  that  there  were  certain 
works,  of  a  permanent  character,  which  it  might  be  wise  to  execute, 
and  in  such  cases  those  who  came  after  would  have  the  benefit  of 
those  works ;  and  therefore,  from  time  to  time,  Acts  of  Parliament 
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have  been  passed  to  authorize  such  works,  and  publio  moneys  have    H.  L.  (E.) 
been  vested  in  certain  Commissioners  called  the  Commissioners  of       1876 
Loans  to  assist  in  executing  them.    These  Commissioners  have    thsQuxen 
been  authorized  to  make  advances  under  Acts  of  Parliament,  but     qh^^. 
Parliament  haer  at  all  times  carefully  made  provision,  according  to  ^abdehb  of 
what  seemed  to  be  right  at  the  moment,  for  the  payment  of  those      Wiqan. 
moneys  by  charges  which  would  affect  subsequent  inhabitants  of 
the  district  obtaining  the  benefit  to  be  secured  by  the  advance  of 
a  loan.    Among  other  things  the  object  of  building  or  repairing 
churches  has  been  considered  to  be  a  proper  object  for  such 
advances.      And   accordingly  in   the  Act  of   Parliament   now 
before  us,  among  various  objects  for  which  the  power  is  given  of 
charging  the  rates  upon  the  parish,  we  find  that  one  is  the  repair- 
ing of  churches,  the  object  in  the  case  we  have  before  us  to-day. 
Another  object  (dealt  with  in  the  3rd  section  of  the  statute)  is  the 
building  of  new  churches,  and  another  is  increasing  the  accommo- 
dation for  students  in  colleges  at  the  universities.    But  in  all  those 
cases  very  careful  provision  is  made  for  the  mode  in  which  the  loan  is 
to  be  raised,  and  the  security  to  be  given,  and  the  payment  made. 

My  Lords,  we  find  in  the  first  clause  of  5  Geo.  4,  c.  36  (which 
is  the  clause  we  have  to  construe  now,  the  loan  being  one  for  the 
repairing  of  a  church),  that  provision  is  made  in  the  first  place 
that  the  Commissioners  may  lend  moneys,  and  in  the  next  place 
that  the  churchwardens  and  the  overseers  may  receive  a  loan  i  but 
under  certain  provisions  as  to  consents  and  the  like  which  have 
been  complied  with  in  this  case;  and  they  having  received  the 
loan,  then  comes  this  clause  under  which  the  Commissioners  must 
now  seek  the  payment  of  the  money  lent,  if  they  can  obtain  it  at 
all : — [His  Lordship  read  the  section,  observing  upon  the  word 
required  as  marking  that  the  duty  imposed  on  the  churchwardens 
and  Commissioners  was  imperative.] 

Now,  my  Lords,  without  looking  in  the  first  instance  to  the  deed 
which  has  been  executed  under  the  authority  of  this  section,  let  us 
just  see  what  the  authorities  and  powers  of  the  churchwardens 
were.  They  could  do  nothing  except  under  this  Act ;  what  did 
the  Act  authorize  them  to  do.  They  were  authorized  to  assign 
the  rates,  and  they  were  authorized  to  assign  them  in  such  a 
manner,  and  the  instalments  of  the  loans  were  to  be  payable  in 
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H.  L.  (E.)    such  proportions^  and  at  such  times^  as  should  be  directed  by  the 
1876        Commissioners.     But  both  the  Commissioners  and  the  church- 

Thb  Queen   wardens  were  limited,  plainly  and  distinctly,  by  the  dose  of  this 
Ohtooh-     SQ^te^ce,  which  tells  you  in  what  manner  the  repayment  of  the 

•wABDBNs  OF  loan  w«is  to  be  secured.  It  was  to  be  paid,  with  interest  thereon, 
WioAN.  by  instalments  spread  over  a  "period  of  twenty  years  at  farthest" 
from  the  fidvance.  It  appears  to  me  that  they  could  therefore 
give  no  security  beyond  a  security  for  the  payment  within  that 
particular  time ;  they  could  give  no  secarity  which  should  postpone 
the  payment,  by  instalments  or  otherwise,  to  any  later  period  than 
twenty  years  from  the  advance. 

In  giving  to  the  Commissioners  full  authority  to  direct  how  and 
in  what  form  the  annual  or  half-yeariy  payments  should  be  made, 
the  Legislature  appears  to  have  thought  a  public  body  like  the 
Commissioners  could  be  entrusted  with  the  power  of  seeing  that 
all  should  be  done  justly  and  fairly.  Otherwise  it  might  be 
said  that  it  would  be  possible,  under  the  particular  words  of  this 
section,  for  the  Commissioners  to  say :  Tou  can  begin  to  pay  the 
instalments  at  the  tenth  year  from  the  date  of  the  advance,  paying 
none  in  the  interim,  and  so  by  means  of  an  operation  of  doable 
instalments,  as  it  were,  secure  the  payment  of  the  advance  by  the 
end  of  the  twenty  years.  But,  my  Lords,  I  apprehend  that  that 
would  not  be  a  reasonable  exercise  of  their  duty,  and  it  would  not 
be  one  which  we  ought  to  impute  to  them,  or  which  the  Legis- 
lature contemplated  as  possible  on  the  part  of  the  Commissioners. 
I  make  the  observation  that  they  have  considerable  powers  given 
to  them  as  to  proportions,  and  as  to  times ;  for  the  proportions  and 
the  times  are  to  be  such  as  the  Commissioners  may  direct;  and  I 
apprehend  that  that  power  was  given  for  the  express  purpose 
of  enabling  the  Commissioners,  in  a  reasonable  and  proper  manner, 
to  take  the  best  steps  they  could  for  securing  to  themselves  the 
payment  of  the  money  within  twenty  years  from  the  advance. 
They  would  have  to  see  what  a  reasonable  rate,  to  be  raised  in 
each  succeeding  year,  would  be  in  the  particular  parish  in  ques- 
tion— whether  there  should  be  an  increase  or  a  diminution  in  the 
amount,  according  as  the  parish  might  increase  or  might  diminish 
in  population,  or  the  like. 
At  all  events  this  power  fumisheB  an  answer,  among  other 
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things,  to  the  objection  which  has  been  raised  as  to  the  difficulty    H.  L.  (K) 
that  might  occur  with  respect  to  the  payment  of  the  last  instal-       iS76 
menty  that  difficulty  having  been  of  this  description.    It  was  said   thiQubkbt 
in  the  course  of  the  argument :  "  Tou  cannot  apply  for  a  rate  until     ^  •^^ 
the  money  is  due,  and  if  the  last  instalment  will  be  due  at  such  a  wabdenb  of 
time  that  you  cannot  secure  to  yourself  the  payment  by  a  rate,      Wioak.  ' 
you  will  have  to  lose  the  last  instalment  altogether."    It  is  an 
answer  to  that  to  say  that  the  Oommissioners  have  power  to  make 
such  arrangements  as  to  proportions  and  as  to  times  of  making 
payment  as  would  enable  them  to  have  the  last  instahnent  paid 
by  means  of  a  rate  levied  at  a  time  when  it  would  fall  within  the 
twenty  years.  Under  this  provision  in  the  Act  arrangements  could 
be  made  whereby  the  Commissioners  could  secure  themselves 
against  a  loss  of  that  description. 

Then  we  come  back  again  to  the  question,  what  is  the  power 
the  churchwardens  have  *of  levying  rates,  and  what  is  the  power 
the  Commissioners  have  of  directing  payments?  They  appear  to 
have  acted  very  properly  in  their  mode  of  having  the  deed  pre- 
pared. I  need  not  go  through  its  details.  The  deed  is  so  prepared 
as  to  recite  that  it  is  intended  that  the  payment  shall  be  made  in- 
the  manner  and  in  the  proportions  afterwards  directed  by  the 
Commissioners.  Then  there  comes  the  assignment  of  the  rates. 
Then  there  is  a  provision  which  would  be  called  in  an  ordinary 
mortgage  deed  a  proviso  for  redemption,  which  points  out  the 
particular  periods  at  which  the  instalments  shall  be  paid.  The 
deed  being  dated  August,  1849,  the  first  instalment  of  a  portion 
of  the  principal,  together  with  interest,  is  directed  to  be  paid 
in  September,  1850 ;  and  then  in  each  succeeding  year  the  pay- 
ments of  £227  of  principal,  and  an  amount  of  interest,  diminishing 
in  proportion  as  the  debt  itself  would  diminish,  are  to  be  paid  by 
successive  instalments.  If  everything  had  been  rightly  and  pro- 
perly done  according  to  the  provisions  of  the  deed  this  would  have 
been  the  mode  of  paying  off  the  debt  Then  it  says  that  the  deed 
will  be  completely  avoided  by  paying  all  those  instalments.  My 
Lords,  I  apprehend  that  that  was  a  very  proper  form  of  deed,  and 
I  apprehend  that  all  that  can  be  claimed  by  the  Commissioners  is 
that  which  alone  the  Act  authorizes  them  to  receive,  and  that 
which  they  have  provided  should  be  paid  to  them  by  their  deed. 
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H.  L.  (E.)        The  case  is  clear  of  all  the  authorities  which  have  been  cited, 
1876       because  they  appear  to  have  been  decided  npon  the  simple  ground 

Ths  Quien  that  if  there  is  an  express  power  of  charging  indefinitely  the  ratesi 
GHraoH-     ^^^^  power  will  not  be  diminished  because  there  is  a  proyision 

J^""'™  ^'  made  for  the  payment  of  the  debt  in  a  certain  manner,  there  being 
WiGAK.  no  proviso  that  if  the  debt  is  not  paid  in  that  manner  the  debt  is 
to  be  acquitted  or  discharged.  If  there  is  a  charge  upon  the  whole 
of  the  rates  indefinitely,  and  in  perpetuity,  then  the  mode  of 
making  the  payment  which  is  pointed  out  will  not  invalidate  the 
charge.  But  if  you  find  in  an  Act  of  Parliament  like  this,  only 
one  particular  mode  and  one  particular  power  of  effecting  the  ob- 
ject, and  that  power  cannot  now  be  farther  pursued  because  the 
time  has  been  allowed  to  pass,  then,  my  Lords,  I  apprehend  that 
all  one  can  say  is  that  the  secmity  is  not  one  which  will  be  efiective 
farther  than  the  very  form  and  extent  in  which  it  is  framed,  which 
must  be  in  pursuance  of  the  Act,  and  that  therefore  the  Commis- 
sioners, having  been  directed  to  take  steps  to  provide  for  the  pay 
ment  of  these  sums  as  they  become  due,  cannot  now,  in  the  year 
1874,  obtain  payment  of  those  instalments  which  were  payable 
under  the  deed  in  the  year  1854. 

I  do  not  think  that  any  argument  arises  from  any  of  the  other 
clauses  in  the  same  Act  of  Parliament.  In  fact  it  is  only  idem  per 
idem  to  a  great  extent.  If  anything,  they  would  rather  incline 
my  mind  against  the  view  contended  for  by  the  Appellants,  be* 
cause,  after  the  4th  section  of  the  Act  has  directed  that  the  col- 
leges shall  have  the  power  to  borrow  money  and  make  provision 
by  their  deeds  for  the  assignment  of  the  college  property,  so  that 
the  debt  may  be  paid  off,  like  parochial  debts,  in  the  coure  of 
twenty  years,  the  following  section,  the  5th,  contains  an  express 
proviso  that  no  other  instruments  and  no  other  powers  of  charging 
college  estates  shall  have  any  effect  under  the  Act.  The  other 
matters  contained  in  the  Act  do  pot  induce  me  to  believe  that  we 
are  wrong  in  coming  to  this  conclusion. 

Lord  O'Hagan  :— 

My  Lords,  I  concur  in  the  judgment  of  the  Exchequer  Chamber^ 
but  I  do  not  desire  to  be  understood  as  adopting  all  the  reasons  on 
which  that  judgment  was  grounded. 
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Twenty-seven  years  have  elapsed  since  the  loan  was  made  of    H.  L.  (R) 
which  the  Public  Works  Commissioners  now  seek  the  payment,        1S76 
and  twenty-two  years  ago  the  parishioners  of  Wiffan  and  the   tem^jees 
adjacent  townships  appear  to  have  repudiated  liability  for  that     q^^^, 
loan,  and  declined  to  pay  any  instalments  upon  it,  and  have  ever  wABomra  of 
since  been  allowed  by  the  Commissioners  to  succeed  in  their  pas-      Wiqak. 
fiive  resistance  to  a  claim,  which  was  apparently  made  more  than 
once,  but  when  exactly,  how  often,  or  under  what  circumstances, 
your  Lordships  are  not  at  all  informed.    The  Commissioners  in  no 
way  account  for  this  singular  delay  and  inaction,  which  is  the 
more  remarkable  as  the  statute  (5  Geo.  4,  c.  36),  casts  upon  them 
tbe  duty  of  enforcing  the  discharge  of  the  debt  by  yearly  or  half- 
yearly  rates,  *'  in  such  proportions  and  at  such  times "  as  they 
should  think  proper  "  to  direct  and  appoint."    Within  the  length- 
ened period  during  which  the  Commissioners  have  been  so  strangely 
quiescent,  it  is  stated  in  the  various  returns  to  the  mandamus,  and 
not  denied,  that  several  districts  have  been  severed  from  the 
parish  to  which  the  loan  was  made,  on  the  requisition  of  a  majo- 
rity of  its  inhabitants,  and  have  become  separate  parishes  for  the 
purpose  of  levying  rates,  and  entitled  to  the  benefit  of  the  exemp- 
tion from  liability  to  contribute  to  the  repair  of  their  former 
parish  churches,  under  sect.  71  of  58  Geo.  8,  c.  45,  after  twenty 
years  from  the  dates  of  their  consecration*    So  that  if  the  con- 
tention of  the  Appellants  could  be  sustained,  the  debt  incurred  by 
one  set  of  people  would  be  enforced  against  another.    Those  who 
received  the  benefit  will  not  bear  the  burthen.    A  new  genera- 
tion, affected  by  new  Acts  of  Parliament^  and  holding  a  new 
ecclesiastical  position^  will  be  visited  with  the  well  defined  and 
limited  liability  of  their  predecessors,  in  whose  enjoyment  of  the 
advantages  to  which  it  was  originally  referable  they  may  not, 
possibly,  in  their  new  circumstances,  participate  at  all.    And  all 
this  seeming  injustice  will  be  occasioned  because  public  officers 
have  failed  to  do  their  duty  in  enforcing  a  public  claim,  not  from 
any  want  of  power  to  do  it,  or  upon  any  suggestion  that  the 
parish  which  contracted  to  pay  under  the  statute,  year  by  year, 
had  not  ample  means  available  for  the  purpose,  but  from  the  un- 
explained and  unwarrantable  neglect  to  take  efiectual  proceedings 
Vol.  I.  3  2  U 
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H.',L.(B.)    which  would  have  been  easy  and  simple,  and  must  have  been 
1876       effectual. 

TbbQubn       111  this  state  of  facts  we  come  to  consider  whether  the  terms  of 
0^^^^     the  statute  require  us,  at  this  time  and  after  all  the  eyents  which 

wABDm  OF  have  taken  place,  to  give  effect  to  a  claim,  so  questionable  in  ite 
WioAN.     staleness,  and  in  its  practical  operation,  if  it  could  be  established, 
so  capable  of  working  injustiee. 

I  qiiite  adopt  the  view  of  the  Attomey-Greneial  that  a  retro- 
spective rate  is  not  necessarily  illegal,  and  that  if  this  be  a  case  of 
the  exercise  of  discretion  by  the  Court  of  Queen's  Bench  eaiU 
gusedio.  Neither  the  Exchequer  Chamber  nor  your  Lordships' 
House  would  then  have  power  to  interfere,  and  the  Appellants 
must  prevail.  But  for  the  reasons  already  given,  there  was  no 
exercise  of  discretion  here  which  could  oust  the  control  of  this 
House.  In  any  view  the  statute,  if  rightly  construed,  does  not 
warrant  a  retrospective  rate,  but  contemplates,  and  requires,  that 
the  loan  should  be  paid  from  rates  leviable  within  a  specified 
period ;  then  the  ai^ument  as  to  discretion  does  not  arise,  and  we 
are  bound  to  enforce  the  intention  of  the  Legislature.  The 
dUstwn  of  Mr.  Baron  Parke,  on  which  reliance  has  been  placed,  not 
only  in  the  Court  below  but  by  the  learned  counsel  who  have 
addressed  your  Lordships,  points  to  that  intention  as  the  dete^ 
mining  consideration  in  the  case ;  and  if  it  be,  as  I  think  it  is,  the 
words  of  the  Act  seem  to  me  decisive. 

The  1st  section,  by  the  imperative  words  **  it  shall  be  lawfdV 
casts  on  the  churchwardens  and  overseers  the  duty  of  making,  for 
the'payment  of  the  loan  obtained  on  the  demand  of  a  majority  of 
the  inhabitants  of  the  parish,  or  of  foui>fifth8  of  the  select  vestij, 
if  there  be  such  a  body, "  such  ttinual  or  half-yearly-rates  "  for  the 
payment  of  it  "  in  such  proportions  and  at  such  times  as  shall 
be  directed  and  appointed  "  by  the  Commissioners,  and  to  assign 
them  so  as  to  secure  the  payment  of  all  sums  so  advanced,  ''with 
interest,"  by  annual  or  half-yearly  instahnents,  ^'within  the  period 
of  twenty  years  at  farthest,"  from  the  advancing  of  such  sums. 
Could 'a  clause  have  been  framed  with  more  elaborate  care  to 
secure  the  payment  within  the  twenty  years  ?  It  has  not  a  nega- 
tive provision  but  its  a£Srmatiye  words  are  very  stringent   The 
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rates  are  to  be  made  "  8o  as  to  secure  repayment" — of  what? —    H.  L.  (B.) 
"  of  aU  sums,"  that  is,  of  everything  which  has  been  advanced        1876 
**  within  the  period  of  twenty  years."    This  seems  clear  enough,  thbQukbn 
but  to  render  the  purpose  of  the  Act,  if  possible,  more  nn-     q^^^ 
mistakeable,  it  adds  ''at  farthest,"  and  fixes  the  period  so  as  wabdkkbof 
to  make  it  run  from  the  time  of  the  first  advance  made  to  the      Wioah. 
parishioners. 

And  this  emphatic  declaration  of  intention  to  have  the  payment 
made  within  the  twenty  years  is  repeated  over  and  over  again  in 
the  3rd  and  4th  sections  with  equal  force.  I  decline  to  give  an 
opinion  upon  the  construction  of  those  sections,  because  it  is  not 
required  for  the  case  which  is  now  before  the  House.  I  therefore 
withhold  any  opinion,  as  has  been  done  by  my  noble  and  learned 
firiend  opposite  (Lord  Hatherley).  But  if  an  opinion  were  to  be 
giyen  at  this  moment,  I  should  say  that  the  other  sections  ought 
to  be  construed  as  I  construe  the  1st  section,  and  not  according 
to  the  view  presented  by  the  Attorney-General  and  by  Mr.  Ooude, 
that  those  two  sections  ought  to  be  interpreted  as  not  limiting  the 
period  of  payment. 

I  do  not  know  how  language  could  have  made  the  intent  more 
clear,  and  I  can  see  no  sufficient  reason  for  holding  the  clause 
directory.  Words,  though  afltanative,  are  not  necessarily  so  if 
they  are  "absolute,  explicit,  and  peremptory,"  and  so,  in  my 
opinion,  they  are  here.  No  doubt  express  words  forbidding  any 
action  after  twenty  years,  might  have  been  added,  and  then  there 
would  have  been  no  room  for  controversy.  But  Mr.  Baron  Parke 
thought,  of  course,  that  the  prohibition  of  a  retrospective  rate 
might  be  .made  impliedly  or  expressly.  And  if  the  intention  here 
is  indicated  by  words  which  are  unequivocal,  and  if  the  Legis- 
lature has  supplied  all  facilities  for  carrying  that  intention  into 
effect  by  compelling  the  parish  to  make  the  rate,  and  arming  the 
Commissioners  with  ample  authority  to  regulate  the  making  of  it, 
so  as  to  have  full  payment  assured  within  the  time  i^)ecified,  the 
implication  seems  to  me  natural  and  reasonable  that  the  Legisla- 
ture did  not  mean  to  allow  the  making  of  it  after  that  time  had 
passed. 
I,  therefore,  agree  with  the  Exchequer  Ghamber  a?  to  the  oon- 

3  2  U  2 
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H.  L.  (C.)  stniction  of  the  statntei  and  I  do  so  the  more  willingly  because  it 
1S76  is  in  manifest  accordance  with  its  policy,  and  as  I  conceive  easen- 
r^j^Q^jjxB  ^^^  ^  ^^  equitable  operation.  It  is  of  importance  that  public 
V-  _  o£Scers  should  not  be  encouraged  to  sleep  at  their  posts,  and  post- 
wABDiNB  OF  pono  tho  fulfilment  of  their  duties,  in  the  expectation  that  their 
WiGAH.  delay  will  be  condoned  and  their  demands  conceded,  whatever 
may  have  been  tlie  lapse  of  time  or  the  change  of  circumstances. 
It  is  important  to  the  community  that  the  public  funds  advanced 
for  meritorious  purposes  should  not  be  lost  from  neglect  in  enforc- 
ing payment  for  them ;  and  it  is  of  equal  importance  that  persons 
who  never  sought  the  advance,  or  desired  benefit  from  it,  should 
not  be  made  responsible  when  those  who,  at  their  own  instance, 
became  liable  have  passed  away. 

As  to  the  15th  section  of  the  19  Ss  20  Vict  c  104,  it  leaves  the 
"  legal  liabilities  "  of  borrowers  under  Acts  of  Parliament  where 
it  found  them,  and  does  not,  in  my  judgment,  operate  in  the  least 
to  revive  the  claim  of  the  Commissioners  if  it  ceased  to  be  enforce- 
able at  the  end  of  the  twenty  years. 

As  to  the  authorities  which  have  been  cited  for  the  Appellants, 
my  noble  and  learned  friends  have  dealt  with  them  su£5ciently. 
In  all  cases  of  construction  like  this  the  specific  terms  of  each 
statute  must  be  carefully  considered,  and  those  authorities  will  be 
found  to  apply  to  Acts  quite  distinguishable  from  that  before  ns. 
Lord  Oderidge  has  pointed  out  that  in  Beg.  v.  St.  Miehad,  Sofsth- 
ampton  (1)  and  Beg.  v.  Hurslbov/me  Tarrant  (2)  the  amounts  in 
question  were  charged  upon  the  rates,  whereas  in  this  case  thej 
were  not.  In  the  first  of  these  cases  Mr.  Justice  Erie  reUes  on 
the  fact  that  the  obligee  of  the  bonds  was  not  required  to  enforce 
annual  payments,  as  he  hopes,  in  justice  towards  future  ratepayers, 
future  legislation  may  provide.  In  the  second  case.  Lord  Camp- 
hell  takes  notice  of  the  fact  that  the  rates  are  charged ;  Mr.  Justice 
Erie  and  the  other  Judges  note  that  no  duty  to  enforce  payment 
is  imposed  on  the  bondholder;  and  Mr.  Justice  Erie  says:  ''It 
would,  I  think,  be  highly  satisfactory  if  it  were,  in  all  such  cases, 
made  obligatory  on  the  creditor  to  enforce  paymei^t  at  once.  If 
the  Act  had  said  that  the  charge  should  be  paid  off  within  five 
(1)  6  El.  &  Bl.  807.  (2)  El.  Bl.  &  El.  246. 
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years,  and  not  otherwise,  it  wonld  have  made  it  the  duty  of  the    H.  L.  (E.) 
creditor  to  secure  it  in  time."    Here  the  Act  clearly  says  that  the        1876 
debt  shall  be  paid  within  twenty  years,  and  within  twenty  years  thbQuzxn 
**  at  farthest,'*  and  the  Commissioners  get  power  to  haye  payment     Q^^i^^, 
made  **  in  such  proportions  and  at  such  times  "  as  they  shall  direct  wabdins  ot 
and. appoint    I  shall  only  add  that  in  those  cases,  and  in  every      Wioan.  ' 
other  which  has  been  relied  on,  the  phraseology  of  the  Acts  has 
been  very  different  from  that  with  which  we  are  dealing,  and  in 
none  of  them  will  be  found  the  strong,  clear,  and  unequiyocal 
limitation  which  warrants  us  in  adopting  a  yiew  consonant,  in  my 
opinion,  at  once  with  legal  principle  and  natural  justice. 

Judgment  of  the  Court  of  Exchequer  Chamber 
affirmed,  and  appeal  dismissed  wUh  costs. 

Lords'  Jowmah,  3rd  July,  1876. 

Solicitors  for  the  Appellant :  Barnes  <t  Bernard. 
Solicitors  for  the  Respondent:   Paterson,  Snow,  dk  Bumey; 
Sharpe,  Parkers,  Pritchard,  <k  Sharps. 
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H.L.(E.)    WILLIAM  MANLET  HALL  DIXON    .    .    .    Appellant; 

1876  j^ 


j«Zyio,iL  THE  LONDON  SMALL  ARMS  COMPANY,)  g^^gp^^^^ 
LIMITED J 

Patent — Infringement — Crown — Servants  or  Agents. 

The  Grown  has  the  right  to  the  use  of  a  patented  process  or  inventioa 
without  compensation  to  the  patentee. 

Per  Lord  Selbobne  : — This  right  of  the  Crown  is  not  because  the  down 
is  impliedly  excepted  from  the  effect  of  the  letters  patent,  but  because  the 
privilege  thereby  granted  is  granted  against  the  subjects  only,  and  not 
against  the  Grown. 

A  patent  in  the  usual  terms  was  granted  for  an  improvement  in  the  manu- 
facture of  fire-arms.  The  Secretary  at  War  issued  a  notice  for  a  tender  for 
the  supply  of  13,875  rifles  of  the  description  known  as  that  patented.  The 
price  was  settled,  mintis  the  cost  of  the  steel  barrels  and  the  stocks,  which 
the  War  Office  was  to  supply.  The  rifles  were  to  be  delivered  within  a 
certain  time,  the  manufacture  of  them  might  be  inspected  at  any  time,  and 
they  might  be  rejected  by  officers  at  the  War  Office,  if  not  made  sccordiDg 
to  pattern,  or  not  delivered  in  time.  The  persons  who  took  the  contract 
employed  the  patented  process  in  the  formation  and  insertion  of  the 
lock:— 

Hetdf  that  they  were  liable  to  the  patentee  for  an  infringement  of  the 
patent,  for  that  they  were  not  servants  or  agents  of  the  Grown  doing  the 
work  of  the  Grown,  but  were  private  contractors  with  the  Grown  to  supply 
a  certain  manufactured  article,  and  were  therefore  not  protected  in  what  they 
did  by  any  particular  privilege  attaching  to  the  Grown. 

Feather  v.  The  Queen  (1)  considered,  and  assumed  to  be  rightly  decided; 
but  not  to  be  extended. 

XHIS  was  an  appeal  against  a  decision  of  the  Court  of  Api^> 
by  which  a  judgment  of  the  Court  of  Queen's  Bench  had  been 
reversed. 

The  Appellant,  Mr.  Dixon,  as  managing  director  of  The  Uoiiofd 
Arms  and  Ammtmition  Company ,  lAmited,  was  the  holder  of  certain 
patents  for  improvements  in  the  manufacture  of  small  arms  ino^ 
as  the  MarUni'Benry  rifles.  The  Respondents  were  the  personfi 
forming  the  London  Small  Arms  Company,  LimUed^  and  carried 

(1)  6  B.  &  S.  257;  35  L.  J.  (Q.B.)  200. 
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on  bufdneas  at  the  VicUnia  Park  Mills,  Old  Fwd.    The  Appellant    H.  L.  (E.) 
brought  an  action  against  the  Bespondents  alleging  that  they  had       1876 
used  hiB  patented  inventions  in  the  rifles  supplied  by  them  to  the      ^^^ 
Grovemment,  and  he  sought  compensation  for  the  infringement         Lo^y 
It  was  referred  to  a  barrister  to  state  the  facts  in  a  Special  Case.  Skall  Abm b 

COMFANT. 

The  Case  set  forth  that  about  the  16th  of  April,  1872,  in- answer       

to  an  advertisement  issaed  by  the  Secretary  of  State  for  War,  the 
Bespondents  sent  in  a  tender  for  the  supply  of  13,875  Martini' 
Senry  rifles,  which  tender  was  accepted,  and  the  rifles  had  since 
been  supplied  under  the  contract,  and  accepted  by  the  Secretary  of 
State  for  War  for  the  use  of  Her  Majesty  and  the  public  service. 
In  the  manufacture  of  these  rifles  the  methods  of  the  PlaintifiTs 
patents  applicable  to  the  locks  were  employed,  and  it  was  in 
respect  of  such  employment  of  them  that  the  Plaintiff  claimed 
compensation.  The  case  stated  that^  ''for  the  purpose  of  raising 
the  question  of  law,  but  for  no  other  or  farther  purpose,  the 
Defendants  agree  that  the  rifles  so  manufactured  for,  and  accepted 
by.  Her  Majesty's  Secretary  of  State,  under  the  said  contract^ 
would,  but  for  the  fact  that  they  were  manufactured  and  delivered 
to  Her  Majesty's  said  Secretary  of  State  for  the  public  service 
and  use  of  Her  Majesty,  and  under  the  contract  as  aforesaid,  have 
been  infringements  of  the  said  letters  patent." 

The  patent  was  for  improvement  in  the  manufacture  of  breech- 
loading  fire-arms,  and  contained  the  usual  provision  granting  the 
exclusive  right  to  the  patentee,  ''his  executors,  administrators, 
and  assigns,  by  himself  and  themselves,  or  by  his  and  theur 
deputy  or  deputies,  servants  or  agents,  or  such  others  as  he  the 
patentee,  his  executors,  administrators,  and  assigns,  shall  at  any 
time  agree  with,  and  lio  other  (1),  to  use  the  said  invention."  It 
also  contained  the  usual  prohibition  against  "  any  person,  bodies 
politic  and  corporate,  and  all  other  our  subjects  within  the  Uniied 

(1)  In  the  conise  of  the  argument  The  Solicitor-General  proposed  to  insert 
the  Lord  Ghanoellor  suggested  that  in  the  word  "agents,"  so  that  the  passage 
order  to  ascertain  the  meaning  of  the  should  read,  **  oflBoerB,  agents,  and  ser- 
Legislatnre  there  might,  after  the  words  yants;"  and  the  Lord  Chancellor 
"  and  no  others,"  be  assumed  to  be  assented  to  the  proposaL  See  his  Lord- 
added  these  words,  '*  excepting  ofiBcers  ship's  remarks  on  this  matter  in  his 
and  servants  of  the  Grown  acting  on  be-  judgment, 
half  of,  and  for  the  use  of,  the  Crown." 


634  HOUSE  OP  LORDS '  [VOLL 

H. L. (E.)    Kingdom^*  &c.,  usiDg  the  invention  during  the  term  of  fourteen 

1876       years  granted  in  the  patent,  except  with  the  license  of  the 

Dixon      patentee  or  his  executors,  &c.    There  was  a  provision  that  if  the 

LoNiwN     patentee  *' shall  not  supply,  or  cause  to  be  supplied,  for  our 

Shall  Arms  service  all  such  articles  of  the  said  invention  as  he  shall  be 

u —   '    required  to  supply  by  the  officers  or  ministers  administering  the 

department  of  our  service  for  the  use  of  which  the  same  shall  be 

required,  in  such  manner  and  at  such  times,  and  at  and  upon  snch 

reasonable  prices  and  terms  as  shall  be  settled  for  that  purpose, 

by  the  said  officers  or  commissioners  requiring  the  same,  that 

then,  or  in  any  of  the  said  cases,  these  our  letters  patent,  &&/' 

shall  be  void. 

By  the  terms  of  the  contract  the  Bespondents  bound  them- 
selves to  supply  and  deliver  the  articles  described  in  a  schedule 
according  to  patterns  which  were  to  be  supplied  from  the  Grown 
stores.  The  articles  supplied  were  to  be  examined  by  officers,  who 
had  the  power  to  reject  them. 

The  schedule  referred  to  was  in  the  following  terms :  ^*  13,875 
rifles,  Martini-Henry,  without  swords,  bayonets,  or  scabbards,  at 
£3.  lOa.  each,  less  Is.  6d.  each  for  steel  tube  and  2$.  2d.  each  for 
stock."  Patterns  were  to  be  seen  at  the  Boyal  Small  Arms  Fadory, 
Enfield.  **  Materials  for  barrels  and  stock  to  be  issued  from  the 
Government  stores."  The  viewing  during  the  process  of  mana- 
facture  was  to  take  place  at  Old  Ford,  **  The  deliveries  of  these 
rifles  are  to  commence  six  months  after  receipt  of  correct  patterns 
and  gauges,  and  to  proceed  at  the  rate  of  1200  per  month,"  the 
whole  to  be  completed  by  the  1st  of  July,  1874  (1). 

The  case  was  argued  in  the  Court  of  Queen's  Bench,  and  the 
Judges  there,  on  the  26th  of  January,  18/5,  gave  judgment  in 
favour  of  the  Plaintiff  (2).  On  the  25th  of  February,  1876^  the 
Court  of  Appeal  reversed  that  judgment  (3),  and  this  appeal  was 
brought 

(1)  The  following  miuute  was  on  the  Bespondents  before  the  contract,  or  bad 

books  at  the  War  Office :  •*  That  the  formed  part  of  the  contract   But  it 

companies  shall  be  protected  by  this  was  stated  that  the  case  for  the  BespoD- 

department  against  the  patentees  in  the  dents  was  really  argued  on  behalf  of  tbe 

manufacture  of  the  arms  to  be  con*  Govemment 

tracted  for."    It  was  not  stated  that  (2)  Law  Rep.  10  Q.  B.  130. 

this  minute  was  communicated  to  tlie  (3)  1  Q.  B.  D.  384. 
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Sir  W.  V.  HaroQwrt,  Q.O.,  and  Mr.  Axlon^  Q.O.  (Mr.  Maorory    H.  L.  (E.) 
was  with  them),  for  the  Appellant : —  1876 

The  object  of  this  appeal  is  to  consider  the  anthority,  or,  if  that      Dixon 
is  deemed  to  be  established^  the  applicability  to  this  case,  of     London 
Feather  v.  The  Queen  (1).    It  is  submitted  that  that  case  is  not  to  ®S^J^^* 
be  supported ;  but,  at  all  events,  the  doctrine  theio  laid  down  is,  as        — 
it  was  said  in  the  present  case  in  the  Court  below,  *<  not  to  be  ex- 
tended."   Secondly,  it  is  submitted  that,  assuming  that  case  to  lay 
down  the  law  correctly,  still  no  private  person  can  use  (as  of 
course)  a  patented  process,  merely  because  the  article  on  whicli 
he  uses  it  is  to  be  supplied  to  the  Crown.    And,  thirdly,  it  is 
submitted  that,  supposing  the  Crown  to  have  tlie  power  to  autho- 
rize a  private  person  so  to  use  a  patented  procejii,  it  has  not  given 
any  such  authority  in  the  present  case. 

[The  House  desired  the  learned  counsel  to  confine  their  argu- 
ments to  the  second  and  third  points.] 

Arguments  continued.  The  Crown  here  did  not  make  a  contract 
with  the  Respondents  to  manufacture  articles  of  a  certain  sort, 
^after  a  certain  mode  of  manufacture.  The  statement  in  the  plea 
to  that  effect  is  erroneous.  The  contract  was  to  provide  and 
deliver.  That  contract  might  have  been  fulfilled  to  the  letter 
without  the  Bespondents  manufacturing  anything.  They  might 
have  made  a  contract  with  the  Appellant,  or  with  any  one  of  his 
licensees,  to  manufacture  the  article,  and  could  then  have  satisfied 
their  own  contract  by  supplying  to  the  Crown  the  already  manufac- 
tured article.  This  consideration,  therefore,  renders  tlie  case  of 
Feather  v.  The  Queen  (1)  inapplicable. 

But,  still  assuming  the  case  of  Feather  v.  The  Queen  (1)  to  have 
been  rightly  decided,  there  is  another  ground  on  which  it  is  in- 
applicable to  the  present  The  Crown  may  have  a  right  freely  to 
use  a  patent  without  remunerating  the  patentee ;  but  the  Crown 
can  only  so  use  it  by  its  own  officers  or  servants.  The  Bespondents 
were  not  the  officers  or  servants  of  the  Crown,  but  were  mere  con- 
tractors who  undertook  to  supply  certain  manufactured  articles  to 
the  Crown. 

It  will  be  argued  that  there  is  no  difference  between  a  person 
who  contracts  with  the  Crown  to  do  work  for  the  Crown,  and  a 
(1)  6  B.  &  S.  257 ;  36  L.  J.  (Q.B.)  200. 
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H.  L.  (E.)    person  who  is  an  officer  or  servant  of  the  Crown.    Bat  the  distbo- 

1876        tion  exists,  and  is  considerable.    To  deny  that  distinction  would 

Dixov      be  a  dangerous  doctrine  for  the  Crown^  for  to  hold  that  all  persons 

LoNDOM     ^^^  ^^  anything  for  the  Crown  are  to  be  considered  its  servants, 

Sk^  Abms  might  introduce  all  the  consequences  of  that  doctrine,  as  to  the 

*    liability  of  a  master  for  the  acts  of  his  servant^  which  was  die 

subject  of  consideration  in  La/ugher  v.  PoirUer  (1).  Then,  if  con- 
tractor with  the  Crown,  and  servant  of  the  Crown,  are  not  the  same, 
so  fE^r  as  the  liability  of  the  Crown  is  concerned,  they  cannot  be 
the  same  for  any  other  purpose ;  certainly  not  so  for  giving  the 
contractor  privileges  and  advantages  which,  if  the  Crovm  possessed 
them,  could  only  be  given  by  the  Crown  to  its  own  officeis  and 
servants,  working  for  its  purposes,  and  acting  under  its  direct 
control. 

The  Crown  supplied  these  contractors  with  the  barrel  and  the 
stock.  What  they  added  of  their  own  was  something  manufactured 
by  the  patented  process  of  the  Plaintiff,  and  for  the  use  of  that 
process  the  contractors  had  given  him  no  compensation.  They 
might  have  bought  the  patented  article  from  the  patentee,  or 
from  one  of  his  licensees,  but  they  made  it  in  their  own  workshop/ 
without  his  license  and  without  any  payment  to  him  for  its  nse, 
and  he  was  therefore  entitled  to  compensation. 

They  had  no  right  to  do  this ;  and,  assuming  that  the  Crown 
had  the  right  to  do  it,  the  Crown  had  not  by  the  contract  con- 
ferred (and,  it  might  be  contended,  could  not  by  any  contract 
confer)  the  right  on  the  contractors.  The  Crown  gave  the  profit 
to  the  patentee  as  a  payment  for  the  value""  of  his  invention.  It 
conld  not,  as  a  matter  of  caprice,  take  away  from  him  the  source 
of  that  profit  and  give  it  to  some  one  else.  That  would  be  to 
defeat  its  own  grant  to  one  subject  for  the  profit  of  another,  which 
it  cannot  do.  It  is  contrary  not  only  to  the  spirit  of  the  Ad  of 
Confirmation  of  Oranis,  43  Eliz.  c.  1,  but  is  in  direct  contradiction 
to  the  words  of  the  patent  itself,  which  says  that  it  is  to  be  con- 
strued in  a  sense  the  most  favourable  to  the  patentee.  Sat»  even 
if  the  Crown  did  possess  this  extraordinary  right  of  conferring  on 
one  subject  the  power  to  render  nugatory  a  grant  it  had  made  to 
another,  it  had  not  done  so  in  the  present  instance. 

(1)  5  B.  &  0.  547. 
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It  is  therefore  sabmitted  that,  if  the  Crpwn  by  any  implied  re-    H.  L.  (E.) 
servation  of  right  in  the  grant  of  a  patent  may,  without  compen-        ig76 
sation  to  the  patentee,  use  the  patented  process,  it  cannot  grant      ihiw 
that  right  to  any  subject  for  his  own  individual  profit,  and  that  in         •• 
this  particular  case  it  has  not  by  its  contract  with  the  Respondents  Small  Abms 
affected  to  confer  on  them  such  an  advantage.  

The  Solieitor^Generdl  (Sir  R  Giffard),  and  Mr.  0.  Bourn,  for 
the  Respondents : — 

The  infringement  complained  of  here,  is  the  mere  use  of  that 
particular  part  of  the  invention  which  consists  of  the  application  of 
the  lock  to  the  stock  and  barrel — that  was  a  part  of  the  manufac- 
ture of  the  rifle — and  the  act  of  manufacturing  was  done  for  the 
Grown.  The  contract  itself  shews  that  to  be  so.  The  Respon- 
dents were  bound  to  make  the  whole  rifle,  the  Crown  supplying 
some  of  the  materials  for  the  manufacture,  but  at  the  making  of 
each  portion  the  Grown  had  a  right,  by  its  examining  officers,  to 
intervene  and  examine  the  work.  That  shews  that  a  manufac- 
turing was  intended  and  contracted  for.  Everything  proves  that 
the  Grown  required  the  work  to  be  done  for  itself  and  in  the 
public  service.  Then  the  work  is  protected  under  the  authority 
of  Feather  v.  The  Queen  (1),  and  public  policy  required  that 
it  should  be  so  protected.  [Lobd  Penzance  referred  to  the 
minute  in  the  War  Office,  which  declared  that  the  contractors 
should  be  protected  against  the  patentees. — Sir  W.  Harcourt  ob- 
served that  that  declaration  was  not  properly  in  the  contract 
itself;  but  even  if  it  had  been  there  originally,  it  would,  as  Mr. 
Justice  Mellor  said  (2),  make  no  difierence  whatever  in  the 
matter.] 

Argument  for  the  Respondents  continued: — The  Respondents 
here  were  acting  as  the  servants  of  the  Grown.  It  can  make  no 
difference,  with  regard  to  their  possessing  that  character  in  this 
particular  matter,  whether  they  were  or  were  not  persons  in  the 
ordinary  and  daily  service  of  the  Crown.  They  were  in  its  service 
for  the  purpose  of  making  these  rifles;  they  were  to  obey  its 
orders,  and  if  they  did  not,  might  be  punished  by  the  rejection  of 
the  article  produced.    Everything  was  to  be  done  directly  under 

(1)  6  B.  &  S.  257 ;  36  L.  J.  (Q.B.)  200.         (2)  Law  Rep.  10  Q.  B.  at  p.  136. 
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H.  L.  (E.)    the  authority  of  the  Secretary-at- War— that  is,  the  authority  of 

1876       the  Crown.  Then  the  Secretary-at-War,  that  is,  the  Crown,  is  alone 

Dixon      responsible  to  the  Appellant  here,  for  the  mode  in  which  that  work 

LoKi)ON     ^®  done;  for  Oibaon  v.  Brand  (1)  decided  that  when  A.  gave  orders 

Small  AiiMB  to  B,  to  manufacture  an  article  according  to  a  patented  process,  i. 

GOUPANT.  o  t  r  * 

—  who  gave  the  order,  and  not  B.,  who  executed  it>  was  liable  for  the 
infringement.  And  the  same  principle  was  acted  upon  in  EUU 
V.  The  Sheffidd  Gas  Company  (2).  So  that  both  these  cases  go  to 
establish  that  the  employer  is  the  person  liable,  the  mere  exe- 
cutant of  the  work  being  his  servant  and  agent.  [The  Lord 
Chancellor  here  suggested  the  introduction  into  the  patent  of 
the  words  already  referred  to  (see  anfe,  p.  633),  and  the  argument 
proceeded  on  the  assumption  that  they  were  introduced.] 

Assuming  then,  that  if  the  Bespondents  were  agents  of  the 
Crown,  that  is,  persons  doing  this  work  for  the  Crown,  on  the  order 
of  the  Crown,  and  for  the  service  of  the  Crown,  it  is  clear  that 
they  cannot  here  be  personally  responsible  to  the  Appellant.  The 
Crown,  which  employed  them,  employed  them  as  its  agents,  and 
is  alone  responsible  for  the  acts  of  its  agents.  That  principle  of 
the  liability  of  the  employer  was  fully  sustained  by  the  Court  of 
Exchequer  Chamber  in  Oray  v.  PvUen  and  Hubble  (3),  where  a 
person  having  under  statute  a  power  to  order  a  thing  to  be  done, 
employed  a  contractor  to  do  it,  and  the  contractor  did  it,  bat  did 
it  so  negligently  that  a  mischief  happened.  In  an  action  for 
damages  by  the  person  who  had  suffered  the  mischief,  the  Court, 
reversing  a  judgment  of  the  Court  of  Queen's  Bench,  held  that  the 
employer  was  personally  responsible  and  not  his  agent  And  that 
was  in  conformity  with  Hole  v.  The  SUtingbowme  and  Sheemeu 
BaUway  Company  (4).  In  that  case  a  railway  company  which 
had  the  power  and  authority  to  build  a  bridge,  employed  a  con- 
tractor to  build  it,  and  as  the  bridge  occasioned  an  injury  to  a  ship- 
owner, the  company  was  held  responsible  to  him.  Mr.  Baron 
MariMs  observations  on  the  case  (5)  are  very  strong  upon  the 
point.  It  is  not  necessary  to  make  one  man  liable  for  the  act  of 
another,  that  the  relation  of  principal  and  agent  should,  in  strict- 

(1)  4  Man.  &  G.  179.  (3)  6  B.  &  S.  970. 

(2)  2  El.  &  Bl.  767.  (4)  6  H.  &  N.  488, 

(5)  At  p.  498. 
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nessy  subsist  between  them.     The  above  cited  cases  apply,  in    H.L.(E.) 
principle,  here.    Here  the  employment  was  by  the  Crown,  the       1876 
work  was  done  by  the  order  of  the  Crown,  and  in  the  service  of      Duto» 
the  Crown,  and  for  the  use  of  the  Crown  and  the  public.    Then     loj^j. 
the  rule  laid  down  in  FecUher  y.  The  Queen  (1)  applies,  and  the  Small  Abmb 

GoMPANT* 

Bespondents  cannot  be  made  personally  responsible.  — 

Sir  W.  F.  Eareourt  replied. 

The  Lord  Chanoellob  (Lord  Cairns)  :-- 

My  Lords,  the  question  in  this  case  is  one  of  great  importance 
to  the  parties  concerned,  and  of  considerable  general  interest.  It 
has  been  very  elaborately  argued  at  the  Bar;  but  I  think  you  do 
not  entertain  any  doubt  as  to  the  conclusion  at  which  you  should 
arrive. 

I  will  remind  you  that  the  Bespondents  undertook  to  manufac- 
ture for  the  Crown  through  one  of  its  departments,  the  depart- 
ment  of  the  War  Office,  a  certain  number  of  rifles.  The  Appel- 
lant  is  the  owner  of  one  or  more  patents  connected  with  the  # 

manufacture  of  small  arms.  He  complains  that  the  Bespondents, 
in  executing  the  order  to  which  I  have  referred,  have  infriuged 
his  patent  rights.  For  the  purpose  of  the  argument  it  is  admitted 
between  the  parties  that  the  patents  belonging  to  the  Appellant 
are  to  be  taken  as  valid ;  and  that  it  is  also  to  be  taken,  for  the 
purpose  of  the  present  argument,  that  if  those  rifles  had  been  sup- 
plied to  any  subject  in  this  country,  the  manufacture  of  them  was 
of  such  a  kind  that  it  would  have  been  an  infringement  of  the 
patent  rights  of  the  Appellant.  That  narrows  the  question  con- 
siderably, and  it  is  still  farther  narrowed,  for  it  has  been  insisted 
on  the  part  of  the  Appellant,  and  was  not,  so  far  as  I  could  under- 
stand, controverted  by  the  Bespondents,  that  the  part  of  the  rifles 
manufactured  wliich  is  an  infringement  (at  all  events,  for  the  pur- 
pose of  this  argument)  of  the  rights  of  the  Appellant,  is  that 
which  is  called  the  breech-action,  or  the  lock  of  the  manufactured 
rifle. 

My  Lords,  bearing  those  matters  in  mind,  I  may  add  that  the 
Bespondents  contend  that  they  are  not  answerable  to  the  demand 
(1)  6  B.  &  S.  257 ;  35  L.  J.  (Q.B.)  200. 
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H.  L.  (E.)    of  the  Appellant  for  these  reasons.    In  the  first  place,  they  say 

1876       that  it  must  be  taken  as  established  by  the  4»se  of  Fea&er  y.  Tht 

DnoN       Q^en  (l)y  decided  in  the  year  1865,  that  the  Crown  is  not  bound 

LoMWK     ^^  *^®  monopoly  created  through  the  grant  of  letters  patent; 

SvLixL  Abms  and  they  contend  that  in  manufacturing  these  rifles  under  the 

'    order  to  which  I  have  referred,  and  to  the  particular  wording  of 

which  I  shall  presently  advert,  they  were  manufacturing  the  rifles 
for  the  Grown,  and  that,  whateyer  exemption  from  the  stringency 
of  letters  patent  existed  in  the  Crown,  they  are  entitled  to,  and 
that  consequently  they  are  not  answerable  to  the  claim  of  the 
Appellant.  My  Lords,  to  that  the  Appellant  replies  by  three 
propositions.  In  the  first  place,  he  asserts  that  the  case  of  Fea&er 
y.  The  Queen  (1)  was  not  properly  decided ;  and  he  contends,  as 
he  is  entitled  to  do,  that  it  is  an  erroneous  decision.  In  the  second 
place,  he  contends  that  eyen  supposing  that  case  to  baye  been 
rigbtly  decided,  yet  that  in  the  present  instance  the  Bespondents 
were  not  in  the  position  of  servants  or  of  agents  of  the  Grown, 
and  entitled  to  the  privilege  of  the  Crown.    And,  in  the  third 

^  place,  he  contends  that  even  if  that  was  their  position,  in  point  of 

law  and  in  point  of  £eu^  still,  in  this  particular  case,  haying  regard 
to  the  wording  of  the  contract  between  them  and  the  Crown,  the 
privilege  of  manu£EUSturing  free  from  the  rights  of  the  patentee 
was  not  passed  by  the  Crown  to  them,  or  intended  by  the  Crovm 
to  be  exercised  by  them. 

My  Lords,  when  these  propositions  on  the  part  of  the  Appellant 
were  stated  to  your  Lordships,  you  determined  tjiat^  in  the  first 
instance,  at  all  events,  you  would  hear  the  argument  upon  the 
second  and  the  third  of  those  propositions,  and  not  upon  the  first 
The  argument  has  proceeded  upon  that  footing,  and  I  think  your 
Lordships  will  be  able  to  dispose  of  the  case  with  reference  to  the 
argument  upon  those  second  and  third  propositions.  I  advert  to 
that  for  the  purpose  of  making  it  clear  that  your  Lordships  will 
assume,  without  finding  it  necessary  to  declare,  t^t  the  case  of 
FeaJther  v.  The  Queen  (1)  was  properly  decided* 
;  My  Lords,  I  have  spoken  of  the  second  and  the  third  proposi- 
tions in  the  argument  of  the  Appellant;  but  in  point  of  &et  I 
think  you  will  find  that  those  two  propositions  really  centre  them- 
(1)  6  B.  &  S.  257;  36  L.  J.  (QA.)  200. 
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selyes  in  the  second.    I  think  when  your  Lordships  have  ad?erted    H.  L.  (E.) 
to  the  position  of  the  Bespondents  in  this  case  with  reference  to       1S76; 
the  Crown — a  position  which  must  be  tested  and  judged  of  by-  the      ^^ 
wording  of  the  contradr— you  will  be  able  to  arriye  at  a  conclusion      lo^„ 
one  way  or  the  other,  whether  the  Bespondents  were  in  fact  and  in  Bmall  Asms 
law  the  servants  and  the  agents  of  the  Grown.    If  they  were  the       — 
servants  and  the  agents  of  the  Grown,  acting  on  behalf  of  and  for 
the  use  of  the  Grown,  then  it  may  be  that  they  would  have  the 
privileges  with  reference  to  the  patent  which  the  case  of  Feather 
V.  The  Queen  (1)  decided  to  remain  in  the  Grown,  even  although 
there  is  nothing  whatever  in  the  contract  expressly  taking  notice 
of  those  privileges,  or  authorizing  the  Bespondents  to  exercise 
them. 

My  Lords,  I  have  used  the  words  "  servants  or  the  agents  of 
the  Crown ''  for  this  reason.  The  case  of  Feather  v.  The  Queen  (1) 
decided  that  although  every  grant  of  letters  patent  communi- 
cates in  general  terms  to  the  patentee  the  rights  and  the  sole 
right,  to  use  and  to  exercise  the  invention,  and  prohibits  other 
persons  from  using  or  exercising  that  inventioD,  yet  that  a  grant 
of  that  kind,  being  a  Grown  grant,  must  be  construed  with 
reference  to  those  principles  which  regulate  Grown  grants,  and 
that  that  which  appears  from  its  wording  to  be  a  general  privi- 
lege and  a  general  prohibition  must  be  read  with  an  exception 
in  favour  of  the  Crown  itself;  and  inasmuch  as  an  exception 
in  favour  of  the  Crown  itself  cannot  be  a  personal  exception, 
for  the  Crown  itself  could  not  exercise  patent  rights,  the  ex- 
ception must  be  not  only  in  favour  of  the  Crown,  but  in  favour 
also  of  those  who  act  on  behalf  o^  and  as  the  agents  of,  the 
Crown.  I,  therefore,  in  the  course  of  the  argument,  took  the 
liberty  of  proposing  to  the  Solicitor^Greneral  the  insertion  of  words 
in  the  letters  patent  which  would  indicate  the  decision  of  the  Court 
in  the  case  of  Feather  v.  The  Queen  (1^ ;  and,  with  the  exception  of 
one  word  which  the  Solicitor-General  proposed  to  add,  I  did  not 
find  that  he  took  any  exception  or  made  any  objection  to  the 
words  which  I  proposed  to  insert.  I  propose  to  read,  my  Lords, 
and  Isubmit  to  your  Lordships  that  it  is  the  proper  course  that  we 
should  read,  the  grant  of  the  letters  patent  as  a  grant  by  the 
(1)  6  B.  dp  &  257 ;  35  L.  J.  (Q.B.)  200. 
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H.  L.  (E.)    Grown  to  the  patentee  of  a  ^  license,  fall  power,  sole  privilege  and 
1876       authority  that  he "  the  patentee,  '*  his  execators,  administratra- 
])^[^      tors,  and  assigns,  and  every  of  them,  by  himself  and  themselves, 
LoiTOOH     ^^  ^y  ^^  *^^  *^®^'  deputy  or  deputies,  servants,  or  agents,  or  such 
Small ARsts  others  as  he"  the  patentee,  ^'his  executors,  administrators,  or 
—  '    assigns,  shall  at  any  time  agree  with,  and  no  others."    I  pro- 
pose there  to  insert  these  words,  "  excepting  officers,  agents,  and 
servants  of  the  Crown,  acting  on  behalf  of  and  for  the  use  of 
the  Grown  "  "  from  time  to  time,  and  at  all  times  hereafter,  for  the 
term  of  years  herein  expressed,  shall  and  lawfully  may  make, 
use,  exercise,  and  vend  the  said  invention  within  our  United  King' 
dam,  &c."    My  Lords,  I  say  I  did  not  understand  the  Solicitor- 
General  to  object  to  the  words  which  I  proposed  to  insert,  except 
that  he  added  to  the  words  which  I  have  proposed  the  word 
**  agents,"  I  having  used  simply  the  words  ''officers  and  servants  of 
the  Crown." 

;    My  Lords,  the  question  then  is,  if  that  be  the  effect  of  the  grant 
of  the  letters  patent,  if  the  grant  is  such  that  the  sole  privilege  is 
communicated  to  the  patentee  and  to  those  whom  he  may  license, 
but  that  there  is  still  engrafted  upon  that  an  exception  which 
would  authorize  the  Crown  to  use  the  invention,  and  would  autho- 
rize an  agent,  an  officer,  or  a  servant  of  the  Crown,  acting  on 
behalf  of  and  for  the  use  of  the  Crown,  to  use  the  invention,  is  it 
the  case  that  the  Respondents  in  the  appeal  before  your  Lord- 
ships fill  the  position  of  officers,  agents,  or  servants  of  the  Grown, 
acting  on  behalf  of  and  for  the  use  of  the  Crown  ?    Now,  my 
Lords,  in  order  to  answer  that  question  you  must  turn  to  the  con- 
tract itself.     The  Crown  was  desirous  of  being  supplied  with 
18,875  rifles,  and  a  tender  was  issued  which  appears  to  have  been 
circulated  among  the  different  companies  and  manufiacturers  who 
might  be  likely  to  supply  these  arms,  and,  among  the  rest,  one  of 
these  tenders  was  sent  to  the  Respondents,  who  constitute  the 
London  Small  Arms  Company.    The  tender  contains  in  the  first 
place  the  terms  and  conditions  of  the  contract.    The  first  clause 
is:  ^'The  articles  required  are  to  be  of  the  qualities  and  sorts 
described,  and  equal  in  all  respects'  to  the  patterns  or  samples 
and  specifications,  which  may  be  inspected  on  application,  as 
herein  directed ;  and  to  be  delivered  by  the  contractor  at  his  own 
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expense,  in  the  time  or  times  specified,  into  the  charge  of  the  officer  H.  L.  (E.) 
at  the  station  named,  accompanied  by  an  invoice  in  dnplicate,  and  1876 
no  article  that  is  rejected  nnder  section  2  shall  be  considered  as  d^^ 
haying  been  delivered  under  the  contract."  The  second  clause  is,  losto,, 
*'  Previous  to  the  articles  being  received  into  store,  they  will  be  ^xall  Abxs 
examined  hj  the  officer  or  officers  appointed  for  that  service,  and  — 
if  found  inferior  or  defective  in  quality  they  will  be  rejected,  and 
the  contractor  is  to  remove  the  same  at  his  own  expense  within 
ten  days  after  he  is  required  so  to  do,  without  any  allowance  being 
made  to  him  for  such  rejected  articles."  I  pass  over  the  clauses 
until  I  come  to  the  7th,  which  is  in  these  words :  **  Should  the 
articles,  or  any  portion  thereof,  not  be  supplied  within  the  period 
or  periods  stipulated  for  the  delivery,  a  fine  of  2]^  per  cent  on  the 
value  of  the  articles  deficient  will  be  levied  upon  the  contractor, 
and  which  fine  may  be  deducted  from  any  sums  due  to  the  con- 
tractor under  this  or  any  other  contract,  or  demanded  of  him  to 
be  paid  within  fourteen  days  to  the  Paymaster-General,  to  the 
credit  of  the  War  Office ;  and  in  addition  thereto  the  Secretary  of 
State  for  War  shall  be  at  liberty  to  purchase  the  supplies  from 
other  persons,  and  to  charge  the  difierence  between  the  price  paid 
for  the  same  and  the  contract  prices  to  the  contractor,  and  which 
difference  shall  be  deducted  and  paid  in  like  manner  as  the  fines 
hereinbefore  mentioned,  and  fjEurther,  the  Secretary  of  State  for 
War  shall  be  at  liberty,  if  he  think  fit  so  to  do,  to  terminate  the 
contract  at  or  after  any  one  of  the  specified  periods  at  which  de- 
fault shall  have  been  made  either  wholly  or  to  the  extent  of  such 
default."  Then,  my  Lords,  there  follow  the  details  of  the  articles 
to  be  supplied,  which  are  stated  to  be  "  13,875  rifles,  Martini- 
Henry,  without  sword-bayonets  or  scabbards,  at  £3  lOs.  (say 
seventy  shillings)  each,  less  7$.  6d.  each  for  steel  tube,  and  2s.  2d. 
each  for  stock.  Patterns  and  specifications  to  be  seen  at  the 
Boyal  Small  Arms  Factory,  Enfield.  Materials  for  barrels  and 
stocks  will  be  issued  from  the  Government  stores.  The  viewing 
as  required  by  specification  during  the  process  of  manufacture  will 
take  place  at  Old  Ford,  Bow,  E^ 

To  that,  my  Lords,  must  be  added  what  is  not  printed  in  the 
case,  but  was  produced  by  the  parties  before  your  Lordships  as 
being  referred  to  in  the  tender,  namely,  the  specification  of  these 

y  OL.  L  3  2  X 
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H.  L.  (E.)    rifles.    It  is  headed,  **  Specification  and  course  of  view  to  goyern 

1876        the  snpply  by  contract  of  interchangeable  Martini-Henry  rifles 

BixoH      without  sword  or  common  bayonet     The  following  articles  will  be 

LoirooN     issued  from  the  Government  stores  to  the  contractors,  viz,,  steel 

Small  Arms  tubes  for  the  barrels,  stocks  in  the  rough.    In  case  of  either  of 

OOUPAITT.  ° 

these  articles  being  injured,  during  manufacture,  by  the  contractor, 

they  will  be  replaced  from  the  Government  stores,  and  charged  to 
the  contractor.  The  coil  mainspring  will  be  supplied  by  the 
Small  Arms  department,  and  inserted  in  the  action  when  being 
viewed  for  assembling  and  pull-oflF  by  the  *  viewer/  All  the  other 
articles  comprising  the  arm  will  be  provided  by  the  contractor, 
and  in  accordance  with  the  following  list,  which  also  shews  the 
material  they  are  to  be  made  of."  I  pass  over  the  list,  and  I  pass 
over  the  "  course  of  view  including  proof,"  which  is  applicable  to 
the  barrels,  and  does  not  concern  the  present  question.  At  page  4 
there  is  a  provision  for  viewing  the  action  of  the  breech,  and  then 
finally,  at  page  5,  there  is  a  clause  headed  **  arm  assembled."  ^  The 
arm  will  be  brought  in  for  view  assembled  complete  with  all  the 
parts  finished." 

Therefore,  my  Lords,  in  substance  the  result  of  the  whole  is 
this ;  what  I  may  call  the  raw  material  for  the  barrel,  the  steel 
tube,  is  supplied  by  the  Gt)vernment  at  a  certain  price ;  the  batt 
or  stock  of  the  rifle  is  supplied  by  the  Government  at  a  certain 
price ;  all  the  other  component  parts  of  the  arm  have  to  be  pro- 
vided or  made  (for  the  contract  is  consistent  with  either  view)  by 
the  contractors.  The  whole  component  parts  have  to  be  inspected 
from  time  to  time  by  the  officers  of  the  Government  They  hare 
the  right  from  time  to  time  to  reject  any  part  of  the  arm  while  in 
the  course  of  manufacture  which  is  not  consistent  with  the  eon- 
tract  and  the  specification ;  and  when  the  whole  is,  to  use  the 
technical  term,  "  assembled,"  when  all  the  pieces  of  the  arm  sre 
put  together,  then  if  it  complies  with  the  specification,  and  in  that 
case  only,  it  is  to  be  taken  over  and  accepted  by  the  Government, 
and  the  property  in  it  is  to  pass  to  the  Government,  and,  on  the 
other  hand,  the  price  is  to  be  paid  for  the  article  to  the  contractors. 
My  Lords,  the  question  then  has  to  be  asked : — ^Daring  this 
process,  what  is  the  position  of  the  person  who  is  called  the  oon- 
tractor  ?   He  is  clearly  not  a  servant  of  the  Crown.    That  was  not 
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contended.     There  is  no  contract  of  serrice  whatevidr  between   H.  L.  (B.) 
him  and  the  Crown.    He  is  not  an  officer  of  the  Crown  engaged        1876 
in  the  service  of  the  Crown,    Is  he,  then,  an  agent  of  the  Grown  ?      Book 
My  Lords,  I  cannot  find  any  ground  whatever  for  contending  that     lo^jt 
the  contractor  is  an  agent  of  the  Crown.    He  is  a  petson  who  is  a  ^^^  ^^^ 
tradesman,  and  not  the  less  a  tradesman  because  he  is  engaged  in        — 
works  of  a  very  large  and  extensive  character ;  he  is  a  tradesman 
manufacturing  certain  goods  for  the  purpose  of  supplying  them 
according  to  a  certain  standard  which  is  laid  before  him  as  a  oon^ 
dition  on  which  the  goods  will  be  accepted.    During  the  time  of 
the  manufacture  the  property,  at  all  events,  in  that  which  concerns 
the  present  case,  namely,  the  property  in  the  lock,  or  the  breech- 
action  of  the  rifle,  is  not  the  property  of  the  Crown.  The  materials 
are  not  the  materials  of  the  Crown,  If  the  Bespondents  make  the 
lock  themselves  the  materials  are  provided  by  the  Bespondents, 
and  the  Bespondents  work  upon  those  materials,  not  as  the  agents 
of  the  Crown,  but  as  conductmg  their  own  work  and  their,  own 
manufacture  for  the  purpose  of  supplying  the  complete  arm. 

My  Lords,  I  can  find  here  no  delegation  of  authority — no  man- 
date from  a  principal  to  an  agent ;  I  find  here  simply  the  ordinary 
case  of  a  person  who  has  undertaken  to  supply  manufactured 
goods,  who  has  not  got  the  goods  ready  manufactured  to  be 
supplied,  who  has  to  make  and  produce  the  goods  in  order  to 
execute  the  order  which  he  has  received.  I  find  him  engaged  in 
that  work  on  his  own  account  up  to  the  time  when  the  article  is 
completed  and  handed  over  to,  and  accepted  by,  the  person  who 
has  given  the  order.  I  therefore  arrive  at  the  conclusion  that 
there  is  not  here  on  the  part  of  the  Bespondents  that  which 
amounts  in  any  way  to  the  character  or  the  stcUus  of  an  agents  a 
servant,  or  an  officer  of  the  Crown.  If  so,  the  Bespondents  are 
not  within  the  exception  which  the  case  of  Feather  v.  The  Queen  (1) 
decided  to  exist  in  letters  patent ;  and,  if  they  are  not  within  that 
exception,  it  appears  to  me  l^at  the  other  question  becomes  quite 
unimportant ;  for  if  not  within  the  exception,  it  would  be  impos- 
sible that  the  Crown  could  communicate  to  them  a  privilege  which 
was  only  a  privilege  attaching  upon  the  Crown  itself,  and  upon 
these  who  might  be  the  agents,  servants,  or  officers  of  llie  Orown. 

(1)  6  B.  &  S.  267 ;  85  L.  J.  (Q.B.)  200. 
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H.  L.  (E.)       My  Lordsi  that  is  the  whole  of  this  case.    It  appean  to  me, 

1876       with  great  respect  for  the  Court  of  Appeal,  that  the  decision  of 

l^^      the  Court  of  Queen's  Bench,  a  unanimous  decision,  and  a  decision 

••         pronounced  by  Judges  of  whom  two  at  least  took  part  in  the 

Small  Asms  decision  of  the  case  of  Feather  y.  The  Queen  (1),  was  an  entirely 

-^*    correct  decision,    iSpeaking  with  great  respect  of  the  very  learned 

persons  who  composed  the  Court  of  Appeal,  and  who  also  were 

nnanimous,  I  am  bound  to  adyise  your  Lordships  that  the  decision 

of  the  Court  of  Queen's  Bench  ought  to  be  restored,  and  that  of 

the  Court  of  Appeal  reversed. 

My  Lords,  I  apprehend  that  your  Lordships  will  think  it  right, 
if  you  reverse  the  decision,  to  reverse  it  in  a  way  which  will  canj 
to  the  successful  party  the  costs  in  the  Court  of  Queen's  Bench 
and  the  Court  of  Appeal. 

Lord  Hatheblet: — 

My  Lords,  I  have  arrived  at  the  same  conclusion  upon  a  con- 
sideration of  the  few  facts  which  are  important^  as  it  appean  to 
me,  for  your  Lordships'  deliberation  in  this  case. 

In  the  first  place  I  will  direct  my  attention  to  that  which  I 
conceive  to  be  settled  in  the  case  of  Feather  v.  The  Queen  (1),  as 
far  as  that  case  went.  I  take  it  to  be  there  settled  that,  notwith- 
staiiding  letters  patent  having  been  granted  to  a  subject,  giving 
him  the  sole  and  exclusive  right  of  manufacturing  and  vending  a 
patented  article,  and  notwithstanding  those  letters  patent  being 
still  current,  it  is  competent  to  the  Crown  to  manufacture  thofle 
articles  through  the  medium  of  its  ofBcers,  its  servants,  or  its 
special  agents  if  you  will,  appointed  for  that  purpose.  The  deci- 
sion in  that  case  went  no  fiarther  than  that.  Then  turning  one's 
attention  to  the  few  facts,  as  I  have  said,  which  exist  in  this  case, 
it  appears  to  me  that  we  have  a  contract  entered  into  on  the  part 
of  the  Bespondents  with  the  Crown,  which  contract  I  will  very 
briefly  consider  presently ;  and  we  have  to  ask  ourselves  whether 
anything  can  be  found  within  that  contract  to  induce  your  Lord- 
ships  to  say  that  the  Bespondents,  by  virtue  of  that  contract,  fill 
the  position  of  being  either  servants  or  agents  to  the  Crown  in 
the  manufacture  of  the  article  which  they  undertook  to  supply* 
(1)  6  B,  *  S.  267;  36  Lw  J.  (Q3.)  200. 
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Now  there  are  two  very  well-known  modes  of  arriying  at  the  H.  L.  (E.) 
possession  of  a  mannfactnred  article  of  which  you  desire  to  have  1876 
the  use— the  two  modes  recognised  both  in  private  life,  and  in  dixov 
public  CDgagements,  and  which  are  in  themselves  clear,  distinct,  L(^^ 
and  separate  in  every  way ;  although,  when  you  come  ,to  reason  Siiall  Asms 
upon  cases  put  hypothetically  before  you  for  consideration,  you  — 
may  find  in  some  cases  that  the  boundary  line  between  that  which 
is  manufactured  by  what  I  may  term  home-manufacture,  and  that 
which  is  bought  under  a  contract  such  as  we  have  here,  may  be 
fine — I  do  not  think  in  the  present  case  such  a  difficulty  exists. 
But,  taking  an  illustration  from  the  very  same  character  of  case 
as  that  before  us,  I  can  explain  very  readily  what  I  meant  to 
convey  by  the  observations  I  have  just  made.  The  Grown  possesses 
dockyards  in  which  vessels  are  built — it  possesses  divers  manufac- 
tories in  its  public  arsenals  which  are  put  in  use  by  the  Crown  by 
means  of  its  servants  and  agents.  There  is,  I  think,  at  PlymoiUh, 
a  large  biscuit  manufactory,  through  the  medium  of  which  all  the 
buscuit  for  the  Navy  is  or  used  to  be  (I  do  not  know  whether  it  is 
now  or  not)  manufactured  avowedly  by  the  Crown ;  and  in  those 
numerous  cases  which  occurred  some  few  years  ago  upon  BovilFa 
patent  with  regard  to  the  grinding  of  corn,  reference  was  made  to 
the  use  of  his  apparatus  in  the  Boyal  Biscuit  Manufactory.  I 
take  it  that  the  Crown  through  its  servants  and  its  agents  would 
be  at  perfect  liberty  under  Feather  v.  The  Queen  (1),  acting  in  its 
own  factory,  to  carry  on  that  manufacture  without  paying  any 
royalty,  except  as  a  manner  of  bounty  on  the  part  of  the  Crown, 
to  the  patentee  of  the  machinery  which  was  employed  in  such  a 
work.  So,  again,  whilst  building  their  ships  in  their  naval  arsenals, 
the  Crown  and  its  officers  would  be  entitled  to  make  use  of  the 
very  largely  multiplied  patent  inventions  which  exist  with  refer- 
ence to  the  construction  of  a  ship,  without  paying,  except  as  I 
have  said  by  way  of  bounty,  any  premium  to  the  patentee  for  the 
use  of  any  invention  or  any  article  which  has  been  patented. 

But  then  one  has  to  ask  whether,  in  the  documents  which  we 
find  before  us,  there  is  anything  at  all  approaching  to  this.    Now 
I  apprehend,  my  Lords,  that  when  you  speak  of  a  home  manufac- 
ture, and  a  manufacture  through  the  medium  of  servants  and 
(1)  6  B.  &  S.  257  ;  35  L.  J.  (Q.B,)  200, 
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H.  L.  (K)    agents  of  your  own,  you  otdinarily  mean,  althongli  in  some  cases 

1876       some  elements  may  be  wanting,  and  in  others,  others — ^ihat  there  is 

i;^^      a  plant — ^that  you  have  an  establishment — that  yon  either  hare 

jj^^jf     in  your  own  possession  or  have  acquired  by  purchase  the  artide 

Shall  Asms  upon  which  you  are  to  operate  in  bringing  your  manufacture  to 

'    perfection — and,  having  done  all  that,  you  proceed  to  manufacture 

as  you  think  fit,  at  your  own  time  and  in  your  own  manner,  stop- 
ping the  manufacture  when  you  think  fit  so  to  do,  and  retaining 
the  control  over  it  in  your  own  hands.  I  do  not  think  that  that 
would  be  interfered  with  because  you  might  give  out  one  or  two 
portions  of  it  to  be  manufactured  by  piece-work,  if  you  think  fit  to 
do  so.  But  how  different  is  that  from  the  contract  which  yon 
enter  into  when  you  go  out  into  the  open  market  and  purchase  an 
article.  For  instance  if,  for  some  reason  or  other,  the  Crown 
should  cease  to  manufacture  its  own  biscuit,  and  should  apply  to 
the  large  contractors  who  contract  for  the  supply  of  articles  of  this 
description — ^provision  contractors  and  the  like— and  offer  to  them 
contracts  to  be  tendered  for  and  say :  We  give  up  our  plant,  we 
give  up  the  persons  who  have  been  engaged  in  our  service,  the 
persons  who  have  been  employed  in  carrying  on  this  work,  wo 
think  it  beneficial  to  the  public  that  we  should  become  purchasers, 
instead  of  manufacturers,  of  this  article. 

My  Lords,  it  appears  to  me  that  that  is  the  simple  thing  that 
has  occurred  here.  I  am  stopped  from  considering  all  the  nice 
distinctions  which  might  be  made  in  the  case  of  a  contract  in  sack 
a  form,  or  in  such  another  form,  and  the  like ;  and  I  ask  myselt 
What  is  the  contract  we  have  here  ?  Now  the  first  observation  I 
^lake  upon  it  is  this :  there  is  a  printed  document  which  is  issued, 
and  which  is,  obviously,  from  its  printed  form,  and  from  what  you 
there  find,  intended  to  be  a  form  for  inviting  tenders  for  every  de* 
scription  of  supply  that  the  Government  may  think  fit  to  require 
tenders  for.  The  first  document — ^that  document  which  is  dated 
**  War  0£Sce  '^ — ^is  to  invite  tenders  for  rifies,  and  it  has  the  woid 
^^ rifles"  introduced  into  it  It  might  have  been  for  biscuits;  it 
might  have  been  for  anchors,  patented  in  a  certain  manner,  or 
otherwise ;  but  it  happens  to  be  for  rifles.  There  is  no  reference 
in  that  document  whatever  to  patents.  This  being,  as  I.  have  ob- 
served, a  printed  document,  it  has  no  reference  at  all  to  patents 
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or  to  dealing  with  patents  in  regard  to  the  articles  which  were  to    H.  L.  (E.) 
be  supplied  under  the  contract.    If  there  was  any  intention  of       1876 
handing  over  an  authority  on  the  part  of  the  Crown,  if  the  Crown      dixon 
conceived  that  it  had  such  a  right,  which  I,  for  one,  am  not  satis-      lq^j, 
fied  could  in  any  way  be  established — ^if  there  was  any  intention  Small  Abms 
of  handing  over,  with  the  contract,  by  others,  to  supply  what  the        —  ^ 
Crown  did  not  think  it  convenient  to  manufacture  for  itself,  the 
power  and  authority  to  the  contractors  of  providing  themselves 
with  patented  articles  for  that  purpose  without  obtaining  a  license 
from  the  patentee,  or  without  purchasing  them  from  the  patentee — 
I  apprehend  that  if  that  idea  had  crossed  anybody's  mind  in 
framing  this  invitation  to  tender,  we  should  have  found  some 
reference  to  patents  in  it,  whereas  we  find  none ;  we  find  only  a 
contract  to  deliver  a  certain  article  patented  or  unpatented 

After  that  comes  the  tender,  exactly  in  the  same  form;  and 
then  after  that  the  specification.  I  do  not  intend  to  occupy  your 
Lordships'  time  at  any  length  upon  this  subject,  especially  after  it 
has  been  so  fully  discussed,  as  it  has  been,  )by  the  noble  and 
learned  Lord  on  the  woolsack,  who  has  preceded  me ;  but  I  can 
find  nothing  in  any  portion  of  the  specification  which  leads  me,  at 
any  rate,  to  the  conclusion  that  the  Crown  intended  that  this 
supply  should  be  different  from  any  other  supply  which  a  person 
or  a  company  may  desire  to  have  when  he  is  going  to  do  any  work 
upon  a  large  scale — anything  which  can  make  this,  in  fact,  dif- 
ferent from  many  cases  that  were  suggested  in  the  course  of  the 
argument  One  of  those  cases,  which  was  suggested  at  first  by  my 
noble  and  learned  friend  on  the  woolsack,  was  the  case  of  a  con- 
tract with  a  builder  to  build  you  a  house.  You  might  say, — ^I  wish 
to  have  a  house  built,  and  I  give  you  a  certain  specification  upon 
the  subject  on  which  your  contract  is  to  be  framed.  I  intend  to 
have  the  different  things  which  are  of  principal  importance  in  the 
house  provided  for  in  a  certain  fashion.  And,  just  as  this  contract 
which  we  have  before  us  provides  in  the  specification  for  a  pattern 
gun,  which,  I  assume,  includes  the  breech-action,  for  which  the 
Appellant  has  a  patent  by  purchase  from  the  patentee ;  so  in  the 
same  way,  I  suppose,  the  specification  for  a  house  would  indicate 
that  the  windows  were  to  be  of  a  certain  pattern,  with  reference  to 
the  glass  or  the  fixing  of  themi  and  that  the  cowls  of  the  chimneys 
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H.  L.  (B.)       Now,  my  Lords,  I  eay  it  is  nepessary  to  go  that  length,  because 

1876       in  the  present  case  the  basis  of  the  whole  argnment  is  the  case  of 

2^o2r      Feather  y.  The  Queen  (1),  in  which  it  was  decided  that  although  a 

*-         patent  created  a  monopoly  as  against  all  the  Queen's  subjects  in 

Bmall  Arms  the  patentee,  yet  it  reserved  to  the  Crown  the  use  of  the  inyention 

OOMPAMT 

'    without  regard  to  the  patentee's  rights.    That  is  the  basis  of  the 

argument,  and  in  order  to  carry  the  argument  forward  it  is  neces- 
sary to  make  out  that  in  this  case  the  Crown  has  used  the 
inyention.  We  all  know  that  the  Grown  is  an  abstraction,  and 
that  the  Queen  individually  could  not  use  the  inyention.  There- 
fore, if  there  has  been  a  use  of  the  invention  by  the  Grown  it 
could  only  be  by  the  Crown's  agents ;  and  so  it  is  that  the  aigu- 
ment  comes  round  to  the  point,  whether  upon  a  contract  which  no 
one  will  deny  to  be,  upon  the  face  of  it,  a  contract  of  sale,  there  is 
a  contract  of  agency  during  the  carrying  out  of  the  work — a 
contract  of  agency  which  when  completed  must  end  in  a  sale  of 
the  property  in  the  completed  thing,  and  a  passing  over  of  it  to 
the  purchaser. 

Kow,  I  will  not  trouble  your  Lordships  by  reading  again  the 
contract  which  my  noble  and  learned  friend  on  the  woolsack  has 
read  in  detail ;  but  it  is  obvious  from  the  terms  of  it  that  it  is  a 
contract  for  the  supply  of  certain  articles  to  be  delivered  in  certain 
quantities,  at  certain  times.  It  is  also  obvious  that  the  articles 
are  not  to  be  received  unless  they  come  up,  in  the  opinion  of  the 
Crown  ofiScers  who  are  to  inspect  them,  to  the  sample  and  the 
specification  according  to  which  they  were  to  be  made.  The  con- 
tract itself  contains  of  course  a  reference  to  the  specification ;  and 
it  haa  been  argued  that  that  specification  in  some  respect  alters 
the  character  of  the  contract.  Now,  in  this  specification  I  can  find 
nothing  but  this— certainly  the  language  used  in  the  specification 
seems  to  contemplate  that  the  arm  as  a  completed  article  is  to  be 
manufactured  at  the  premises  of  the  Bespondents,  because  in  the 
tender  which  the  Bespondents  made  I  find  that  under  the  heading 
of  the  place  where  the  viewing  is  to  take  place  during  the  process 
of  manufacture,  they.put  the  address  of ''  Old  Ford,  Bow.*^  Again, 
I  find  that  the  arms  are  to  be  taken  over  by  the  Boyal  Small  Arms 
Factory  superintendent,  at  the  company's  manufactory  at  Old 
(1)  6  B.  &  S.  257 ;  36  L.  J.  (Q.B.)  200. 
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Ford.    Then,  again,  in  the  specification  I  find  the  mannfactore  by  H.  L.  (IL) 

the  Bespondents  in  so  many  terms  spoken  of  thus :  "  A  standard  lare 

working  pattern  arm,  with  the  standard  jegs  and  gauges,  will  he  docw 

kept  at  the  inspection  department  for  reference,  and  to  enable  the  lo^,, 


contractors  to  make  similar  gauges  for  guiding  their  manufacture  Small 
according  to  the  specification."  Therefore,  I  think,  it  is  a  fair  i— ^ 
result  of  this  specification,  coupled  with  the  words  of  the  tender 
which  was  put  out  by  the  Goyemment,  that  the  Bespondents  were  to 
manufacture  the  article  as  a  complete  article.  But  it  is  impossible, 
I  think,  to  say  upon  the  face  of  either  the  contract  or  the  specifi- 
cation that  they  were  bound  to  make  every  individual  part  of  it. 
It  *is  impossible  to  say  that  they  would  not  have  fulfilled  their 
contract  if  in  the  coarse  of  manufacturing  the  entire  arm  they  had 
introduced  parts  which  had  been  made  by  other  people  or  came 
from  other  sources. 

That»  my  Lords,  being  the  state  of  the  contract^  the  question 
which  occurs  is,  whether  there  is  anything  in  that  contract  to  turn 
it  into  a  contract  of  agency.  Now,  my  Lords,  in  asking  that 
question  several  tests  have  occurred  to  my  mind  which  might 
throw  some  light  upon  the  subject  First,  could  the  Bespondents, 
if  a  foreign  Government  had  wanted  a  thousand  of  these  breech- 
actions,  have  sold  a  thousand  of  those  breech-actions  which  were 
in  the  course  of  being  made  at  their  factory  ?  And  if  they  had 
sold  them,  and  if  nevertheless  they  had  supplied  the  British 
Government  with  the  requisite  and  agreed  quantity  of  arms  at  the 
agreed  times,  would  Her  Majesty's  Government  have  had  any 
cause  of  action  against  them  ?  If  they  were  making  them  as  the 
agents  of  Her  Majesty's  Government,  as  fast  as  every  piece  of 
work  was  put  upon  the  material  it  would  become  the  property  of 
the  Government,  the  Grovemment  would  have  an  interest  in  it, 
and  the  Bespondents  would  not,  as  it  appears  to  me,  be  able  to  sell 
or  part  with  it  to  anybody  else.  But  if  they  were  only  under  a 
bargain  to  deliver  a  certain  number  of  articles  at  a  certain  time, 
then,  although  in  the  first  instance  they  may  have  intended 
certain  portions  of  the  work  to  be  applied  to  the  fulfilment  of  that 
contract,  there  might  be  nothing,  if  they  were  not  agents,  to 
prevent  their  parting  with  them  to  other  people. 

Then,  again,  could  the  Crown,  which  is  looked  upon  according 
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H.  L.  (E.)    to  the  argument  as  the  employer,  the  authority  whose  agents  the 

1876        Bespondents  were,— coald  the  Grown,  while  the  work  was  going 

DixoH      on,  order  the  dismissal  of  a  particular  workman,  or  order  any 

Lomwir     s^P  ^0  be  taken  which  the  officers  of  the  Grown  thought  de- 

^Coi^aot"  sirable?    Could  they  give  any  special  directions  for  doing  the 

— —       work  in  a  special  way,  or  was  that  entirely  in  the  power  of  the 

Bespondents?    If  the  Bespondents  were  their  agents,  doing  their 

work  under  a  contract  of  agency,  it  would  seem  to  follow  that  the 

principal  migl\t  withdraw  any  previous  orders  he  had  given,  and 

order  that  the  thing  should  be  done  in  a  different  way.    Of 

course  when  the  question  of  remuneration  came    to  be  con- 

sideied,  that  might  impose  upon   the  employer  some  further 

pecuniary  liability ;  but»  so  to  speak,  he  would  be  master  of  the 

work,  and  would  be  entitled  to  give  such  orders  as  he  pleased 

while  the  work  was  going  on. 

Another  test  occurs  to  me.  Suppose  a  fire  had  taken  place  at 
the  factory  while  this  work  was  being  done,  and  some  of  these 
articles  had  been  either  injured  or  utterly  destroyed,  at  whose 
risk  would  that  have  been  ?  My  Lords,  there  can  be  but  one 
answer.  I  speak  only  of  the  breech-action.  I  pass  by  those  po^ 
tions  of  the  work  which  were  provided  by  the  Grown.  With 
regard  to  the  breech-action,  those  things  upon  which  the  Be- 
spondents had  been  doing  work,  with  a  view  to  complete  this 
contract  ultimately,  by  presenting  a  complete  arm,  there  can  be 
no  doubt  that  any  loss  which  happened  by  fire  to  those  portions  of 
the  work  would  fall  upon  the  Bespondents  themselves. 

Then,  again,  as  to  the  rate  at  which  the  work  should  proceed ; 
provided  they  complied  with  the  contract,  by  delivering  the 
requisite  quantity  of  arms  at  the  given  time,  the  Government 
would  not  have  bad  the  ordinary  power  which  an  employer  has  of 
either  accelerating  or  retarding  the  rate  at  which  tiie  work  was 
to  proceed. 

My  Lords,  all  these  may  be  trifling  matters,  but  they  are  all 
incidents  which  appear  to  me  to  belong  to  a  contract  of  agency, 
as  distinguished  from  a  contract  of  sale.  I  think  the  true  dis- 
tinction in  this  case  is  between  an  authority  or  mandate  to  do  a 
thing  for  a  money  reward,  in  the  doing  of  which,  whether  the 
individual  is  a  servant  or  only  a  contractor,  he  is  all  along  acting 
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as  an  agenti  and  a  contract  for  the  sopply  and  acceptance,  if    h.  l.  (E.) 
approyedy  when  completed,  of  an  article  to  be  made  by  the  con-       i876 
tractor,  in  the  making  of  which  the  contractor,  though  working      ^j^ 
under  inspection,  is  aH  along  aoUng  on  his  own  hehalf,  and  at  his         *• 
own  risk.    I  conceiye  that  this  latter  description  is  a  description  Bmall  Armi 

which  properly  applies  to  the  contract  in  this  case,  and  con-       

sequently  that  the  Bespondents  never  were  the  agents  of  the 
Crown,  and  therefore  are  nnable  to  set  np  the  immunity  which 
the  Crown  enjoys 

My  Lords,  I  wish  to  say  one  word  upon  another  branch  of  the 
subject.  Supposing  it  is  said  that  the  Crown  has  power  to  autho* 
rize  an  agent  to  do  work  for  it  which  would  otherwise  be  an 
infringement  of  a  patent,  must  there  or  must  there  not  be  some 
authority  beyond  a  mere  authority  to  make  the  patented  article? 
Must  there  or  must  there  not  be  some  authority  to  make  it  with- 
out a  license  from  the  patentee  ?  Now,  I  confess  I  incline  to  the 
opinion  that  Sir  WiBiam  Hareourfs  argument  upon  that  subject 
is  well  founded.  This  patent  reserves,  as  patents  generally  do, 
always  I  belieye  now,  a  power  in  the  Crown  to  demand  of  the 
patentee,  the  making  of  any  quantity  of  the  patented  article  the 
Crown  may  require,  at  reasonable  prices.  No  doubt  that  means  a 
price  which  will  remunerate  him  as  a  patentee.  On  the  other 
hand,  the  case  of  Feather  y.  The  Quern  (1),  which  we  assume  for 
this  purpose  to  be  good  law,  declares  that  the  Crown  may  do  it 
without  giving  any  reward  whateyer.  But  I  cannot  help  thinking 
that,  whether  the  Crown  should  or  should  not,  in  any  particular 
case,  desire  to  take  advantage  of  that  immunity,  must  be  a  ques* 
tion  upon  which  the  Crown  is  entitled  to  exercise  its  discretion, 
and  therefore  that  any  bare  contract  (supposing  that  this  were 
one  of  that  character,  which  I  haye  already  pointed  out  I  do  not 
think  it  is)  with  an  agent  to  do  the  work,  if  the  Crown  says 
nothing  to  the.  effect  that  he  is  to  do  it  without  reference  to  a 
patentee's  rights,  will  not  be  sufficient  to  shew  that  the  Crown 
was  exercising  such  an  election,  and  consequently  the  agent,  without 
such  express  authority,  would  have  no  right  to  infringe  the  patent. 
Hy  Lords,  I  say  that  with  some  hesitation,  because  my  noble  and 
learned  friend  on  the  woolsack  appeared  to  think  otherwise.  It 
il)  6  B.  A  S.  257;  35  U  J.  (Q.B.)  200. 
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H.  L.  (£.)    is  not  perhaps  material  in  this  case,  becanae  all  your  Lordships 

1870       are  I  believe  of  opinion  that  on  the  main  point  the  judgment  of 

DixoK      the  Conrt  below  must  be  reversed,  and  the  judgment  of  the  Court 

London     ^^  Queen's  Bench  restored. 
Small  Amu 
OoMPAHic.    Lo^jj  O'Eaqan:— 

My  Lords,  this  case  has  been  -i^arrowed  so  much  and  diseuBsed 
so  thoroughly  that,  but  for  its  general  importance  and  the  sin- 
gular conflict  of  judicial  opinion  upon  it,  I  should  have  declioed 
to  add  anything  to  the  observations  of  my  noble  and  learned  friends. 
I  shall  state,  in  the  briefest  terms,  the  gronnds  of  my  agreement 
virith  them. 

I  am  stirongly  of  opinion,  with  the  learned  Judges  whose  deci- 
sion in  Feather  y.  The  Q^een  (1)  is  the  subject  of  our  present 
^consideration,  that  it  is  not  desirable  to  extend  the  prineiple 
established  by  that  case  (2).  I  do  not  liiink  that  it  should  be 
extended  for  any  of  the  reasons  which  have  been  suggested  to 
your  liordships :  and  it  seems  to  me  that  the  ruling  of  the  Court 
of  Appeal,  if  adopted  by  this  House,  would  involve  such  an 
extension,  with  very  serious  consequences. 

In  Feather  v.  The  Queen  (1)  the  contention  was  between  the 
Crown  and  the  patentee.  Here  it  is  between  two  subjects,  one 
■of  whom  complains  of  the  other  as  having  infringed  on  his  un- 
doubted right ;  and  unless  in  the  doing  of  the  thing  complained 
of  the  Crown  was  really  the  actor,  and  the  Bespondent  its  mere 
servant  or  agents  obeying  its  express  command  for  its  sole  use 
and  benefit,  the  invasion  of  the  patent  was  unwarranted,  and  the 
Appellant  must  prevail. 

But  for  the  opinions  which  have  been  expressed  the  other 
way,  I  should  hold  it  clear  that  the  Bespondents  were  not  the 
servants  or  the  agents  of  the  Crown,  so  as  to  obtain,  for  an 
admitted  infringement,  the  imn^unity  which  the  law,  as  it  stands, 
must  be  taken  to  a£ford  to  the  Crown.  They  were  not  servants 
or  agents  for  that  purpose,  acting  under  a  master's  control,  deal- 
ing with  a  master's  property,  and  attending  merely  to  a  master's 
interests*    They  were  contractors  making  a  specific  bargain  for 

(1)  is  B.  &  S.  257 ;  35  L.  J.  (Q3.)  200. 
(2)  See  Law  Bep.  10  Q.  B.  at  pp.  136-188. 
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their  own  profit^  and  fiecnring  that  proiSt  by  operating  on  pro-    H.  L.  (E.) 
perty  of  their  own.     They  entered  freely  into  a  contract  "  to        1876 
provide  and  deliver"  the  articles  specified  in  it     During  the      -^^^ 
preparation  of  those  articles,  the  property  with  which  they  dealt     jj.^^^ 
continued  to  be  their  own,  save,  perhaps,  so  far  as  the  materials  Small  Abus 

to  be  manufactured  were  supplied  to  them.    Until  the  contract       

was  complete,  they  used  that  property  as  they  pleased,  on  their 
responsibility  and  at  their  own  risk ;  and  it  was  in  the  power  of  the 
Grown  to  reject  their  work  at  any  time  before  the  completion  and 
delivery  of  it.  I  think  it  impossible  to  say  that,  in  such  circum- 
stances, the  incidents  of  the  relation  of  master  and  servant,  or 
superior  and  agent,  attached  as  between  the  contractors  and  the 
Crown. 

It  has  been  urged  that  the  contract  was  to  **  make ''  or  "  manu- 
facture'* the  rifles.  I  find  nothing  in  its  terms,  or  in  the  specifi- 
cation or  the  schedules,  to  necessitate  any  such  construction  of  it. 
As  I  have  said,  the  contractors'  undertaking  is  ''to  provide  and 
deliver,**  and  the  specification  begins  by  the  consistent  use  of  the 
word  '^  supply."  I  conceive  that  the  exigency  of  that  undertaking 
would  have  been  answered  if,  manufacturing  the  materials  supplied 
by  the  Grown,  they  had  supplemented  them  and  finished  the  arms 
by  other  materials,  including  the  patented  article,  however  and 
from  whomsoever  they  might  have  been  procured.  The  contract 
was  not  of  service  but  of  sale,  for  the  contractors'  own  benefit,  of 
certain  commodities,  fulfilling  certain  conditions,  and  to  be  paid 
for  on  certain  terms ;  and  if  those  conditions  were  fulfilled,  whether 
by  their  own  workmanship  or  articles  provided  at  their  instance, 
I  apprehend  the  Grown  could  not  have  rejected  the  commodities ; 
as,  on  the  other  hand,  its  rights  of  rejection  on  non-fulfilment 
until  the  moment  of  delivery  remained  intact^  a  state  of  things 
diflioult  to  be  reconciled  with  the  theory  of  agency  or  service. 

The  exact  position  of  the  parties,  in  this  regard,  seems  to  me 
to  have  been  somewhat  misconceived  by  the  learned  Judges  of 
the  Gourt  of  Appeal  when  they  described  the  Grown  as  *'  supply- 
ing the  materials  and  simply  ordering  the  manu£Eicture  of  an 
uumanufactured  article.'*  If  this  had  been  so ;  if  all  the  materials 
had  been  supplied  by  the  Grown  to  its  own  hired  servants,  acting 
in  its  own  premisesi  exercising  no  discretion,  and  having  no  pro- 
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H.  L.  (E.)    periy,  but  merely  carrying  its  orders  into  effect^  the  caaes  cited 

1876       as  to  the  liabilities  of  principals  might  have  application,  and  the 

DnoN      Crown  might  have  been  regarded  as  itself  the  mannfiEustnrer  and 

LoHDOK     P^tected  by  the  implied  exception  of  the  patent.    Bat  the  &ct8 

^O^jm"*  *PP^'  to  me  to  be  otherwise,  as  I  have  indicated  already,  and  I 

'    agree  with  Mr.  Justice  Arehibald  (1)  that  **  the  contract  might  hare 

been  performed  by  supplying  articles  manufactured  long  befoie 
the  date  of  the  contract.  The  rifles  were  to  be  furnished  by  sub- 
contractors, and  it  was  not  a  case  in  which  the  Crown  was  manu- 
£acturing  itself.'' 

Then  it  was  competent  for  the  contractor  to  have  fulfilled  his 
agreement  to  the  letter  by  paying  for  the  license  of  the  patentee; 
and  the  contract  does  not,  on  any  construction  of  it,  expressly  or 
implicitly  declare  that  the  Crown  designed  or  directed  the  dis- 
pensing with  that  license.  The  order  ''to  provide  and  deliver" 
involved  neither  requirement  nor  approval  of  illegality,  and  cannot 
be  assumed  to  have  been  issued  with  the  desire  that  the  contmctor 
should  act  without  the  permission  of  the  patentee,  and  therefore, 
so  far  as  he  was  concerned,  in  fraud  of  individual  right  and  in  con- 
travention of  the  law.  Surely,  the  contrary  assumption,  if  any, 
should  be  made.  If  the  work  could  be  done  in  one  of  two  ways— 
legally  or  otherwise— ought  we  to  suppose  that  the  legal  mode  was 
not  contemplated,  in  the  absence  of  clear  words  forbidding  it? 
But  there  are  no  such  words.  There  is  not  in  this  case  any  pro- 
tective or  fortifying  order  of  the  Crown,  if  any  order  could  have 
been  so,  by  which  one  subject  can  shield  himself  from  the  conse- 
quences of  his  invasion  of  another's  right ;  and,  on  this  groand, 
Sir  FT.  Hareowrfs  argument  appears  to  me  unanswered  and 
suflScient 

As  to  the  reasoning  based  on  considerations  of  poL'cy,  I  shall 
only  say  that  it  cuts  both  ways.  The  Crown  appears  to  me  to 
have  guarded  the  public  interests,  by  the  frame  of  the  patent,  with 
abundant  care.  It  secures  the  service  of  the  patentee  on  terms 
dictated  by  itself,  and  with  penal  consequences  of  a  grave  cha- 
racter if  that  service  be  not  fitly  rendered ;  and  it  has  power,  if 
necessary,  to  increase  the  stringency  of  the  conditions  of  its  grants. 
But,  on  the  other  hand,  policy  and  justice  seem  equally  to  demand 
(1)  Law  Rep.  10  Q.  B.  188. 
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that  we  should  not  be  persuaded  lightly  to  adopt  a  yiew  deroga-    H.  L.  (E.) 
tiDg  largely  from  the  rights  which  a  patentee  has  purchased  by       1876 
his  genius,  his  labour,  and,  it  may  be,  his  fortune,  and  which  are      vaov 
vested  in  him  for  the  interests  of  society  more  than  for  his  own.      ^^^y 
At  the  very  least,  a  royal  order,  relied  upon  as  authorizing  inju-  Small  Arxb 
rious  interference  with  profits  which  are  solemnly  secured  to  him       — ^^ 
by  royal  grant,   should  be  clear  and  unequivocal  if  it  is  to  be 
effective :  and  no  such  order,  as  I  have  said,  has  been  proved  in 
this  case.    The  argument  from  policy  does  not,  therefore,  help  the 
Bespondents. 

With  very  sincere  deference  for  the  Court  of  Appeal,  and  such 
distrust  of  my  own  judgment  as  that  deference  suggests,  I  am 
obliged  to  concur  in  the  reversal  proposed  to  your  Lordships. 

LoBD  Selbobne  : — 

My  Lords,  I  agree  with  the  opinions  which  have  already  been 
expressed. 

I  consider  the  case  of  Feather  v.  The  Queen  (1)  to  have  deter- 
mined that  letters  patent  for  inventions  operate  to  grant  an  ex- 
clusive privilege  to  the  patentee  against  all  the  subjects  of  the 
Crown ;  and  that  the  Grown  is  not  bound  by  them,  not  (strictly 
speaking)  because  it  is  impliedly  excepted,  but  because  the  privi- 
lege granted  is  a  privilege  against  the  subjects  only,  and  not  a 
privilege  against  the  Crovm.  But>  for  the  purpose  of  testing,  in 
this  or  in  any  other  case,  the  consequences  of  that  decision,  I  see 
no  reason  to  object  to  the  manner  in  which  it  was  put  by  my 
noble  and  learned  friend  on  the  woolsack,  viz.,  as  if  the  Sovereign,, 
and  the  ofScers,  agents,  and  servants  of  the  SovereigD,  had  been 
expressly,  excepted  from  the  operation  of  the  grant. 

I  agree  with  the  Court  of  Queen's  Bench  that  this  decision  is 

not  to  be  extended  by  any  reasoning  from  the  convenience  of  the 

Crown  or  of  the  public  service,  or  from  any  idea  that  it  practically 

comes  to  the  same  thing,  whether  the  Crown  manufactures  itself 

or  gives  orders  to  other  manufiacturers.     It  cannot,  on  any  such 

grounds,  be  extended  so  as  to  make  the  grant  less  operative  than,. 

according  to  its  proper  construction,  it  purports  to  be,  against  the 

(1)  6  B.  &  S.  257 ;  35  L.  J.  (Q.B.)  200. 
Vol.  I.  3  2  Y 
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H.  L  (£.)    subjects  of  the  Grown.    It  would  be  inconsistent  with  the  grant  to 

1876        hold  that  the  exemption  of  the  Grown  from  this  privilege  can  be 

^Dao^      imparted  to  a  subject,  whether  it  might  or  might  not  be  con- 

LoKix)!!     v®^®^*  ^  ^^^  public  service,  in  any  particular  case,  that  this 

Small  Abiu  should  be  done. 

—  The  case,  therefore,  in  mj  opinion,  depends  upon  the  question 

whether  the  relation  of  master  and  serrant,  or  of  principal  and 
agent,  existed  between  the  Grown  and  these  Besponflents^  during  the 
process  of  the  manufacture  of  the  breech-action  in  question,  and 
for  the  purposes  of  that  manufacture ;  and  this  question  must,  in 
my  opinion,  be  decided  by  a  strict  and  accurate  application  of 
legal  ptinciples  to  this  particular  contract,  exactly  in  the  same 
•  manner  as  if  any  private  person,  and  not  a  public  department,  had 
contracted  with  the  Bespondents,  in  the  terms  of  the  documents 
before  us,  for  the  supply  of  these  arms. 

I  cannot  doubt  as  to  the  answer  to  be  given  to  the  question 
when  that  test  is  applied.  There  was  clearly  no  contract  of 
hiring  and  service,  and  I  am  equally  dear  that  any  private 
persons  who  entered  into  such  a  contract,  would  not  have  been 
liable  for  the  acts  of  the  Defendants  during  the  process  of  manu- 
facture, as  a  principal  is  liable  for  the  acts  of  his  agent.  It  is  not 
like  the  case  of  a  railway  contra!ctor  who  executes  works  which  the 
company  itself  is  bound  by  law  to  execute,  and  which  only  can  be 
executed  by  the  directors,  or  by  some  person  acting  by  their  autho- 
rity, and  entitled  on  their  behalf  to  exercise  the  powers  vested  in 
them  by  the  Legislature.  Nor  is  it  like  the  case  of  a  direct  order 
to  a  contractor  to  do  an  unlawful  act,  to  the  injury  of  another  person. 
Here  there  is  no  order  to  infringe  any  patent;  and  it  cannot  be 
inferred  that  this  would  have  been  intended  or  authori^  by  a 
private  person  entering  into  this  contract,  the  use  of  patented 
articles  or  patented  processes  being,  in  the  ordinary  course  of  bosi- 
ness,  a  thing  which  may  be  lawfully  obtained  in  the  proper 
market,  just  as  any  necessary  materials  might  be,  which  the 
manufacturer,  taking  the  contract,  might  not  himself  have  in 
stock. 

Judgmmi  of  Court  of  Appeal  reversed,  and  judffnmt 
of  (he  Ccvai  of  Queen^s  Bench  restored. 
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Sir  Wmiam  Hareowrt: — My  Lords,  I  do  xiot  know  upon  the   .H.L.  (£.) 
questioii  of  costs  what  form  of  order  should  be  made  in  your       1876 
Lordships'  House.    The  Court  below  gave  costs  against  us,  both      djj^^v 
the  costs  in  the  Appellate  Court  and  in  the  Court  of  Queen's     loj^Jjok 
Bench,  and  I  should  imagine  that  the  natural  result  of  your  Lord-  Small  Abmb 

,  COMPAHT. 

ships'  judgment  would  be  that  we  should  have  the  costs  of  this       — 
appeal  and  all  the  costs  bebw. 

LoBD  Hatheblet: — Ab  regards  the  costs  in  the  Court  of 
Queen's  Bench  the  judgment  of  that  Court  is  restored  by  our 
order,  and  the  judgment  of  the  Court  of  Appeal  below  is  reversed ; 
thereforoi  all  that  was  ordered  by  the  Court  of  Appeal  is  gone. 
No  costs  are  given  of  the  appeal  to  this  House. 

Sir  WiXUam  Harcowrt  i—Jio  I  understand  your  Lordships  to 
say  that,  according  to  a  rule  in  this  House,  no  costs  are  given  of 
the  appeal  to  this  House? 

LoBD  Hathbbley  :— That  is  the  decision  of  the  House. 

LotM  Jowmah,  11th  July,  1876. 

Solicitors  for  the  Appellant :  StQXard  &  Cronshey. 
Solicitor  for  the  Bespondent:  /.  Clvlow. 
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/«ty3^6.27.THE  WARDENS,  &a,  OF  THE  FISH- 
MONGERS' COMPANY  AND  THE  CON- 
SERVATORS  OF  THE  RIVER  THAMES 


Thamea  Conaervancy  Act  (20  <fe  21  Vict,  c,  cxlvii.y^Bipanan  Proprietor. 

By  the  Thames  Conservancy  Act  (20  &  21  Yict  c.  cxlviL),  s.  liii.  the  Coo- 
servators  appointed  under  that  Act  have  a  power  to  gmit  a  lioenae  to  a 
riparian  proprietor  to  make  an  embankment  in  front  of  his  own  land  abutting 
on  the  river,  but  though  such  licenae  might  be  the  ownei^s  justification  bo 
far  as  the  public  right  of  navigation  was  concerned,  it  would  not  authorize 
a  licensee,  being  a  riparian  owner,  to  embank  in  front  of  his  own  land  so  as- 
injuriously  to  affect  the  land  of  another  riparian  owner. 

The  right  of  navigating  a  tidal  river  is  common  to  the  subjects  of  the 
realm,  but  it  may  be  connected  with  a  right  to  the  exclumve  access  to  par- 
ticular land  on  the  bank  of  the  river,  and  the  latter  is  a  private  right  to  the 
enjoyment  of  the  land,  the  invasion  of  which  may  form  the  ground  for  an 
action  for  damages,  or  for  an  injunction.  It  comes  therefore  within  the  opera- 
^  tion  of  the  saving  clause  (sect,  clxxix.)  of  the  Thames  Conservancy  Act. 

The  right  of  a  riparian  owner  to  the  use  of  the  stream  does  not  depend  on 
the  ownership  of  the  soil  of  the  stream. 

The  power  granted  to  the  Conservators  under  the  53rd  section  of  the  20  & 
21  Vict,  c,  czlviL,  is  qualified  and  restricted  by  the  provisions  of  the  179th 
section. 

XhIS  was  an  appeal  against  a  decision  of  the  Lords  Jostioes 
which  had  (except  as  to  one  point,  upon  costs,)  reveised  a  preyions 
decision  of  yice-Chancellor  Malins. 

The  Appellant  was  the  owner  of  certain  freehold  land  and  bnild* 
ings  on  the  north  bank  of  the  Thames^  known  as  Lyon*8  Whatf, 
i;he  whole  of  the  southern  side  of  which  fronted  the  riyer.  At  the 
western  extremity  of  this  frontage  there  was  an  inlet  which  ex- 
tended about  forty  feet  to  the  northward,  and  formed  the  western 
boundary  of  the  Appellant's  property.  At  the  bottom  of  this  inlet 
stood  a  wharf  belonging  to  the  Fishmongers*  Company^  commonly 
known  as  WiruikwcyrlVs  Wharf.  The  water  of  this  inlet,  bounding 
the  Appellant's  property  to  the  west,  and  running  up  to  the  main 
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liver  on  the  sontb,  was  called  WinchvoortVs  Hole.    This  inlet  ex-    H.  L.  (E.) 
1;ended  westward  in  front  of  the  property  belonging  to  the  Fish"        1876 
fiumgeri  Company^  to  a  place  called  Broken  Wharfs  and  thus  the       lyon 
Appellant's  property  enjoyed  the  advantage  of  a  double  river  pjg^JJjj^ 
frontage ;  to  the  south,  on  the  main  line  of  the  river,  to  the  west,  on    Company. 
WinehiDorth's  Hole,  at  the  side.    It  was  alleged  that  for  an  indefinite 
period  of  time  both  these  means  of  communicating  with  the  river 
had  been  enjoyed  by  the  occupiers  of  LyofCs  Wharf.    On  the  west 
side  there  had  been  steps  down  to  the  water  from  a  door,  and 
there  had  been  windows  above  the  door,  and  there  were  piles  in  a 
line  with  the  south  fronts  behind  which  barges,  conveying  goods  to 
the  western  side  of  the  Appellant's  warehouse,  could  be  con- 
Teniently  and  safely  moored.    All  these  advantages  had  been  in 
^constant  use  by  the  Appellant's  tenants. 

In  the  year  1857,  an  Act  called  the  Thames  Conservancy  Ad 
was  passed,  by  which  a  body  called  the  Conservators  of  the 
'Thames  was  constituted.  The  liii.  section  of  that  Act  was  in 
these  terms :  '^  It  shall  be  lawful  for  the  Conservators  to  grant  to 
the  owner  or  occupier  of  any  land  fronting  and  immediately 
ttdjoining  the  river  Thames^  a  license  to  make  any  dock,  basin, 
pier,  jetty,  wharf,  quay,  or  embankment,  wall,  or  other  work, 
immediately  ih  front  of  his  land,  and  into  the  body  of  the  said 
river,  upon  payment  of  such  fair  and  reasonable  considerartion  as  is 
by  this  Act  directed,  and  under  and  subject  to  such  other  con- 
ditions and  restrictions  as  the  Conservators  shall  think  fit  to 
impose."  The  Act  also  contained  a  section  (olxxix.)  for  pro- 
tecting private  rights  (1). 

The  Fishmongers^  Company  obtained  in  1872,  from  the  Con- 
servators, upon  a  payment  of  £250,  a  license  or  permission  to 
make  an  embankment  in  front  of  their  wharf  {WinekwortVs 
Wha/rf)  up  to  the  main  line  of  the  river,  which  would  have  the 

(1)  Sect    clxxuL :    "  None  of  the  river,  inclading  the  bonks  thereof,  or 

powers  hy  this  Act  conferred,  or  any-  of  any  aits  or  islands  in  the  river,  are 

thing  in  this  Act  contained,  shall  ex-  now  by  law  entitled,  nor  to  take  away 

tend  to  take  away,  alter,  or  abridge,  any  or  abridge  any  legal  right  of  feny,  bat 

right,  claim,  privilege,  franchise,  exemp-  the  same  shall  remain  and  continue  in  % 

tion,  or  immunity  to  which  any  owner  full  force  and  effect,  as  if  this  Act  had 

or  occupier  of  any  lands,  tenements,  never  been  made.** 
or  hereditaments  on  the  banks  of  the 
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H  L.  (E.)    effect  of  entirely  displacing  the  water  from  WinckwortVs  Hole,  and 

1876        80  putting  an  end  to  the  nse  which  had  always  been  made  of  it 

Ltok       ^7  ^^  occupants  of  the  Appellant's  premises.    On  the  embank- 

PisHMOHoras'  ™^®'^*  ^'^^  created,  the  Fishnumffers'  Company  proposed  to  erect 

GoMFANT.    warehouses. 

The  Appellant,  to  prevent  this  from  being  done,  filed  his  bill 
in  Chancery  against  the  Conseryatois  and  the  Fuhmcnffers*  Com- 
pany, praying  that  the  Fishmongers  might  be  restrained  by  in- 
junction from  constructing  these  works,  or  doing  anything  whereby 
the  Appellant's  right  of  access  to  the  river  on  the  west  side  of 
Lyon^s  Wharf,  or  the  privilege  theretofore  enjoyed  by  him  of 
laying  and  mooring  crafty  and  loading  and  unloading  goods^  on 
the  west  side  of  Lyon's  Wharf,  directly  from  the  river,  might  be 
defeated  or  prejudiced,  and  also  from  creating  any  obstructions  so 
as  to  interfere  with  his  right  of  access  to  the  river  as  aforesaid. 
And  also  that  the  Conservators  might  be  restrained  from  selling 
any  part  of  the  shore,  or  granting  any  license  or  authority  to  the 
Fuihfnongenf  Company  for  the  purposes  aforesaid. 

An  interim  injimction  was  granted — and  the  Fishmongers'  Com- 
pany put  in  an  a'nswer  denying  the  right  of  the  Appellant  to  the 
use  and  enjoyment  of  free  access  to  the  river  as  alleged,  and 
claiming  for  the  company  the  exclusive  right  of  user  of  the  water 
in  WinehwortVs  Hole — and  the  answer  also  alleged  the  license  of 
the  Oonservators  for  what  was  proposed  to  be  done. 

The  Conservators  by  their  answer  claimed  the  right  to  grant 
the  license  under  the  provisions  of  the  Conservancy  Ad. 

Evidence  was  taken  on  both  sidea  The  motion  for  a  decree 
came  on  before  yice-Chancellor  MaUns,  in  April,  1875,  when  the 
injunction  prayed  for  was  granted  (I),  the  two  sets  of  Defendants 
being  ordered,  respectively,  to  pay  the  costs  of  the  evidence  filed 
on  their  own  behalf. 

The  Fishmongers*  Company  appealed  to  the  Lords  Justices 
against  this  decree,  which,  on  the  30th  of  July,  1875,  was  ordered 
to  be  reversed,  and  the  bill,  as  against  the  Fishmonger^  Company, 
to  be  dismissed  with  costs,  except  the  costs  occasioned  by  the 
daim  of  the  Fishmongers'  Company  to  the  exclusive  use  of  Winek* 
worth's  Hole  (2). 

(1)  Law  Rep.  10  Ch.  App.  681,  n.  (2)  Law  Rep.  10  Ch.  App,  679. 


VOL.  L]  AND  PRTVT  CX)UNOIL.  665 

Mr.  Cotton,  Q.O.,  and  Mr.  B.  E.  WAster,  for  the  Appellant :—       H.  L.  (B.) 

Independently  of  any  questJon  on  the  constrnction  of  the  Thames       J^ 
OoMCTvancy  Ad,  the  decision  of  the  Lords  Justices  cannot  be    ^   Lton 
supported  on  principle.    It  conld  not  be*  disputed  that  the  Appel-  Fishkohgebs 
lant  was  a  riparian  owner,  yet  the  Lords  Justices  denied  him,  as  a    ^'°*^^' 
riparian  owner  on  a  tidal  riyer,  any  rights  with  respect  to  the 
river  which  were  not  enjoyed  by  every  individual  who  used  the 
river  for  the  purpose  of  navigation  (1).    Such  a  holding  was  in 
direct  negation  to  the  law  as  laid  down  by  this  House  in  the  case 
of  The  Duhe  of  Bvcdeuch  v.  The  Metropolitan  Board  of  Works  (2). 

A  riparian  owner  has  not  only  the  sight  to  the  use  of  the  water 
of  a  tidal  river  in  the  same  way,  and  to  the  same  extent,  as  any  of 
the  other  subjects  of  the  realm,  but  he  has  also  special  rights  or 
easements  connected  with  his  land  on  the  banks  of  the  river.  If 
those  private  rights  were  rendered  less  valuable^  the  party  pre- 
judiced thereby  had  a  right  to  compensation,  although  the  work 
complained  of  might  be  done  under  the  authority  of  an  Act  of 
Parliament :  The  Metropolitan  Board  of  Works  v.  MeCarthy  (3). 
That  principle  was  acted  upon  in  Miner  v.  Oihnour  (4),  and  still 
more  strongly  in  Lord  v.  The  Gommissioners  of  Sydney  (5).  In  The 
Attomey-Oeneralv.  The  Conservators  of  the  Thames  (6),  which  was  a 
proceeding  on  this  Act  itself,  the  Court  distinguished  between  the 
rights  possessed  by  a  riparian  owner  and  one  who  used  the  river 
solely  for  the  purposes  of  navigation,  and  held  the  former  to  have 
a  clear  and  established  existence,  and  that  the  right  of  access  to 
the  land  of  the  owner  was  a  private  right  which  came  within  the 
saving  in  the  179th  section  of  the  Act,  and  only  rejected  the 
claim  of  the  owner  in  that  case,  upon  the  ground  that  what  was 
proposed  to  be  done  was  not  an  interference  with  the  private  right 
of  access,  but  only  with  the  public  right  of  navigation  which  the 
owner  enjoyed  in  common  with  all  the  rest  of  the  subjects.  It  had 
long  ago  been  decided  in  Boss  v.  Qroves  (7)  that  a  declaration 
disclosing  an  act  of  damage  to  a  private  owner  on  the  banks  of 
the  ThamM,  by  obstructing  the  access  from  the  river  to  his  house, 

(1)  Law  Rep.  10  Ch.  Ap.  689.  -  (4)  12  Moo.  P.  C.  181. 

[   (2)  Law  Rep.  6  H.  L.  418.  (6)  Ibid.  473. 

(3)  Law  Rep.  7  H.  L.  243.  (6)  1  H.  &  M.  1. 

(7)  5  Man.  &  G.  613. 
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fl.  L.  (E.)    shewed  a  good  cause  for  a  claim  for  compensation.   In  the  Eastern 

1876       CowUies  Bailway  Company  y.  Dorling  (1)  a  private  right  in  the 

x]^       owner  of  land  upon  the  banks  of  a  nayigable  river  was  also 

Fiflfl  ^'    ERs*  >'©cog^i8®<^>  *^d  an  injury  affecting  it  was  held  to  be  the  subject  of 

OoupANY.    compensation.    And  in  Keams  v.  The  OordwaAnen  Company  i^) 

though  it  was  there  held  that  the  Conservators  under  this  Act  of 

1857  might  license  the  erection  of  a  landing  platform,  which  was  for 

the  puhlic  benefit,  and  which  was  thought  not  to  be  really  injurioos 

to  the  Plaintiff,  the  Court  expressly  declined  to  say  whether  the 

Conservators  had  power  to  license  such  erection  so  as  to  interfere 

with  the  vested  rights  of  individuals  owning  land  along  the  shore. 

Marshall  v.  The  IJUeswater  Steam  Company  (3)  in  like  manner 

recognised  the  private  rights  of  an  owner  of  land  on  the  bank  of  a 

navigable  lake,  in  addition  to  those  which  he  enjoyed,  in  common 

with  the  rest  of  the  public,  to  navigate  the  lake,  and  the  only 

question  there  really  related  to  a  conflict  between  the  private  rights 

of  two  separate  sets  of  persons. 

The  Thames  Conservancy  Act  did  not  justify  what  had  been 
done  here.  It  never  was  the  intention  of  the  Legislature  to  invade 
and  destroy  private  rights.  The  object  of  the  Act  was  to  improve 
the  condition  of  the  river  and  increase  the  facilities  for  its  easy 
navigation.  That  certainly  would  not  be  effected  by  forcing 
persons  who  had  hitherto  enjoyed  the  use  of  creeks  and  inlets 
for  mooring  their  barges,  to  moor  them  in  the  full  course  of  the 
river.  So  far  from  any  intention  of  this  kind  being  entertained 
by  the  Legislature,  the  179th  section  of  the  Act  was  expressly 
directed  to  prevent  existing  rights  from  being  invaded. 

The  SoltcOor^General  (Sir  H.  Oiffard),  and  Mr.  Glasse,  Q-C, 
(Mr.  Ohitty,  Q.C.,  and  Mr.  Dundas  Gardiner  were  mth  them)|  for  the 
Respondents : — 

The  question,  what  is  the  public  interest  in  this  matter,  has  not 
been  properly  considered,  yet  that  forms  the  justification  for  the 
grant  of  this  license.  The  river  banks  had  required  to  be  improved, 
and  this  Act  was  passed  to  fBicilitate  that  improvement    The 

(1)  5  C.  B.  (N.SO  821;  28  L.  J.  (2)  6  C.  K  (N.S.)  388;  28  L.  J. 
(C.P.)  202.  (C.P.)  285. 

(3)  Law  Kep.  7  Q.  B.  166. 
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Oown  had  consented,  for  this  public  purpose,  to  vest  its  own  rights  H.  L.  (K) 
in  the  Oonseryators  appointed  under  the  Act,  and  the  Mayor  and  1876 
citizens  of  London  had  done  the  same.  Sects.  50  and  52  ex-  j^ 
pressed  this  in  the  clearest  manner.  When  this  was  done  for  a  pigHMONGEBs* 
great  public  purpose  it  was  not  to  be  supposed  that  a  small  claim  Company. 
•of  private  convenience  was  intended  to  be  preserved  so  as  to 
prevent  a  public  improvement.  The  179th  section  had  no  such 
purpose  in  view,  and  was,  therefore,  inapplicable^  to  the  present 
case.  It  was  the  imperfect  condition  of  the  river  which  had  led 
to  the  use  of  WinckwortVs  Hole  in  a  way  now  claimed  by  the  Ap- 
pellant as  a  matter  of  right.  The  object  of  the  53rd  section  was 
to  enable  the  Conservators  of  the  river  to  improve  it  by  grants 
of  licenses  to  individual  owners  of  frontages  along  it,  to  form 
piers,  jetties,  or  **  embankments,"  that  word  being  expressly  used 
in  the  statute,  and  the  security  for  the  rights  of  individuals  was 
sufficiently  provided  for  by  the  necessity  of  appealing  to  the  Con- 
servators for  a  license  to  do  what  was  required ;  and  it  must  be 
assumed  that  the  discretion  thus  vested- in  the  Conservators  would 
not  be  abused.  The  Court  proceeded  upon  that  principle  in  Keams 
V.  The  Cordwainera'  Company  (1),  and  even  more  strongly  in  The 
Attomey-Oenercd  v.  The  Conservaiora  of  the  Thames  (2),  declaring 
that  it  would  not  assume  that  a  duty  imposed  on  the  Conservators 
would  be  neglected,  and  that  it  could  not  interfere  on  a  mere 
question  of  inoonvenienca  And  with  respect  to  the  179th  section, 
though  the  Court  held  that  thd  access  to  a  wharf,  which  was 
claimed  in  that  case,  was  a  private  right  within  the  saving,  yet  that 
a  pier  which  rendered  the  approach  to  the  wharf  less  convenient, 
without  rendering  access  impossible,  was  an  interference,  not  with 
the  private  right  of  access,  but  with  the  public  right  of  naviga- 
tion, enjoyed  by  the  wharf  owner  in  common  with  the  rest  of  the 
public,  and  that  such  right  was  not  among  those  comprised  in  the 
statutory  saving.  That  decision  really  disposed  of  the  present 
case. 

The  right  now  contended  for  is  not  that  of  a  riparian  proprietor. 

That  riparian  right,  so  far  as  the  Appellant  is  concerned,  is  that 

of  access  from  the  south  front  of  his  wharf  to  the  river,  and  that 

access  is  not,  and  never  has  been  proposed  to  be,  interfered  with. 

(1)  6  GB.  (N.S.)  388 ;  28  L.  J.  (C.P.)  285.  (2)  1  H.  &  M.  1. 
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H.  L.  (E.)  The  Appellant  has  still  perfectly  free  access  to  the  river,  but  he 
1876  claimfif,  without  reference  to  anything  but  his  own  convenience^  to 
L^^       have  the  power  of  mooring  his  barges  by  the  side  of  his  ware- 

FiBHMox  EB8'  ^^^^»  ^  havo,  iu  fact,  a  double  frontage  to  the  river.    If  that 
OoMPANT.    occasions  an  inconvenience  to  the  common  use  of  the  river  by 
the  public,  that  is  one  of  the  very  matters  which  the  statute  de- 
•  signed  to  remedy. 

The  179th  section  was  intended  to  protect  proprietary  rights 
long  established,  and  incapable  of  being  interfered  with  without 
serious  injury  to  individuals.  That  was  not  the  case  here.  If 
the  south  frontage  had  been  interfered  with  there  would  have  been 
an  injury,  and  the  Appellant  would  have  had  a  ground  of  com- 
plaint. That  had  not  been  done,  and  the  interference  with  the 
use  of  the  water  on  the  west  side  was  no  substantial  injury  of 
which  he  could  complain.  The  cases  relating  to  the  Thames 
Embankment  Act,  The  DvJce  of  Buccleuch  v.  The  Metropoltian  Board 
of  Works  (1)  and  The  Metropolitan  Board  of  Works  v.  MeCariky  (2) 
do  not  apply  to  the  present  The  statutes  to  which  they  related 
were  worded  differently,  and  contained  distinct  provisions  by 
which  compensation  was  given  in  certain  cases,  and  the  only 
question  that  could  be  raised  was,  lifhether  the  claims  from  time 
to  tinde  put  forward  came  within  those  provisions.  And  there  the 
right  which  was  to  found  a  claim  for  compensation  was  required  • 
to  be  clearly  existing  private  right.  There  was  no  such  prirate 
right  here.  The  Appellant  could  do  all  that  he  required  by 
using  the  proper  front  of  his  warehouse.  He  had  a  right  to  access 
to  that  front,  but  he  had  no  other  private  right,  and  that  one  was 
not  affected.  The  right  of  free  navigation  was  one  he  enjoyed 
in  common  with  the  rest  of  the  world,  and  which  could  not  form 
the  ground  for  a  private  action,  and  that  right  had  in  truth 
never  been  interfered  with.  He  had  no  special  right  of  access 
by  the  side  of  his  warehouse.  [Lord  Sblbobne  : — All  the  autho- 
rities describe  the  right  of  a  riparian  owner  in  general  terms,  and 
do  not  draw  the  sort  of  distinction  now  suggested.]  But  there 
must  be  some  distinction — there  may  be  special  rights,  and  there 
may  be  others  which  are  only  enjoyed  in  common  with  the  rest 
of  the  subjects.  The  case  of  Marshall  v.  Tlhe  UUeswater  Steam  Comr 
(1)  Law  Bep.  5  H.  L.  418.  (2)  Law  Rep.  7  H.  L,  243. 
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pany  (I)  was  one  of  that  sort  where  all  the  rights  contended  for    H.  L.  (E.) 
on  either  side  depended  on  special  circumstanoeSy  and  on  a  con-        i876  * 
sideration  as  to  the  balance  of  them  the  decision  depended.   That       ^^ 
case  in  no  way  affected  rights  and  powers  conferred  npon  pnblic  -pisHu'       » 
commissioners  for  public  purposes.  Compant. 

In  this  case  the  only  injury  of  which  the  Appellant  can  pos-  ' 

sibly  complain  is  one  which  he  suffers,  if  at  all,  in  common  with 
the  rest  of  the  public ;  and  for  that  his  remedy  is  not  by  action 
for  damages,  or  by  private  injunction,  jbut  by  indictment :  Bex  v. 
The  Directors  of  the  Bristol  Book  Company  (2),  a  rule  which  had 
been  acted  on  some  years  before  in  Bex  v.  BusseU  (3).  The 
mere  diminution  of  business'  conyenience  was  held  in  Bex  y.  The 
London  Bock  Company  (4)  to  give  no  right  to  a  claip  for  com- 
pensation eyen  as  against  a  company  authorized  by  Act  of  Parlia- 
ment, and  the  same  principle  was  acted  on  in  Bieket  y.  The  Metro- 
pdUan  Bailway  Company  (5). 

The  power  of  the  Conseryators  here  is  large ;  it  was  conferred 
for  public  pnrposes/and  it  must  be  liberally  construed.  Oalbway 
y.  The  Mayor  of  London  (6),  The  Attorney-Oeneral  y.  The  Corpora-- 
tion  of  Cambridge  (7),  and  Kearns  y.  The  Cordwainers*  Company  (8), 
shewed  that  where  a  public  purpose  was  in  yiew,  it  must  be  in- 
tended that  the  ptblic  officers  appointed  under  an  Act  of  this 
sort  would  rightly  exercise  the  power  to  do  that  which  was  neces- 
sary for  the  purpose  of  such  Act,  though  it  might  interfere  with 
the  conyenience  of  a  priyate  indiyidual. 

In  all  the  cases  relied  on  for  the  Appellant  there  was  a  clear 
legal  right  indisputably  possessed  by  the  Plaintiff,  and  which  had 
been  affected,  if  not  destroyed,  by  the  act  complained  of.  If  the 
Appellant  had  any  legal  priyate  right  distinct  from  the  rights  of 
all  the  other  subjects  it  lay  on  him  to  proye  it :  Anonymous  (9). 
Here  there  was  nothing  of  the  sort.  The  legal  right  of  the  Ap- 
pellant was  a  right  to  the  use  of  his  river  frontage — ^that  he  would 
enjoy  now  as  he  had  enjoyed  it  before — in  no  way  whatever  was 

(1)  Uw  Rep.  7  Q-  B.  166.  (6)  Law  Rep.  1  H.  L.  84. 

(2)  12  East,  428.  (7)  Law  Rep.  6  H.  L.  303. 

(3)  6  East,  427.  (8)  6  C.  B.  (N.S.)  388 ;  28  L.  J. 

(4)  6  Ad.  et  E.  163.  (C.P.)  286. 

(5)  Law  Rep.  2  H.  L.  175.  (9)  1  Mod.  105. 
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H.  L.  (E.)    it  proposed  to  be  interfered  witL    He  had  not  therefore  any  pie- 

1876       tence  to  claim  protection.     On  the  other  hand,  he  really  soaght 

L^    '  to  restrain  the  Conservators  from  authorizing  what  would  be  a 

FisHMOHoiEs' P^^'^^  improvement,  and  denied  to,  the  Fishmongers^  Ckmpanfj 

CoMPAHT.    the  full  benefit  to  which  that  company  was  entitled  fiom  the 

"""        frontage  on  the  river,  which  really  belonged  to  it. 

Mr.  Cctton  replied. 

The  Lobd  Chancellob  (Lord  Cairns),  after  fully  stating  the 
facts  of  the  case,  the  letters  between  the  Bespondents  and  the 
Conservators  on  asking  for  the  license  to  embank,  and  the  sections 
of  the  statute  particularly  in  question,  said: — 

My  Lords,  it  is  to  be  observed  that  the  power  granted  by  the 
53rd  section  to  the  Conservators  is  not  simply  a  power  to  be  exer- 
«  cised  by  them  with  any  view  to  the  improvement  of  the  navigation 

of  the  Thames.  It  is  of  course  a  power  which,  like  every  other 
power  given  them  by  the  Act,  they  are  to  exercise  so  as  to  preserve 
the  navigation  from  injury ;  but  subject  to  this,  it  is  a  power  of 
granting  to  individuals,  upon  a  money  payment,  the  privil^e  of 
doing  what  they  otherwise  could  not  do  in  a  navigable  river,  of 
pushing  out  an  embankment  or  work  in  front  of  their  land  into 
the  body  of  the  river. 

It  is  alsa  to  be  observed  that  the  possession  by  the  Appellant  of 
a  west  frontage  to  his  wharf,  and  of  the  power  of  loading  and 
unloading  there  as  well  as  on  the  south,  was  to  him  a  property  of 
very  great  value.  It  was  admitted  at  the  Bar  on  the  part  of  the 
Bespondents,  that  the  statements  in  the  letters  which  I  have  read 
,  to  the  effect  that  the  owner  of  Lyon^s  Wharf  had  not  the  same 

right  of  access  to,  x  and  user  of,  the  river  on  the  west  frontage 
which  he  had  on  the  south  could  not  be  supported ;  and  it  was 
admitted,  and  indeed  could  not  be  disputed,  that  if,  independently 
of  the  Act,  this  south  frontage  access,  between  his  wharf  and  the 
river,  had  been  cut  off  or  interfered  with,  he  might  have  main- 
tained an  action  for  damages ;  and  that  in  any  pablic  work  exe- 
cuted under  the  powers  of  the  Lands  Clauses  Qmsalidatum  Ad 
the  destruction  or  interruption  of  this  access  would  be  an  ''injori- 
ously  affecting  "  of  the  Appellant's  land  within  the  meaning  of 
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that  Act.    The  right  to  compensation  in  snch  a  case  nnder  the    H.  L.  (£.) 
terms  of  the  Lands  Clauses  Consolidation  Act  was  well  established       1876 
in  this  House  in  the  cases  of  The  Buke  of  Buceleuch,Y.  The  Metro-       lton 
politan  Board  of  Works  (1)  and  of  The  Metropolitan  Board  of  ^jsaJovQEsar 
Works  V.  McCarthy  (2).  ,  Oompahy. 

Now,  it  is  farther  to  be  observed  that  no  compensation  whatever 
is  provided  by  the  Conservancy  Act,  for  any  injury  done  to  the 
adjacent  owners  of  lands  on  the  banks  of  the  river,  by  the  exe- 
cution of  a  license  granted  under  the  53rd  section.  Admitting, 
therefore,  as  may  well  be  done,  that  a  license  under  the  53rd 
section,  would  be  a  perfect  justification  for  an  embankment  made 
by  a  riparian  owner  in  front  of  his  own  land,  so  far  as  it  merely 
affected  the  public  right  of  navigation,  it  would  appear  to  be, 
a  priori,  in  the  yery  highest  degree  improbable  that  an  Act  of 
Parliament  could  intend,  through  the  operation  of  that  section,  to 
authorize  the  Conservators  to  permit  one  riparian  owner  to  affect 
injuriously  the  land  of  another  riparian  owner,  in  consideration 
of  a  payment  to  be  made,  not  to  the  person  injured,  but  to  the 
Conservators  themselves. 

The  Appellant  contends  that  the  Act  has  no  such  operation, 
and  that  any  such  operation  is  clearly  prevented  by  the  179th 
section.  That  section  is  in  these  words : — [His  Lordship  read  it, 
see  ante,  p.  663.] 

The  Lords  Justices  held  that  it  must  be  taken  to  be  established, 
and  it  was  not  disputed  at  your  Lordships'  Bar,  that  the  Appellant 
had  in  respect  of  the  west  side  of  Lyon*s  Wharf  at  the  time  when 
the  Conservancy  Act  passed,  the  ordinary  rights  of  the  owner  of  a 
wharf  on  the  banks  of  a  navigable  river.  The  question  is,  what 
are  those  rights,  and  are  they  preserved  intact  by  the  179th 
section  ? 

Unquestionably  the  owner  of  a  wharf  on  the  river  bank  has, 
like  every  other  subject  of  the  realm,  the  right  of  navigating  the 
river  as  one  of  the  public.  This,  however,  is  not  a  right  coming 
to  him  qua  owner  or  occupier  of  any  lands  on  the  bank,  nor  is  it  a 
right  which,  per  se,  he  enjoys  in  a  manner  different  from  any 
other  member  of  the  public.  But  when  this  right  of  navigation  is 
connected  with  an  exclusive  access  to  and  from  a  particular  wharf, 
(1)  Law  Rep.  5  H.  L.  418.  ^  (2)  Law  Rep.  7  H.  L.  243. 
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H.  L.  (E.)    it  assumes  a  very  different  character.    It  ceases  to  be  a  right  held 
1876        in  common  with  the  rest  of  the  public,  for  other  members  of  tiie 
L^jf       public  have  no  access  to  or  from  the  river  at  the  particular  place  ; 
FiBBMONOBBB*  *^^  ^*  bocomes  a  form  of  enjoyment  of  the  land,  and  of  the  river 
CoMPAHT.    in  connection  with  the  land,  the  disturbance  of  which  may  be 
vindicated  in  damages  by  an  action,  or  restrained  by  an  injunc- 
tion.   It  is,  as  was  decided  by  this  House  in  the  cases  to  which  I 
have  referred,  a  portion  of  the  valuable  enjoyment  of  the  land, 
and  any  work  which  takes  it  away  is  held  to  be  an  ^  injorioiu 
affecting  "  of  the  land,  that  is  to  say,  the  occasioning  to  the  land 
of  an  injuria,  or  an  infringement  of  right.    The  taking  away  of 
river  frontage  of  a  wharf,  or  the  raising  of  an  impediment  aloDg 
the  frontage,  interrupting  the  access  between  the  wharf  and  the 
river,  may  be  an  injury  to  the  public  right  of  navigation ;  but  it 
is  not  the  less  an  injury  to  the  owner  of  the  wharf,  which,  in  the 
absence  of  any  Parliamentary  authority,  would  be  compensated 
by  damages,  or  altogether  prevented.    It  appeals  to  me  impossible 
to  say  that  a  mode  of  enjoyment  of  land  on  the  bank  of  a  navig- 
able river  which  is  thus  valuable,  and  as  to  which  a  landowner  can 
thus  protect  himself  against  disturbance,  is  otherwise  than  a  right 
or  claim  to  which  the  owner  of  land  on  the  bank  of  the  river  is  by 
law  entitled  within  the  meaning  of  such  a  saving  clause  as  that  ' 
which  I  have  read. 

The  title  of  the  Appellant,  however,  appears  to  me  to  stand  still 
higher  than  I  have  thus  put  it.  Lord  Justice  Mdlish  takes  notice 
that  it  was  contended  on  behalf  of  the  wharfinger  that  the  owner 
of  premises  abutting  on  a  navigable  river  where  the  tide  flows  and 
reflows,  has  rights  belonging  to  him  as  a  riparian  proprietor  wholly 
distinct  from  the  public  right  of  navigation,  and  he  goes  to  obserre 
that  the  Lords  Justices  had  been  unable  to  find  any  authority  for 
holding  that  a  riparian  proprietor  where  the  tide  flows  and  re- 
flows  has  any  rights  or  natural  easements  vested  in  him  similar  to 
those  which  have  been  held  in  numerous  cases  to  belong  to  a 
riparian  proprietor  on  the  banks  of  a  natural  stream  above  the 
flow  of  the  tide  (1). 

With  much  deference  for  the  Lords  Justices,  I  should  have 
thought  that  some  authority  should  be  produced  to  shew  that  the 
(1)  Law  Rep.  10  Ch.  Ap.  at  p.  689. 
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natural  rights  possessed  by  a  riparian  pFoprietor,  as  such,  on  a    H.L.(£.) 

non-nayigable  river,  are  not  possessed  by  a  riparian  proprietor  on        1876 

a  navigable  river.    The  diffSerence  in  the  rights  must  be  between       £^ 

rivers  which  are  navigable  and  those  which  are  not:   and  not  _      *• 

°,  ,  Fishmongers 

between  tidal  and  non-tidal  rivers;  for,  as  Lord  Hale  observes  (1).  Coxpakt. 
the  rivers  which  are  pMioi  juris,  and  common  highways  for  man 
or  goods,  may  be  fresh  or  salt,  and  may  flow  and  reflow  or  not ; 
and  he  remarks  that  the  W^^  the  Severn,  and  the  ThavM$,  **  and 
divers  others,  as  well  above  the  bridges  as  below,  as  well  above  the 
fiowings  of  the  sea  as  belaw,and  as  well  where  they  are  become  to 
be  the  private  propriety,  as  in  what  parts  ^ey  are  of  the  EJng^s 
propriety,  are  publik  rivers Juna  ptMioi"  (  A  riparian  owner  on  a 
navigable  river  has,  of  course,  superadded  to  his  riparian  rights, 
the  right  of  navigation  over  every  part  of  the  river,  and  on  the 
other  hand  his  riparian  rights  must  be  controlled  in  this  respect, 
that  whereas,  in  a  non-navigable  river,  all  the  riparian  owners 
might  combine  to  divert,  pollute,  or  diminish  the  stream,  in  a 
navigable  river  the  public  right  of  navigation  would  intervene, 
and  would  prevent  this  being  done.  \'But  the  doctrine  would  be  a 
serious  and  alarming  one,  that  a  riparian  owner  on  a  public  river, 
and  even  on  a  tidal  public  river,  had  none  of  the  ordinary  rights 
of  a  riparian  owner,  as  sucb^  to  preserve  the  stream  in  its  natural 
condition  for  all  the  usual  purposes  of  the  land;  but  that  he  must 
stand  upon  his  right  as  one  of  the  public  to  complain  only  of  a 
nuisance  or  an  interruption  to  the  navigationA 

The  Lord  Justice  suggests  that  the  right  of  a  riparian  owner  in 
a  non-navigable  river  arises  from  his  being  the  owner  of  the  land 
to  the  centre  of  the  stream,  whereas  in  a  navigable  river  the  soil 
is  in  the  Crown.  As  to  this,  it  may  be  observed  that  the  soil  of  a 
navigable  river  may,  as  Lord  Hale  observes,  be  private  property. 
But  putting  this  aside,  I  cannot  admit  that  the  right  of  a  riparian 
owner  to  the  use  of  the  stream  depends  on  the  ownership  of  the 
soil  of  the  stream.  The  late  Lord  Wendeydale  observed,  in  this  * 
House,  in  the  case  of  Chaeemore  v.  Richards  (2), ''  The  subject  of 
right  to  streams  of  water  flowing  on  the  surface  has  been  of  late 
years  fully  discussed,  and  by  a  series  of  carefully  considered  judg- 
ments placed  upon  a  clear  and  satisfactory  footing.  It  has  been 
(1)  De  Jur  Mar,  part  i.  c  3.  (2)  7  H.  L.  C.  382. 
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H.  L.  (EO    now  settled  that  the  right  to  the  enjoyment  of  a  natural  stream  of 

1876        water  on  the  surface^  ex  Jure  naturse,  belongs  to  the  proprietor  oi 

Lyon       ^^^  adjoining  lands,  as  a  natural  incident  to  the  right  to  the  soil 

FisHMONOEKs'  ^*^®^^»  *^^  ^^^^  ^®  ^  entitled  to  the  benefit  of  it,  as  he  is  to  all  the 

CJoMPANY.    other  natural  advantages  belonging  to  the  land  of  which  he  is  the 

owner.    He  has  the  right  to  have  it  come  to  him  in  its  natural 

state,  in  flow,  quantity,  and  quality,  and  to  go  from  him  withoat 

obstruction ;  upon  the  same  principle  that  he  is  entitled  to  the 

support  of  his  neighbour's  soil  for  his  own  in  its  nataral  state* 

His  right  in  no  way  depends  upon  prescription,  or  the  presumed 

grant  of  his  neighbour." 

My  Lords,  I  cannot  entertain  any  doubt  that  the  riparian  owner 
on  a  navigable  river,  in  addition  to  the  right  connected  with  navi- 
gation to  which  he  is  entitled  as  one  of  the  public,  retains  hk 
rights,  as  an  ordinary  riparian  owner,  underlying  and  controlled 
by,  but  not  extinguished  by,  the  public  right  of  navigation. 

It  cannot,  as  it  seems  to  me,  be  open  to  doubt,  that  if  the 
Appellant  at  the  time  of  the  passing  of  the  Conservaney  Ad  had 
the  ordinary  rights  of  a  riparian  owner  in  the  water  of  the  river, 
that  right  was  maintained  by  the  saving  clause ;  and  being  in-- 
fringed,  as  it  clearly  was  infringed,  by  the  embankment  of  the 
FishmongetB*  Company^  he  ought  to  be  protected  by  the  injonciion 
of  the  Court. 

The  authorities  which  were  referred  to  during  the  argument 
appear  to  me,  with  one  exception,  to  be  in  favour  of  the  Appellant. 
I  have  already  referred  to  the  two  cases  in  your  Lordships'  House, 
The  Duke  of  Bucdeueh  v.  The  Metropolitan  Board  of  Works  (1),  and 
The  Metropolitan  Board  of  Works  v.  McCarthy  (2). 

The  case  of  Bose  v.  Qroves  (3)  was  a  case  where  a  riparian 
owner,  having  a  public-house  on  the  Thames  at  Bermondsey,  com- 
plained that  his  access  to  the  river  was  obstructed  by  timbers  and 
spars  placed  in  the  river  by  the  Defendants,  which  drifted  at  high 
water  up  to  and  along  the  Plaintiff's  land.  Speaking  of  the  de- 
claration in  the  case,  Lord  Justice  Tindal  says  (4) :  ^*  A  private 
right  is  set  up  on  the  part  of  the  Plaintiff;  and  to  that  be  com- 
plains an  injury  has  been  done.    The  declaration  states  that  the 

(1)  Law  Rep.  6  H.  L.  418.  (3)  5  Man.  &  G.  618. 

(2)  Law  Rep.  7  H.  L.  243.  -  (4)  Ibid,  at  p.  620. 
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Plaintiff  carried  on  the  business  of  an  innkeeper  in  a  house  which    H.  L.  (E.) 
abutted  upon  a  certain  navigable  river,  and  was  and  of  right  ought       1876 
4;o  have  been  accessible  from  the  river  to  persons  navigating       ^^ 
thereon  in  boats  and  other  craft"    And  farther  on  he  says,  "  It  -g^^^^' 
Appears  to  me  that  the  Plaintiff  is  not  complaining  of  any  public     Gompant. 
.injury.    But  even  if  he  were,  I  think  after  tha  cases  that  have 
been  cited,  that  he  discloses  a  sufficient  cause  of  action." 

The  Lord  Justice  MeHish  states  (1)  that  the  Lord  Justices 
thought  they  could  not  decide  in  favour  of  the  Appellant  con- 
sistently with  the  case  of  The  AUomey-Qeneral  v.  The  Conservators 
jof  the  Thames  (2),  and  that  they  were  not  prepared  to  overrule 
that  decision.  As  I  understand  that  decision,  it  is  one  favourable, 
and  not  adverse,  to  the  Appellant's  argument.  The  question 
there,  no  doubt,  turned  upon  an  obstruction  and  upon  the  effect  of 
the  saving  clause  in  the  Conservanetf  Act.  But  my  noble  and 
learned  friend  Lord  Eatherley,  then  Yice-Chancellor,  held  in  that 
particular  case  that  the  obstruction  complained  of  by  the  wharf- 
inger was  not  a  direct  interference  with  the  access  to  his  wharf, 
but  was,  if  an  obstruction,  an  obstruction  to  the  general  navigation 
of  the  river.  But  speaking  of  a  direct  interference  with  the  access 
to  a  wharf,  the  Yice-Chancellor  expressed  himself  as  follows: 
^*  Now  I  apprehend  that  the  right  of  the  owner  of  a  private  wharf, 
or  of  a  roadside  property,  to  have  access  thereto,  is  a  totally  dif- 
ferent right  from  the  public  right  of  passing  and  re-passing  along 
the  highway  on  the  river."  The  existence  of  such  a  private  right 
of  access  was  recognised  in  Bose  v.  droves  (3).  As  I  understand 
the  judgment  in  that  case,  it  went  not  upon  the  ground  of  public 
nuisancejaccompanied  by  particular  damage  to  the  Plaintiff  but 
upon  the  principle  that  a  private  right  of  the^Flaintiff  had  been  in- 
terfered with.  The  Plaintiff,  an  innkeeper  on  the  banks  of  a  navi- 
^ble  river,  complained  that  the  access  of  the  public  to  his  house 
was  obstructed  by  timber  which  the  Defendant  had  placed  in  the 
river;  and  it  would  be  the  height  of  absurdity  to  say,  that  a 
private  right  is  not  interfered  with,  when  a  man  who  has  been 
^tocustomed  to  enter  his  house  from  a  highway  finds  his  door  made 
impassable,  so  that  he  no  longer  has  access  to  his  house  from  the 

(1)  Law  Rep.  10  Ch.  Ap.  at  p.  693.  (2)  1  H.  &  M.  1. 

(8)  5  Man.  &  G.  613. 
Vol.  I,  8  2  Z 
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H.  L.  (E.)    public  highway.    This  would  equally  be  a  private  injury  to  him, 
1876       whether  the  right  of  the  public  to  pass  and  repass  along  the  higfa- 
Lyon       way  were  or  were  not  at  the  same  time  interfered  with.    In  Boie 
FisHMOHOEBs*  ^'  ^^^  (1)  Chiof  Justico  Tiudol  put  the  case  distinctly  upon  the 
CoMPAKY,    footing  of  an  infringement  of  a  private  right    He  says :  "  A  pri- 
vate right  is  set  up  on  the  part  of  the  Plaintiff,  and  to  that  he 
complains  that  an  injury  has  been  done  /'  and  then,  after  stating 
the  f&ctsy  adds :  **  It  appears  to  me,  therefore,  that  the  Plaintiff  is 
not  complaining  of  any  public  injury.**     Independently  of  the 
authorities,  it  appears  to  me  quite  clear,  that  the  right  of  a  man 
to  step  from  his  own  land  on  to  a  highway  is  something  quite 
different  from  the  public  right  of  using  the  highway.    The  pubhc 
have  no  right  to  step  on  to  the  land  of  a  private  proprietor  ad- 
joining the  road.    And  though  it  is  easy  to  suggest  metaphysical 
di£Sculties  when  an  attempt  is  made  to  define  the  private  as  dis- 
tinguished from  the  public  right,  or  to  explain  how  the  one  could 
be  infringed  without  at  the  same  time  interfering  with  the  other, 
this  does  not  alter  the  character  of  the  right." 

The  case  which  appears  at  first  sight  to  be  unfavourable  to  the 
argument  of  the  Appellant  is  that  of  Reams  v.  The  Cardwainers 
Company  (2).  In  that  case,  however,  the  only  question  was  one 
between  a  lessee  and  his  lessor  as  to  the  propriety  of  an  award 
which  directed  the  lessor  to  apply  for  a  license  to  embank  asder 
the  ConservariQif  Act.  It  was  contended  by  the  lessee  that  that 
license  if  obtained  would  not  exclude  the  rights  of  adjacent 
owners ;  to  which  it  was  replied  in  defence  of  the  award  that  the 
license  under  the  Act  would  be  effectual,  because  the  adjacent 
owners  would  not  be  within  the  saving  clause.  But  there  was  no 
adjacent  owner  before  the  Court,  and  the  Court  proceeded  upon 
the  supposition  of  what  might  be  said  for  or  against  those  who 
were  not  there  to  argue  their  own  case.  I  cannot,  therefore,  look 
on  the  expressions  of  the  learned  Judges  in  that  case  as  entitled 
to  the  same  weight  as  if  they  had  been  made  after  an  actual 
issue  of  right  had  arisen. 

Lord  Justice  MeUieh,  indeed,  refers  to  two  other  cases,  MairAaU 
V.  The  UUesuHUer  Company  (3)  and  The  Eastern  Counties  BaHwy 

(1)  6  Man.  &  G.  613.  (2)  6  0.  B.  (N.a)  88a 

(3)  Law  Rep.  7  Q.  B.  166. 
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Ocmpamf  t.  Darling  (1),  not  for  the  purpose  of  shewing  that  there    H.  L.  (E.) 
is  no  sach  private  right  as  alleged  by  the  Appellant, ''  but  as        i876 
proving"  (2),  to  use  the  Lord  Justice's  own  words,  **that  the       ^^^ 
wharfinger  is  amply  protected  in  his  right  of  access  to  his  wharf  ^      *•       , 
by  his  interest  as  one  of  the  public  in  the  right  of  public  naviga-     Compant. 
tion,  and  that  there  is  no  necessity  to  invent  any  private  right  in 
him  as  a  riparian  proprietor."    It  is  suiBcient  to  say  that  these 
cases  appear  to  me  to  be  irrelevant,  and  that  the  question  is  not 
as  to  inventing  a  private  right  in  the  riparian  proprietor,  but  what 
are  the  rights  of  a  riparian  proprietor  actually  existent  which  are 
referred  to  in,  and  saved  by,  the  179th  section. 

On  the  whole  I  cannot  but  arrive  at  the  conclusion  that  the 
decree  of  the  Lords  Justices  ought  to  be  reversed,  and  that  the 
decree  of  the  Vice-Chancellor  Molina  of  the  3rd  of  May,  1875, 
ought  to  be  restored,  and  that  it  should  be  declared  that  the  peti- 
tion of  appeal  of  the  FisJmumgers^  Company  to  the  Court  of  Appeal 
in  Chancery  ought  to  have  been  dismissed  with  costs. 

LoBB  Chelmsford  : — 

My  Lords,  the  questions  for  the  determination  of  your  Lordships 
upon  this  appeal  are :  First.  What  are  the  powers  of  the  Conserva- 
tors of  the  River  Thames  under  the  53rd  section  of  the  Act  of 
20  &  21  Vict.  c.  cxlvii.  for  the  conservancy  of  the  river,  and  the 
restriction  of  those  powers  in  respect  to  the  private  rights  of  indi- 
viduals. 2ndly.  Whether  there  is  any  individual  right  or  privilege 
in  the  owner  or  occupier  of  Lyon^s  Wharf  peculiar  to  his  river 
frontage,  distinct  and  difibrent  from  the  right  of  all  the  Queen's 
subjects  in  the  highway. of  the  river. 

Upon  this  second  question  the  Lords  Justices  said  they  were 
''  unable  to  find  any  authority  for  holding  that  a  riparian  proprietor 
where  the  tide  flows  and  reflows  has  any  rights  or  natural  ease- 
ments vested  in  him  similar  to  those  which  have  been  held  in 
numerous  cases  to  belong  to  a  riparian  proprietor  on  the  banks  of 
a  natural  stream  above  the  flow  of  the  tide."  But,  with  great 
respect,  I  find  no  authority  for  the  contrary  proposition,  and  I  see 
no  sound  principle  upon  which  the  distinction  between  the  two 
descriptions  of  natural  streams  can  be  supported.    And  it  appears 

(1)  5  C.  B.  (N.S  )  821.  (2)  Law  Rep.  10  Ch.  Ap.  at  p.  692. 

3  2  Z  2 
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H.  L.  (E.)    to  me  that  cases  have  been  decided  which  are  strongly  opposed 

1876        to  it.    Why  a  riparian  proprietor  on  a  tidal  river  should  not 

Lton       possess  all  the  peculiar  advantages  which  the  position  of  his  pro- 

FisHMONORBs'  V^^^J  ^^*^  rclatiou  to  the  river  affords  him,  provided  they  occasion 

OoxpANT.  Qo  obstruction  to  the  navigation,  I  am  at  a  loss  to  comprehend. 
If  there  were  an  unauthorized  interference  with  his  enjoyment  of 
the  rights  upon  the  river  connected  with  his  property,  there  can, 
I  think,  be  no  doubt  that  he  might  maintain  an  action  for  the 
private  injury. 
/  The  owner  of  Lyon's  Wharf  has  a  double  frontage  to  the  Thames^ 
one  frontage  to  the  south  and  the  other  to  the  west.  The  west 
frontage  he  has  used  for  the  purpose  of  loading  and  unloading 
goods  into  craft,  in  WinchwortVs  Hole,  which  is  admittedly  part  of 
the  river  Thames.  No  question  of  prescription  enters  into  the 
case.  The  owner  of  the  wharf  has  an  undoubted  right  to  use  the 
river  flowing  up  to  his  premises  in  the  manner  he  has  done,  when- 
ever that  user  commenced.  The  authority  conferred  by  the  license 
of  the  Conservators  on  the  Fishmongers'  Company,  if  exercised, 
^  would  entirely  fill  up  Winchworth's  Hole  and  cut  off  all  access  of 
barges  to  the  west  front  of  Lyon's  Wharf. 

The  Lords  Justices  held  that  the  Conservators  have  power  to 
grant  this  license  under  the  53rd  section  of  the  Act,  and  that  Uiis 
power  is  not  restricted  by  the  179th  section  in  respect  of  the  owner 
of  Lyon's  Wharf  for  the  reason  they  had  already  given,  that  a 
riparian  proprietor  has  no  rights  over  the  river  or  the  shore  of 
the  riyer,  beyond  the  rights  of  the  rest  of  the  public.  They  say 
that  ^'  the  only  authority  which  was  cited  for  the  proposition  that 
a  riparian  proprietor  had  such  rights  was  the  case  of  Boss  v. 
Oroves  (1),  and  what  was  said  by  my  noble  and  learned  friend 
Lord  Hatherley  in  Th^  Attomey-Oenerai  y.  The  Conservators  of  the 
Biver  Thames  (2),  which,  however,  was  entirely  founded  on  the 
case  of  Bose  v.  Oroves  (1),"  which  they  thought  "  was  not  a  suflScient 
authority  for  the  proposition  it  was  cited  to  support."  "That 
the  declaration  was  ambiguously  framed,  so  that  it  was  difficult 
to  tell  whether  the  pleader  intended  to  rely  on  the  violation  of 
a  public  right  or  a  private  right."  Now  the  case  was  determined 
upon  a  motion  in  arrest  of  judgment,  in  which  the  only  question 
(1)  5  Man.  &  G.  613.  ,     (2)  1  H.  &  M.  1. 
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was  whether  the  declaration  diseloeed  a  good  cause  of  action.    H.L.(E.) 
The  Court  unanimoudj  held  that  the  declaration  did  not  complain       1876 
of  any  public  injury,  and  Mr.  Justice  Maule  said  (1)  :  "  Supposing       i^^^ 
that  the  declaration  did  allege  a  nuisance  to  a  public  highway,  yibbJxxsqzs»' 
still  there  is  a  clear  statement  of  a  private  injury  to  the  individual    Comfaht. 
complaining,  but  I  think  no  public  injury  is  alleged."    The  Vice- 
chancellor  was  therefore  justified  in  the    passing  remark  he 
made  in  The  Attomey-Oeneral  v.  The  ConservcUors  of  the  Biver 
Thames  (2),   which  the  Lords    Justices  disputed,  that  if  the 
Ftshmongera*  Company  had  their  wharf  with  the  right  of  access 
to  the  river,  and  this  were  taken  away,  they  would  be  within 
the  provisioDs  of  the  179th  section,  and  would  be  entitled  to  an 
injunction. 

The  Lords  Justices  state  as  the  result  of  their  judgment  that  the 
right  of  a  wharfinger  to  bring  an  action  or  file  a  bill  for  an  obstruc- 
tion in  the  riyer  that  renders  the  access  to  his  wharf  less  conve- 
nient, and  one  which  deprives  him  of  all  means  of  access,  depends 
on  the  same  legal  prmciple,  viz.:  that  he  sufiers  a  particular 
damage  from  a  public  nuisance,  and  in  neither  case  is  there  a  vio- 
lation of  any  private  right  of  his  distinct  from  the  public  right  of 
navigation  which  is  in  all  the  Queen's  subjects.  And  they  held 
that  they  could  not  aflBrm  the  decision  of  the  Vice-Chancellor  con- 
sistently with  the  cases  of  Keame  v.  TJhe  Cordwainera*  Company  (3), 
and  The  Attomey-Oeneral  v.  The  Conaervators  of  the  Thamea  (2). 

These  cases  appear  to  me  not  to  have  been  decided  upon  the 
ground  that  a  private  right  in  a  public  river  could  not  exist.  In 
Keama  v.  The  Corckoainera  Company  (3),  the  Court  of  Common 
Pleas  was  of  opinion  that  the  only  right  which  was  interfered  with 
was  a  right  of  enjoyment  in  the  free  nayigation  of  the  river  which 
the  Plaintiff  had  in  common  with  the  rest  of  the  public.  And  in 
The  Attomey-Oenerai  v.  The  Conaervatora  of  the  Rivet  Thames  (2), 
the  Yice-Chancelior,  after  making  the  observations  with  regard  to 
the  private  right  of  the  Fishmongers'  Company,  to  which  I  have 
already  referred,  added :  "  but  in  truth  the  access  is  not  blocked 
up.  The  wharf  will  not  be  as  readily  and  easily  approached,  and 
perhaps  not  at  all  by  the  same  route,  but  that  is  a  mere  interrupt 

(1)  5  lian.  &  G.  at  p.  622.  (2)  1  H.  &  M.  1. 

(3)  6  C.  B.  (N.S.)  388. 
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H.  L.  (E.)    tioii  to  the  navigation  of  the  river  which  they  enjoy  in  common 
1876        with  the  public,  and  not  as  part  of  their  special  right  of  access." 
L^  The  Solicitor-General  argued  that  under  the  53rd  section  of  the 

„      ^'        ,  Act  the  Conservators  have  an  absolute  and  unrestricted  power  to 

FrSHHOKOEBS  ^ 

CovFAixY,  authorize  the  owner  and  occupier  of  land  fronting  and  immediately 
adjoining  the  river,  to  form  an  embankment  into  the  body  of  the 
river,  and  that  the  179tn  section  did  not  apply  to  the  power  con- 
ferred by  the  58rd  section.  But  the  179th  section  qualifies  and 
restricts  whatever  powers  are  vested  in  the  Conservators  by  the 
Act.  It  enacts  that  none  of  the  powers  by  this  Act  conferred,  or 
anything  in  this  Act  contained,  shall  extend  to  take  away,  alter,  or 
abridge  any  right,  claim,  &c.,  to  which  any  owner  or  occupier  of 
any  lands,  tenements,  or  hereditaments  on  the  banks  of  the  river 
are  now  by  law  entitled.  But  then  it  was  said  that  if  the  179th 
section  did  apply,  the  right  protected  by  it  is  a  right  of  property 
and  not  a  right  of  action,  for  which  the  opinion  of  Mr.  Justice 
Crowder  in  Keama  y.  The  Cordwatners^  Company  (1)  was  quoted. 
A  right  of  action  in  the  present  case,  which  it  cannot  be  disputed 
Lyon  might  haye  maintained  against  an  individual  obstructing  the 
access  to  the  west  front  of  his  wharf,  would  be  an  action  for  an 
injury  to  the  enjoyment  of  his  right  of  property.  And  so  the 
obstruction  authorized  by  the  Conservators,  if  carried  out,  will  take 
away,  or  at  all  events  alter  or  abridge,  his  right  to  the  free  and 
lawful  application  of  his  property  to  the  purposes  of  his  business. 
To  shew  that  ^the  owner  of  Lyon^s  Wharf  has  a  private  right 
which  is  protected  by  the  179th  section,  the  counsel  in  the  Court 
below  cited  the  cases  of  2%«  Duke  o/Buedeuch  v.  The  Metropolitan 
Board  of  WorJcs  (2)  and  The  Metropolitan  Board  of  Works  v. 
McCarthy  (3)  decided  in  this  House,  of  which  the  Lords  Jostioes 
took  no  notice  in  their  judgment,  although  they  appear  to  me  to 
be  conclusive  authorities  in  the  Appellant's  favour.  In  these 
cases  it  was  determined  that  a  riparian  proprietor  on  the  river 
Thames  and  the  owner  of  lands  near  a  public  dock  upon  the  river, 
were  entitled  to  compensation  in  respect  of  their  lands  being  inju- 
riously affected  by  being  deprived  of  access  to  the  river  and  to  the 
dock.    Lord  Campbell  in  Be  Penny  (4),  which  was  the  case  of  a 

(1)  6  0.  B.  (N.S.)  388.  (3)  Law  Rep.  7  H.  L.  243. 

(2)  Law  Rep.  6  H.  L.  418.  (4)  7  EL  &  Bl.  at  p.  669. 
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claim  for  compensation  under  the  Lands  Clauses  and  Bailwajs    H.  L  (E.) 
Clauses  Acts,  stated  this  to  be  the  test  of  the  rights  that  '^  unless       1876 
the  particular  injury  would  have  been  actionable  before  the  com-       ltov 
pany  had  acquired  statutory  powers,  it  is  not  an  injury  for  which  ^jg^jQ^fQ^^* 
compensation  can  be  claimed."  Ookpant. 

The  Lords  Justices  held  that  Lyon,  a  riparian  proprietor,  had 
no  such  right  of  action,  nor  any  right  in  respect  of  his  property 
upon  the  banks  of  the  river  distinct  from  the  public  right  of  navi- 
gation in  all  the  Queen's  subjects.  But  when  this  House  decided, 
in  the  above  cases,  that  the  owners  of  lands  on  the  river  were  inju- 
riously afifected  by  having  their  access  to  the  river  cut  off;  as  the 
test  of  such  injury  was  the  right  to  maintain  an  action,  if  no  statu- 
tory powers  had  been  granted,  the  decisions  are  directly  opposed 
to  the  judgment  of  the  Lords  Justices,  and  if  they  had  considered 
them,  must,  I  venture  to  think,  have  led  them  to  a  different  con- 
clusion. 

I  agree  that  the  order  of  the  Lords  Justices,  reversing  the  decree 
of  the  Vice-Chancellor,  ought  to  be  reversed. 

LoBD  Selborne  : — 

My  Lords,  the  judgment  under  appeal  seems  to  be  founded 
upon  these  two  propositions :  First :  That  a  riparian  proprietor  on 
the  bank  of  a  tidal  navigable  river  has  no  rights  or  natural  ease- 
ments similar  to  those  which  belong  to  a  riparian  proprietor  on  the 
bank  of  a  natural  stream  above  the  flow  of  the  tide ;  Secondly :  That 
a  riparian  proprietor,  whose  frontage  and  means  of  access  to  sucn 
a  tidal  river  is  cut  off,  by  an  encroachment  from  adjoining  land 
into  the  stream,  suffers  no  loss  or  abridgment  of  any  private 
right  belonging  to  him  as  such  riparian  proprietor,  but  is  only 
damnified  in  common  with  the  rest  of  the  public  by  the  dimi- 
nution of  the  water  space  in  the  navigable  stream,  and  by  such 
obstruction  of  the  navigation  as  may  be  consequent  thereon. 

The  Lords  Justices  were  of  opinion  that  there  was  no  authority 
at  variance  with  these  propositions.  To  me  the  propositions 
appear  to  be  at  variance  with  the  opinions  delivered  in  this  House, 
both  by  the  Judges  who  attended  your  Lordships  and  by  the  noble 
Lords  who  took  part  in  the  decision,  in  the  case  of  The  Duke  of 
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fl.  L.  (E.)    Biiccleuoh  T.  The  Metropolitan  Board  of  Works  (1),  by  which  opinions 

1876        the  decision  of  this  Hoase  in  that  case  was  governed.  I  also  think 

^^jg       them  at  variance  with  the  yiews  of  the  law,  applicable  to  sach  ft 

*'  «M»  ^^^®  ^^  *^®  present,  which  were  expressed  by  the  learned  Judges 

Ck)MPAinr.  who  decided  Bose  v.  Qroves  (2)  and  The  Attomey-Chneral  y.  The 
Conservators  of  the  Thames  (3),  The  Lords  Justices  thought  that 
the  latter  of  those  two  decisions  would  have  been  virtually  ov6^ 
ruled,  if  the  judgment  of  the  Vice-Chancellor  in  the  present  case 
had  been  affirmed ;  but  they  only  arrived  at  that  conclusion  by 
themselves  first  overruling  a  distinction  which  the  Vice-Chanoellor, 
who  decided  that  case,  held,  without  doubt,  to  be  well  founded  ii^ 
law. 

Upon  principle,  as  well  as  upon  those  authorities,  I  am  of 
opinion  that  private  riparian  rights  may,  and  do,  exist  in  a  tidal 
navigable  river.  The  most  material  differences  between  the 
stream  above  and  the  stream  below  the  limit  of  the  tides  are, 
that  in  an  estuary  or  arm  of  the  sea  there  exist,  by  the  common 
law,  public  rights  in  respect  of  navigation  and  otherwise,  which 
do  not  generally  (in  this  country)  exist  in  the  non-tidal  parts  of 
the  stream;  and  that  thefunchis  or  bed  of  the  non-tidal  parts  of 
the  stream  belongs,  generally,  to  the  riparian  proprietors,  while 
in  the  estuary  it  belongs  generally  to  the  Grown.  But  the  rights 
of  a  riparian  proprietor,  so  far  as  they  relate  to  any  natmal 
stream,  exist  jfMre  naturm^  because  his  land  has,  by  natoie,  the 
advantage  of  being  washed  by  the  stream;  and  if  the  facts  of 
nature  constitute  the  foundation  of  the  right,  I  am  unable  to  see 
why  the  law  should  not  recognise  and  follow  the  course  of  nature 
in  every  part  of  the  same  stream.  Water  which  is  more  or  less^ 
salt  by  reason  of  the  flow  of  the  tides  may  still  be  useful  for 
many  domestic  and  other  purposes,  though  there  are  no  doubt 
some  purposes  which  fresh  water  only  will  serve.  The  general 
law  as  to  riparian  rights  is  not  stated  by  any  authorities,  that  I 
am  aware  of,  in  terms  which  require  this  distinction,  and,  if  there 
is  any  sound  principle  on  which  it  ought  to  be  made,  the  burden 
of  proof  seems  to  me  to  lie  on  those  who  so  affirm. 
..  As  for  the  public  right  of  navigation,  it  may  well  co-exist  ^th 

(1)  Law  Bep.  5  H.  L.  418.  (2)  5  Man.  &  G.  613. 

(3)  1  H.  &  M.  1. 
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private  riparian  rights,  which  must  of  coarse  be  enjoyed  subject    H.  L.  (£.) 
to  it;  jnst  as  where  there  is  no  nayigation,  each  riparian  pro-        1876 
prietor's- right  is  concurrent  with,  and  is  so  far  limited  by,  the       lt^ 
rights  of  other  proprietors.  Fibhmokoers' 

With  respect  to  the  ownership  of  the  bed  of  the  river,  this  Compaq. 
cannot  be  the  natural  foundation  of  riparian  rights  properly  so 
called,  because  the  word  '^  riparian  "  is  relative  to  the  bank,  and 
not  the  bed,  of  the  stream ;  and  the  connection,  when  it  exists,  of 
property  on  the  bank  with  property  in  the  bed  of  the  stream 
depends,  not  upon  nature,  but  on  grant  or  presumption  of  law. 
In  some  tidal  navigable  rivers  (as  the  Severn)  parts  of  the  bed  of 
the  tidal  stream  belong  to  riparian  owners ;  and  it  appears  from 
Mr.  AngeWs  book  (1)  (often  quoted  in  our  Courts)  that  in  PenntyU 
vania  and  Alabama^  states  whose  jurispradence  is  founded  gene- 
rally on  English  law,  the  whole  property  in  the  beds  of  large 
non-tidal  navigable  rivers  is  in  the  State.  The  title  to  the  soil 
constituting  the  bed  of  a  river  does  not  carry  with  it  any  exclusive 
right  of  property  in  the  running  water  of  the  stream,  which  can 
only  be  appropriated  by  severance,  and  which  may  be  lawfully  so 
appropriated  by  every  one  having  a  right  of  access  to  it.  It  is, 
of  course,  necessary  for  the  existence  of  a  riparian  right  that  the 
land  should  be  in  contact  with  the  flow  of  the  stream ;  but  lateral 
contact  is  as  good,  jv/re  ncUwm,  as  vertical ;  and  not  only  the  word 
"  riparian,"  but  the  best  authorities,  such  as  Miner  v.  CHlmaur  (2) 
and  the  passage  which  one  of  your  Lordships  has  read  from  Lord 
Wentleydale^a  judgment  in  Ohasemore  v.  Richards  (3),  state  the 
doctrine  in  terms  which  point  to  lateral  contact  rather  than 
vertical.  It  is  true  that  the  bank  of  a  tidal  river,  of  which  the 
foreshore  is  left  bare  at  low  water,  is  not  always  in  contact  with  the 
flow  of  the  stream,  but  it  is  in  such  contact  for  a  great  part  of  every 
day  in  the  ordinary  and  regular  course  of  nature,  which  is  an 
amply  sufficient  foundation  for  a  natural  riparian  right. 

Even  if  it  could  be  shewn  that  the  riparian  rights  of  the  pro- 
prietor of  land  on  the  bank  of  a  tidal  navigable  river  are  not 
similar  to*  those  of  a  proprietor  above  the  flow  of  the  tide,  I  should 
be  of  opinion  that  he  had  a  right  to  the  river  frontage  belonging 

(1)  Angell  on  Watercourses.  (2)  12  Moo.  P.  C.  131. 

(3)  7  H.  L.  G.  349. 
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H.  Jj.  (K.)    by  nature  to  his  land,  although  the  only  practical  adyantage  of  it 
1876        might  consist  in  the  access  thereby  afforded  him  to  the  water,  for 
Lyoit       the  purpose  of  using,  when  upon  the  water,  the  right  of  nayiga- 
Fifm^oiBs'  **^^  common  to  him  with  the  rest  of  the  public.    Such  a  right  of 
OoxpAiiT.    access  is  his  only,  and  is  his  by  yirtue,  and  in  respect  of,  his  ripa- 
rian property ;  it  is  wholly  distinct  from  the  public  right  of  navi- 
gation,   la  the  words  of  Lord  Justice  Mdluih  (1) :  ^  The  right  of 
embarking  and  disembarking,  and  so  using  his  property  as  a  wharf 
for  the  loading  and  unloading  of  goods,"  is,  ''a  most  valuable 
right,"  and  I  am  at  a  loss  to  see  why  it  should  not  be  recc^nised 
as  entitled  to  protection  under  the  179th  section  of  the  Thame$ 
Oonaervaney  Act,  although  (as  the  Lord  Justice  went  on  to  say), 
^  it  arises  simply  from  the  &ct,  that  he  owns  land  immediately 
abutting  on  a  public  navigable  river,  which  he,  as  one  of  the 
public,  is  entitled  to  use  for  the  purpose  of  navigation." 

It  was  admitted,  that  if  the  case  had  been  for  compensation 
under  the  Lands  Glauses  Acts,  the  land  of  the  riparian  proprietor 
would,  by  the  deprivation  of  this  water  frontage,  be  *'  injarionsly 
affected."  But  unless  this  was  an  interference  with  some  right  or 
privilege,  recognised  by  law  as  belonging  or  incident  to  the  land, 
it  would  be  no  actionable  wrong,  as  an  injury  to  the  land,  although 
not  authorized  by  Parliament;  and  in  that  case  the  land  would 
not  be  '^injariously"  affected.  If,  on  the  other  hand,  it  is  an 
interference  with  a  right  or  privilege  recognised  by  law  as  be- 
longing to  the  land,  that  right  or  privilege  ia  certainly  not 
identical  with  the  public  right  of  navigation.  The  cases  as  to 
alterations  of  the  levels  of  public  highways,  by  which  houses  imme- 
diately adjoining  have  been  deprived  of  their  access  to  and  from 
the  highway,  seem  to  be  authorities  d  fortiori  on  this  point ; 
because  they  had  not  in  them  the  element  of  a  right  jure  naiura. 
If  I  correctly  understand  the  Irish  case  of  Moore  v.  The  Oreai 
Southern  and  Western  BaUtoay  Company  (2),  which  was  approved 
and  followed  by  the  English  Court  of  Queen's  fiench  in  Oham- 
herlain  y.  The  Orystdl  Palace  Bailway  Company  {S\  those  autho- 
rities recognise  such  a  right  of  immediate  access  from  private 
property  to  a  public  highway,  as  a  private  right,  distinct  from 

(1)  Law  Rep.  10  Oh.  Ap.  at  p.  689.  (2)  10  Ir.  0.  L.  Rep.  (N.S.)  46. 

(3)  2  B.  &  S.  605-617. 
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the  right  of  the  owner  of  that  property  to  use  the  highway  itself,    H.  L.  (B.) 
as  one  of  the  public.  1876 

That  a  public  body,  such  as  the  Thames  Oonseryancy  Board,       ltoh 
should  be  empowered  by  Parliament  to  sell,  for  money,  to  private  pigHiioHona* 
persons  the  right  to  execute,  for  their  own  benefit,  works  injuriously    Company. 
affecting  the  land  of  an  adjoining  proprietor  without  compensating 
him  for  that  injury,  (which  is  the  contention  of  the  Bespondents,) 
is  inconsistent  with  the  ordinary  principles  and  with  the  general 
course  of  public  legislation  on  such  subjects.    When,  therefore, 
we  find  in  the  Act  which  is  alleged  to  confer  such  powers  a 
saying  clause  in  the  large  and  untechnical  terms  of  the  179th 
section,  by  which  (without  any  forced  or  unreasonable  extension 
of  their  natural  meaning)  this  class  of  rights  may  be  sufficiently 
protected,  I  think  we  ought  not  to  hesitate  to  construe  it  so  as  to 
afford  that  protection. 

I  am,  for  these  reasons,  of  opinion  that  the  present  appeal 
should  be  allowed. 

Decree  appealed  from  reversed ;  decree  of  Tice-Chan" 
eeUor  Matins,  of  the  3rd  of  May,  1875,  restored  ; 
cause  remitted  to  the  Court  of  Chancery,  with  a 
dedaraiion  that  the  petition  of  appeal  of  the 
Cov/rt  of  Appeal  in  Chancery  ought  to  have  leen 
dismissed  with  costs. 

Lords'  Journals,  27th  July,  1876. 

Solicitor^  for  the  Appellant :  BretteU,  Smythe,  &  BretteU. 
Solicitor  for  the  Bespondents :  C.  0.  Humphreys. 


Mard^  16. 
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H.L.(DiT.)  CAPTAIN  DE  THOREN Appellant; 

1?IS       THE  ATTOJEINEY-GENERAL  d  al.    .     .     .     RESPONDEirrs. 

Scotch  Doctrine  of  EMt  and  Repute  as  to  Marriage. 

Per  LoBD  Sblbornb  : — Habit  and  repute  is  not  a  mode  of  oonstitiitiiig  bnt 
of  pTOTing  a  marriage ;  and  when  a  true  and  undivided  balnt  and  repute  is 
shewn,  a  presumption  of  the  marriage  arises  by  the  Law  of  Scotland. 

Per  The  Lobd  Chamcellob  (1) : — The  presumption  of  marriage  is  much 
stronger  than  the  presumption  in  regard  to  other  facts. 

When  a  matrimonial  ceremony  took  place  in  Scotland^  the  parties  being 
ignorant  of  an  impediment,  afterwards  removed,  and  when,  believing  them- 
selves to  be  validly  married,  they  lived  together  continuously  for  yean  as 
husband  and  wife,  and  were  regarded  as  such  by  all  who  knew  them,  the 
marriage  was  held  to  have  been  established  by  the  force  of  habit  and  repate, 
without  any  proof  of  mutual  consent  by  verbal  declaration. 

It  must  be  inferred  that  the  matrimonial  consent  was  interchanged  as  soon 
as  the  parties  were  enabled,  by  the  removal  of  the  impediment^  to  enter  into 
the  contract. 

The  onus  of  rebutting  a  marriage  by  habit  and  repute  is  thrown  on  those 
who  deny  it. 

Per  Lord  Chelicsfobd  : — ^The  ceremony  which  took  place,  although  in- 
valid, was  undoubtedly  a  consent  by  the  parties  to  live  together  as  husband 
and  wife.  And  their  subsequent  cohabitation  was  a  proof  of  oontiniied 
consent. 

On  the  l8t  of  July,  1862,  Mr.  Wiiltam  Mis  FToZZ  obtained  from 
the  Divorce  Court  at  Westminster  a  decree  dissolyiug  his  then 
marriage,  but  not  enabh'ng  him  to  marry  again  until  the  expira- 
tion of  the  period  allowed  for  appealing  to  the  House  of  Lords, 
which  occurred  in  this  case  on  the  19th  of  February,  1863. 

Ignorant  of  this  temporary  impediment,  and  thinking  that  he 
might  marry  again  immediately  on  obtaining  the  diyorce,  Mr. 
Mis  Wall,  at  QJasgow,  in  8t.  Jvde's  Church,  on  the  16th  of  Jaly, 
1862,  was  married  to — or,  rather  went  through  the  ceremonial  of 
marriage  with — Miss  Sarah  Ogg^  both  parties  honestly  believing 
that  there  was  no  obstacle  to  their  union.  They  afterwards  re- 
sided together  constantly  as  husband  and  wife,  and  were  every* 

(1)  Lord  Cairns. 
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where  regarded  and  treated  as  such  in  Scotland,  in  Irdandy  and  in  H.  L.  (Biv.) 
England,  till  the  death  of  Mr.  Mis  Watt,  in  Noyember,  1867.       1876 
Of  the  connection  there  were   four  children,  two  sons  and  two  be  Thoben 
daughters.    One  of  the  sons,   William  EUis   Wall,  was  bom  in    j^ttoekey- 
Scotland,  on  the  30th  of  August,  1866,  and  the  other,  Edward    Gmceral. 
William  Wall,  was  bom  in  England,  on  the  17th  of  March,  1868. 

On  the  22nd  of  May,  1872,  the  two  sons,  having  an  interest  in 
English  real  property,  presented  by  their  mother  and  gaardian  a 
petition  to  the  Court  for  Divorce  and  Matrimonial  Causes,  praying 
a  declaration  that  they  "  were  severally  legitimate  sons  of  the 
aforesaid  William  Ellis  WdU,  and  Sarah  WaU,  and  that  the  mar- 
riage aforesaid  contracted  prior  to  the  birth  of  the  petitioners  was 
a  valid  marriage." 

The  legitimacy  of  the  children  of  course  depended  on  the  vali- 
dity of  their  parents'  marriage ;  and  the  question,  one  of  Scotch 
Law,  was,  whether  the  undoubted  fact  of  continued  "  habit  and 
repute "  was,  under  the  circumstances,  of  itself  su£Scient  to  prove 
a  marriage,  without  any  interchange  of  verbal  matrimonial  declara- 
tion— of  which  there  was  neither  evidence  nor  allegation. 

The  Judge  Ordinary  asked  the  opinion  of  the  Court  of  Session 
in  Scotland,  under  22  &  23  Vict  c.  63,  s.  1,  and  obtained  for 
answer  that  ''before  the  birth  of  the  eldest  son,  the  parents  had 
become  married  persons"  (1). 

Sir  James  Hannen  decided  that ''  the  parents  had  contracted 
with  each  other  a  valid  marriage  prior  to  the  30th  of  August, 
1866,  and  that  the  sons  were  legitimate." 

Against  this  decision.  Captain  de  Thoren  appealed  to  the  House, 
having  for  his  counsel  The  Solicitor-Oeneral  (Sir  H.  Oiffard,  Q.C.), 
Mr.  Matthews,  Q.C.,  Mr.  Thesiger,  Q.C.,  and  Mr.  H.  D.  Greene. 
The  Eespondent's  counsel  were  The  Attomey-Oeneral  (Sir  /. 
Holker),  The  SoUcUor-Oeneral  for  Scotland  (Mr.  Watson),  Mr. 
Soathgate,  Q.C.,  Dr.  Spinks,  Q.C.,  and  Mr.  ±  E.  Hardy. 

The  Appellant's  counsel  argued  that  inasmuch  as  the  parents 
had  always  regarded  themselves  as  having  validly  intermarried 
from  and  after  the  Glasgow  ceremonial,  there  was  not  and  there 
could  not  be  a  subsequent  interchange  of  nuptial  consent ;  and  the 
mere  '*  habit  and  repute  "  was  of  itself  insufiScient  to  constitute  a 
(1)  4  Scries  of  Scotch  Cases,  vol.  i.  p.  1036. 
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H.  L.  (Div.)  in  many  respects  different  from  the  present,  yet  it  was  held  in  a 

1876        most  striking  way  as  a  general  rule  that  the  presumption  of  mar- 

De  Thobin   ™^S^  ^b  ^^^  ^^^  same  as  the  presumption  raised  with  regard  to 

.     ••  other  facts,  which  may  be  presumed  either  the  one  way  or  the 

Attorney-  ,  i 

General,    other;   that  the  presumption  of  marriage  is  something  mach 

stronger ;  and  that  from  cohabitation  with  reputation  a  marriage 
is  to  be  presumed  unless  there  is  strong  and  cogent  evidence  to 
the  contrary.  One  of  the  most  striking  cases  that  can  well  be 
imagined  upon  this  subject  is  the  Breadalbane  Case  (1),  in  which  the 
presumption  was  held  to  be  one  that  not  only  might  be  drawn  but 
ought  to  be  drawn  from  the  cohabitation  with  habit  and  repute, 
although  in  that  case  the  cohabitation  commenced  with  a  ceremony 
of  marriage  which  not  only  was  invalid  by  reason  of  the  real  hus- 
band of  the  woman  being  alive  at  the  time,  but  was  known  to 
both  parties  to  be  invalid.  Your  Lordships  held  that,  notwith- 
standing that  the  marriage  could  not  have  been  valid  at  the  incep- 
tion, notwithstanding  that  both  parties  knew  that  it  was  invalid, 
notwithstanding  that  both  must  have  known  that  at  the  com- 
mencement of  their  cohabitation  that  cohabitation  was  illicit ;  still 
the  presumption  of  marriage  might  and  ought  to  be  drawn. 

My  Lords,  I  own  it  appears  to  me  that  that  was  a  somewhat 
stronger  case  than  the  present,  because  it  might  well  have  been 
fjEiirly  contended,  and  it  was  contended  with  great  energy,  that 
any  presumption  of  marriage  ought  to  be  held  to  be  rebatted  by 
the  fact  that  the  cohabitation  at  the  beginning  could  not  have 
been  intended  by  the  parties  themselves  to  be  a  cohabitation  for 
the  purpose  of  marriage,  because  they  must  have  known  that 
their  marriage  could  not  be  valid.  Here,  on  the  contrary,  the 
cohabitation  began  with  the  full  intention  of  the  parties  them- 
selves that  their  cohabitation  should  be  upon  the  footing  of  a 
legitimate  and  valid  marriage,  and  they  were  under  the  impression 
that  there  was  a  legitimate  and  vaUd  marriage.  If  that  is  so  I 
ask,  Why  should  it  not  be  presumed  from  the  cohabitation  with 
habit  and  repute  that  as  soon  as  that  obstacle  was  removed,  which 
it  very  shortly  was,  a  consent  was  exchanged  between  the  parties 
to  be  husband  and  wife,  when  you  would  make  that  presnmption 
in  a  case  such  as  the  Breadalbane  Case  was. 

My  Lords,  I  will  refer  to  the  Breadalbane  Case  for  the  pa^' 
(1)  Law  Rep.  2  H.  L.,  Sc.  269. 
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pose  of  reminding  your  Lordships  of  some^  or  at  least  of  one  of  H.  L«  (Div.) 
the  opinions  that  were  there  expressed.    Lord  Wedbury  says :  i876 

The  Appellant  objects  that  cohabitation,  which  began  when  the  parties  were  Ihi  Thobev 
incapable  of  contracting  marriage,  and  which  was  continued  without  change,  is 
ineffectual  to  form  the  basis  of  the  conclusion  that  consent  to  marry  was  inter- 
changed after  the  impediment  to  marriage  had  been  removed.  That  would  be 
a  very  important  rule  if  it  were  proved  to  be  well  founded ;  but  I  am  unable  to 
find  any  principle  to  justify  the  introduction  of  such  a  rule ;  and  what  is  more 
material  to  the  purpose,  I  am  unable  to  find  any  case  or  any  book  of  authority 
in  which  that  principle  has  been  either  followed  out  into  a  decision  or  has  been 
laid  down  as  a  rule  of  Scotch  law.  There  is  nothing  to  warrant  the  proposition 
that  the  subsequent  conduct  of  the  parties  shall  be  rendered  ineffectual  to  prove 
marriage  l^  reason  of  the  existence  at  a  previous  period  of  some  bar  to  the  inter- 
change of  consent.  It  would  be  very  unfortunate  if  it  were  so.  Marriage  may 
be  contracted  between  parties  in  a  foreign  land  where  certain  observances  are 
required  which /rom  ignorance  or  mistake  may  not  have  heen  fulfilled. 

So  that,  your  Lordships  will  observe.  Lord  WesBmry  here  pnt« 
as  an  illnstration  the  very  case  which  here  occurs.    He  continues: 

The  parties  having  cohabited  on  the  strength  of  an  imperfect  celebration^ 
may  afterwards  come  to  Scotland  and  reside  there  for  years,  continuing  the 
same  course  of  life.  It  would  indeed  be  a  very  sad  thing  if  such  a  course  of 
conduct,  lasting,  perhaps,  for  twenty  or  thirty  years,  were  insufQcient  to  warrant 
the  conclusion  of  marriage.  There  is  no  foundation  for  the  argument  that  the 
matrimonial  consent  must  of  necessity  be  referred  to  the  commencement  of  the 
cohabitation.  I  think  a  sounder  rule  and  principle  of  law  will  be  that  you  must 
infer  the  consent  to  have  been  given  at  the  first  moment  when  you  find  the 
parties  able  to  enter  into  the  contract 

,  The  argument  at  your  Lordships'  Bar  has  consisted  principally 
of  a  minute  criticism  of  the  wording  of  the  Case  sent  by  the  Judge 
Ordinary  for  the  opinion  of  the  Scotch  Court,  and  an  attempt  to 
establish  that  the  wording  of  that  case  merely  amounts  to  certain 
findings  by  the  Judge  Ordinary  which  in  some  way  established  as 
matters  of  fact  the  statements  which  are  made  for  the  particular 
purpose  of  this  case.  I  do  not  myself  read  these  statements  as 
doing  more  than  saying,  on  the  part  of  the  Judge  Ordinary  to  the 
Scotch  Court,  that  he  cannot  point  to  specific  evidence  of  an 
exchange  of  consent,  but  leaving  entirely  to  the  Scotch  Court  the 
duty,  if  it  be  their  duty,  and  if  they  think  it  is  their  duty,  to  draw 
the  inferences  which  the  Scotch  Law  would  warrant.  For  example, 
my  Lords,  the  principal  statement  relied  upon  in  that  case  is  this : 
Paragraph  5  states — 

From  the  time  of  the  said  marriage  ceremony  on  the  16th  of  July,  1862,  till 
Vol.  I.  3  3  A 
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the  death  of  the  said  WiUiam  EllU  WaU^  which  oooarred  at  Sidnumth^  in 
England^  on  the  23rd  of  July,  1871,  he  and  the  said  Sarah  Ogg  constantly,  con- 
tinuously, and  openly,  lived  and  cohabited  together  as  husband  and  wife,  and 
were  holden  and  reputed  to  be  so  by  their  relations  and  friends  and  by  all  who 
knew  them.  They  so  lived  and  cohabited  together  in  Scotland  from  the  16th  of 
June,  1862,  till  May,  1868;  in  Irdand  from  May,  1863,  tUl  March,  1864;  in 
SooUand  from  March,  1864,  till  November,  1867 ;  and  in  England  from  November, 
1867,  till  the  death  of  the  said  WiUiam  EUU  Wall.  The  habit  and  repute  which 
attended  from  cohabitation  from  the  first  and  throughout  was  undivided. 

The  6th  paragraph  states — 

The  said  William  Ellis  WaU  and  Sarah  Ogg  intended  to  contract  mairiage 
together.  The  marriage  ceremony  of  the  16th  of  July,  1862,  took  place  in  pnr- 
soanoe  of  that  intention.  They  believed,  and  never  prior  to  the  death  of  the  ssid 
William  Ellis  WaU  ceased  to  believe,  that  the  marriage  ceremony  was  lawful  and 
valid,  and  throughout  their  cohabitation  they  intended  to  stand  to  each  other  in 
the  relation  of  husband  and  wife,  and  believed  that  they  did  so,  and  their  said 
treatment  of  each  other  as  husband  and  wife,  and  of  their  children  as  legitimate 
ofibpring,  was  due  to  this  belief.  The  said  William  EUis  WaU  and  the  said 
Sarah  WaU  did  not  at  any  time  after  the  said  16th  of  July,  1862,  interchange 
or  express  to  each  other  any  consent  to  marry,  or  make  any  acknowledgment  with 
the  purpose  of  contracting  a  marriage,  unless  such  consent  or  acknowledgment  is 
to  be  inferred  as  a  presumption  of  law  from  the  facts  herein  stated. 

My  Lords,  I  rather  incline  to  the  opinion  that  that  amounts  to 
nothing  more  than  a  statement  that,  except  as  far  as  a  presumption 
of  law  was  proper  to  be  drawn  from  the  facts,  it  had  not  been 
affirmatively  and  directly  prored  before  the  learned  Judge  thai 
there  was  any  interchange  of  consent  to  marry.  And  undoubtedly 
no  such  exchange  of  consent  was  proved.  If  it  had  been  proved 
the  reference  to  cohabitation  with  habit  and  repute  would  have 
been  altogether  unnecessary.  But  I  certainly  hold  that  your 
Lordships  are  here  entirely  free  to  look  at  once  at  the  evidence 
given  before  the  learned  Judge  and  at  the  judgment  of  the  Judge 
Ordinary  founded  upon  that  evidence,  and  that  your  Lordships  are 
not  in  any  way  fettered,  as  I  have  said,  by  the  statement  of  £ftcts 
which  was  made  for  one  purpose,  and  one  purpose  only,  namely,  to 
obtain  the  opinion  of  the  Scotch  Court. 

Turning  to  the  evidence  given  before  the  Judge  Ordinary,  your 
Lordships  find  that  Mrs.  Sarah  Watt  was  examined.  In  her 
direct  examination  she  proves  that  after  the  marriage  ceremony  in 
July,  1862,  she  lived  with  Wmi/m,  Mis  Watt  as  her  husband  till 
his  death ;  that  children  were  born ;  that  during  the  lifetime  of 
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William  EUis  Watt  they  visited  and  were  visited  as  husband  and  H.  li.  (Div.) 
^ife,  and  treated  each  other  constantly  in  all  respects  upon  that       1876 
footing;  that  their  children  were  received  as  legitimate,  and  no  dsI^res 
doubt  existed  in  their  own  minds  that  they  were  so ;  that  Mr.  WaU    ,  ...f;  .^ 
was  anxious  for  a  son,  that  he  told  her  so,  and  the  reason  was  that    i^ssBBAL. 
he  was  to  inherit  entailed  property  in  England;  that  when  they 
lived  at  Dalkeith  they  were  visited  by  the  father  and  mother  of 
William  EUis  WaU^  who  took  away  the  eldest  girl  on  a  visit. 
Certain  letters  are  then  put  in  passing  upon  the  footing  of  their 
being  husband  and  wife.    That  being  the  evidence  in  chief^  she  is 
then  cross-examined  by  those  who  were  interested  to  rebut  the  pre- 
sumption of  law,  but  in  her  cross-examination  she  is  not  asked  one 
single  question  with  the  view  of  negativing  the  presumption,  or  of 
proving  that  no  consent  passed  between  them,  after  the  impedi- 
ment to  marriage  was  removed.    My  Lords,  if  that  is  so,  if  those 
who  have  the  on/us  of  rebutting  the  presumption  cast  upon  them 
take  no  step  to  rebut  that  presumption,  I  apprehend  that  the  pre* 
sumption  remains  in  its  full  force  and  vigour. 

Upon  these  grounds,  my  Lords,  I  submit  that  the  decision  of  the 
Judge  Ordinary  establishing  the  legitimacy  in  this  case  is  entirely 
correct,  and  that  this  appeal  ought  to  be  dismissed  with  costs. 

LoBD  Chelmsford  : — 

My  Lords,  the  question  to  be  determined  is  whether  there  was  a 
consent  to  a  marriage  between  William  EUis  WaU  and  Sarah  Ogg, 
evidenced  by  habit  and  repute,  prior  to  the  birth  of  the  elder  of 
the  sons.  If  there  were  no  other  question  than  this  in  the  case 
there  would  be  no  difficulty  in  giving  an  answer  in  the  affirmative. 
But  the  Appellant,  though  he  admits  that  there  had  been  such 
cohabitation  of  the  parties  as  husband  and  wife  as  in  an  ordinary 
case  would  have  conclusively  established  the  presumption  of  a 
marriage  by  consent,  yet  contends  that  the  circumstance  of  a  pre- 
vious ceremony  of  marriage  having  taken  place  between  the  parties* 
which  was  invalid,  though  unknown  to  them  to  be  so,  prevented 
that  presumption.  The  ground  of  this  argument  is  that  the  living 
together  of  the  parties  as  husband  and  wife  must  be  attributed  to 
the  invalid  ceremony,  and  therefore  that  the  habit  and  repute 
could  not  be  evidence  of  any  other  consent. 

3  3  A  2 
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H.  L.  (Div.)  In  the  case  sent  by  the  Judge  Ordinary  it  is  stated  that  prior  to 
1S76  the  death  of  William  Ellis  WcUl,  he  and  Sarah  Ogg  never  ceased  to 
Db  T^BKN  believe  that  the  marriage  ceremony  was  lawful  and  valid.  There 
was  no  evidence  given  before  the  Judge  Ordinary  to  this  effect. 
Mrs.  TFoS  was  called  as  a  witness,  and  no  question  to  elicit  that  fact 
(if  it  existed)  was  put  to  her.  If,  then,  the  case  is  to  be  disposed 
of  upon  the  facts,  without  reference  to  the  Case  prepared  to  obtain 
an  opinion  as  to  the  law,  it  appears  to  me  to  be  quite  open  to  your 
Lordships  to  presume  (especially  in  favour  of  the  legitimacy  of  the 
sons)  that  knowledge  of  the  invalidity  of  the  marriage  was  ac- 
quired during  the  cohabitation,  and  that  the  parties  subsequently 
lived  together  as  husband  and  wife.  If  it  be  asked  why,  with  this 
knowledge,  they  did  not  marry  openly  in  facie  ecelesisB,  it  may  be 
answered  that  probably  they  did  not  desire  to  have  it  known  that 
they  had  been  cohabiting  without  being  lawfully  married,  and 
that  it  was  unnecessary  in  Scotland,  as  their  continuing  to  live 
together  as  man  and  wife  afterwards  would  be  of  equal  efiScacy  with 
an  actual  marriage. 

But  taking  the  facts  as  they  are  stated  in  the  Case,  and  applying 
the  law  to  them,  the  Court  of  Session  is  of  opinion  that^  assuming 
the  ignorance  of  the  parties  of  the  invalidity  of  the  ceremony  of 
marriage  during  the  whole  period  of  their  cohabitation,  yet  after 
the  removal  of  the  impediment  to  their  marriage  and  before  the 
birth  of  their  eldest  son,  they  became  married  persons. 

I  agree  entirely  with  this  opinion.  A  marriage  is  established 
by  habit  and  repute  on  the  ground  that  the  cohabitation  as  hus- 
band and  wife  is  proof  that  the  parties  have  consented  to  contract 
the  relation.  If  any  legal  impediment  exists  to  prevent  their 
marrying,  as  long  as  it  continues  no  presumption  of  consent  can 
arise.  But  if  the  cohabitation  begins  in  an  illicit  intercourse,  and 
is  continued  after  the  bar  to  marriage  (whatever  it  may  be)  is 
known  to  be  removed,  habit  and  repute  may  have  their  proper 
operation  upon  the  continuing  cohabitation,  which  is  not  to  be 
referred  to  the  original  intercourse. 

In  the  present  case  the  ceremony  which  took  place,  although 
invalid,  was  undoubtedly  a  consent  by  the  parties  to  live  together 
as  husband  and  wife.  And  their  subsequent  cohabitation  was  a 
proof  of  continued  consent. 
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Bat  the  Appellant  seeks  to  displace  the  case  founded  on  habit  H.  L.  (Div.) 
and  repute  altogether  by  reason  of  the  invalid  ceremony  of  mar-        1876 
riage,  to  which  he  contends  the  consent  must  necessarily  be  dbThobbk 
referred.    Assuming  this  to  be  correct,  the  proof  of  consent  being    .     ^* 
unquestioned,  what  difference  can  it  make  that  the  motive  to  such     Gbkeral. 
a  consent  was  an  erroneous  belief  that  the  parties  had  the  sanction       *"~" 
of  a  legal  marriage.    The  habit  and  repute  arising  from  the 
parties  having  lived  together  as  husband  and  wife  for  many  years 
was  amply  su£Scient  to  prove  their  consent  to  contract  this  relation. 
Can  the  invalid  ceremony  of  marriage,  which  strengthens  the 
proof  of  consent,  have  the  effect  not  merely  of  weakening,  but  of 
entirely  destroying,  that  proof?    No  valid  consent  could,  of  course, 
be  given  during  the  time  allowed  for  appealing  against  the  decree 
of  divorce.    But  as  soon  as  that  time  had  passed  there  was  nothing 
to  prevent  the  marriage  of  the  parties,  or  to  invalidate  any  consent 
to  become  husband  and  wife ;  and  their  living  together  so  many 
years  as  married  persons  raised  a  presumption  of  their  consent  to 
contract  that  relation,  which  could  only  be  rebutted  by  proof  of 
some  fact  which  raised  an  impediment  to  their  marriage. 

LoBD  O'Hagan  : — 

My  Lords,  the  Appellant's  case  rests  really  on  the  7th  paragraph 
of  the  paper  submitted  by  the  Judge  Ordinary  to  the  Scottish 
Judges.  He  insists  that  it  sufiSciently  negatives  any  interchange  . 
of  consent  to  marry,  or  any  acknowledgment  with  the  purpose 
of  contracting  marriage,  between  the  father  and  mother  of  the 
Bespondeuts  at  any  time  after  the  invalid  ceremony  of  the  16th  of 
July,  1862.  Unless  it  amounts  to  such  a  negation,  and  unless  your 
Lordships  are  bound  to  accept  and  act  upon  it,  this  appeal  must 
be  dismissed.  There  is  no  other  foundation  for  it,  and  so  the 
learned  Counsel  for  the  Appellant  have  admitted  at  the  Bar. 

I  am  clearly  of  opinion  that  it  does  not  negative  either  the 
interchange  or  the  acknowledgment ;  and  even  if  it  did,  it  would 
not  avail  the  Appellant  as  against  the  evidence  in  the  case.  It  is 
not  at  all  a  positive  negation  of  consent,  for  it  is  qualified  by  the 
concluding  words,  "  unless  such  consent  is  to  be  inferred  as  a  pre- 
sumption of  law  from  the  facts  herein  stated."  If  those  facts 
raise  that  presumption,  its  negative  force  is  gone  and  the  consent 
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lLli.(l>iv.)  is  established.    And  so  the  Scottish  Court  has  held,  and  so  the 
1S76        Judge  Ordinary  has  found,  acting  on  its  authority. 

DbThobxn  ^^^  ^  ^"^^7  agree  that  eyen  if  the  Appellant's  construction  of 
**  ^  the  paragraph  had  been  maintainable,  it  would  not  have  been 
Obbsrai..  conclusive  on  this  House.  The  whole  matter  is  before  your 
Lordships.  You  hare  the  entire  evidence  open  to  your  con- 
sideration. The  Judge  Ordinary  has  no  power,  by  statute  or 
otherwise,  to  coerce  your  judgment ;  and  long  cohabitation,  with 
habit  and  repute  attached  to  it,  being  proved  by  perfectly  uncon- 
tradicted and  unchallenged  testimony,  I  think  your  Lordships 
would  have  been  fully  justified  in  inferring  the  consent  which 
makes  a  marriage,  according  to  the  usages  of  Scotland,  even  if 
you  had  not  the  advantage  of  finding  thai  inference  justified  by 
the  unanimous  opinion  of  the  learned  Judges. 

The  Judge  Ordinary  sought  to  be  informed  as  to  the  presump- 
tion of  law  which,  according  to  the  Scottish  law,  would  arise  upon 
the  facts  in  proof.  The  Dean  of  Faculty,  on  behalf  of  the 
Bespondents,  here  puts  the  case  very  strongly:  *'The  presump- 
tion is  unavoidable,"  he  said,  **  and  therefore,  as  I  say,  necessary ; 
and  if  your  Lordships  have  before  you  proof  of  cohabitation,  and 
of  habit  and  repute  following  on  that  cohabitation,  you  must 
declare  the  persons  husband  and  wife."  With  that  contention  the 
Court  agreed  and  found  accordingly  in  favour  of  the  marriage. 
They  could  not  have  done  otherwise  without  setting  at  naught  the 
'highest  legal  authorities  of  ScoOand.  **  Marriage,"  says  Erskine  (1), 
^  may  be  entered  into  when  the  consent  is  not  express,  but  is  dis- 
covered T^>U8  ipm  etfaetia.  In  this  way  it  is  presumed  or  inferred 
{torn  cohabitation,  or  the  parties  living  together  at  bed  and  board, 
joined  to  their  being  habited  and  reputed  man  and  wife."  And 
Stair  writes  to  the  same  effect :  "  Cohabitation  and  behaving  as 
man  and  wife  for  a  considerable  time  presumeth  marrii^e,  though 
there  be  neither  contract,  promise,  nor  Bpousalia  preceding,  nor 
evidence  of  copulation  by  children."  And  Erahine  (2)  describes 
a  presumptio  juris  as  **  that  which  is  in  general  terms  established 
by  our  decisions  as  a  presumption,"  ''so  that  it  is  taken  for  true 
only  till  the  contrary  shall  appear  to  the  Judge  to  be  supported 
by  stronger  evidence." 

(1)  Book  I.  title  6,  sect.  6.  (2)  Book  IV.  chap.  ii.  sect  36. 
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I  do  not  trouble  your  Lordships  by  referring  again  to  the  cases  H.  L.  (Div.) 
in  SeoHandeaid  in  this  Honse  which  fully  sustain  these  expositions        1876 
of  the  law.    Cohabitation  and  repute  do  not  constitute  the  mar-  d^  thobxet 
riage^  but  are  the  evidence  from  which  the  consent  essential  to  it   j^^roijnjY. 
is  conclusively  presumed,  in  the  absence  of  countervailing  proof  to    General. 
the  contrary.    No  formal  solemnization,  no  agreement  by  writing 
or  in  words,  is  needful  to  its  validity.    If  the  parties  live  together 
for  many  years  as  husband  and  wife,  believe  themselves  to  be  so, 
mean  themselves  to  be  so,  and  are  reputed  to  be  so,  as  in  this 
case,  by  all  the  world,  until  the  death  of  one  of  them,  the  presump- 
tion unrebutted  supplies  the  want  of  formal  ceremony  or  express 
contract,  and  validates  their  marriage,  with  all  its  legal  incidents. 

I  can  add  nothing  of  value  to  what  has  been  said  by  my  noble 
and  learned  friends  in  reply  to  the  argument  founded  on  the  void 
marriage  of  1862.  The  parties  were  then  undoubtedly  consenting 
to  the  union  which  both  desired,  and  I  am  unable  to  see  that 
there  is  anything  in  the  case  which  would  justify  your  Lordships 
in  disregarding  the  relations  maintained  by  them  until  the 
husband's  decease  and  the  recognition  of  their  marital  statWy  as 
giving  proof  of  continuing  consent,  because  the  acts  by  which  they 
had  striven  to  demonstrate  it,  in  the  first  instance,  failed  of  legal 
operation.  They  designed  to  be  husband  and  wife ;  they  demeaned 
themselves  as  husband  and  wife;  they  were  accepted  by  their 
neighbours  and  all  who  knew  them  as  husband  and  wife ;  and  the 
ingenious  argument  of  Mr.  Matthews  that  all  this  was  of  no 
account  to  raise  a  presumption  of  consent  because  they  had  made 
an  abortive  attempt  to  marry  formally,  seems  to  me  quite  unsup- 
ported by  authority,  and  to  have  no  countenance  from  the  reason 
of  the  thing,  or  from  the  social  policy  on  which  the  Scottish  law 
and  usage  have  been  based.  On  this  point  the  judgment  of 
Lord  Westhury  in  the  Breadalbane  Case  is  very  forcible  against 
the  Appellant. 

I  am  therefore  of  opinion  that  the  decision  of  the  Judge  Ordi- 
nary should  be  sustained,  and  the  appeal  dismissed  with  costs. 

LoBD  Selbobke  : — 

My  Lords,  the  argument  for  the  Appellants  rested,  first,  upon  a 
construction  of  the  7th  paragraph  of  the  Case  stated  by  the  learned 
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H.  L.  (Div.)  Judge  Ordinary  for  the  opinion  of  the  Court  of  Session,  which  (in 

1S76        my  judgment)  was  entirely  erroneous;  and,  secondly,  upon  an 

Ds  T^BEN   Attempt  to  get  rid  of  the  legal  presumption  arising,  according  to 

4tt^iwy-   *^®  ^*^  ^^  Scotland,  from  the  doctrine  of  **  habit  and  repute/  and 

Gknkral.    to  reduce  the  question  of  marriage  or  no  marriage,  in  this  case,  to 

one  of  evidence  as  to  the  constitution  of  a  formal  marriage 

per  verba  de  preesetUi  at  some  period  subsequent  to  the  16th  of 

July,  1862. 

Upon  the  first  point  I  am  clear  that  the  learned  Jadge  did  not 
state,  or  intend  to  state,  as  a  fact,  that  there  was  neyer,  after  the 
16th  of  July,  1862,  any  interchange  or  expressed  consent  to 
marry,  or  acknowledgment  with  the  purpose  of  contracting  a  mar- 
riage, between  William  Ellis  WaU  and  Sarah  Watty  but  that  be 
merely  stated  that  the  question,  whether  there  was  or  was  not 
snch  interchange,  consent,  or  acknowledgment,  was  to  be  treated, 
for  the  purpose  of  the  Case,  as  depending  solely  upon  such  pre- 
sumptions or  inferences  (if  any)  as  the  Scottish  law  would  draw 
from  the  other  facts  stated  in  the  preceding  paragraphs  numbered 
5  and  6. 

I  must  add  that  the  facts  stated  (for  the  purpose  only  of  the 
Case)  in  the  paragraph  numbered  6a,  appear  to  me  to  be  stated 
very  much  more  favourably  for  the  Appellant  than  was  warranted 
by  the  evidence  before  the  Judge  Ordinary,  which  did  indeed 
shew  that  the  parties  whose  marriage  was  in  question  believed 
themselves,  on  the  16th  of  July,  1862,  to  have  been  lawfully 
married  by  the  ceremony  which  then  took  place,  but  which  cer- 
tainly did  not  prove  that  they  never  afterwards  during  the  lifetime 
of  WiUiam  Ellis  WaU  became  aware  of  the  legal  invahdity  of 
that  ceremony :  on  which  point  (if  material  to  the  result  of  the 
case)  the  burden  of  proof,  in  my  opinion,  rested  entirely  on  the 
Appellant. 

I  also  think  that  there  is  no  ground  for  treating  the  statements 
in  this  Case  as  so  many  findings  by  the  learned  Judge  Ordinary 
upon  questions  of  fact  Those  statements  were  made  solely  for 
the  purpose  of  obtaining  an  opinion  from  the  Court  of  Session  as 
to  the  conclusions  of  the  law  of  Scotland  upon  the  hypothesis  of 
the  facts  so  stated.  If  the  evidence  which  was  before  the  Court 
did  not  establish  that  hypothesis  of  facts  on  any  material  point,  it 
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is,  in  my  opinioD,  the  duty  of  your  Lordships  now  to  have  regard  H.  L.  (Div.) 
solely  to  that  evidence  and  not  to  the  statements  in  the  Case.  isre 

Taking  this  view,  I  entertain  no  doubt  that  the  conclusion  DiT^mgr 
arrived  at  by  the  Ciourt  below,  that  the  children  of  William  EUis    ^     *• 
WaU  and  Sarah  Wall  were  legitimate,  was,  upon  the  evidence    Gesbbau 
before  the  Court,  and  having  regard  to  the  law  of  Scotland^  en- 
tirely  correct. 

With  respect  to  the  law  of  SeoUand^  I  apprehend  that  the 
argument  for  the  Appellants  at  the  Bar  was  at  variance  with  the 
principle  of  that  law  so  far  as  relates  to  the  presumption  of 
marriage  from  habit  and  repute.  It  is  indeed  true  that  habit  and 
repute  is  not,  by  the  law  of  Scotland^  a  mode  of  earutUiding^ — ^it 
is  only  a  mode  of  pravinff  marriage.  It  is,  however,  an  error  to 
suppose  that  what  is  called  habit  and  repute  is  a  mere  element  of 
proof  directed  to  the  establishment  of  the  actual  constitution  of 
marriage  at  some  moment  of  time,  supposed  to  be  single  and  defi- 
nite, though  not  precisely  ascertained  by  such  mutual  declarations 
as  would  be  necessary  for  the  direct  proof  of  a  marriage  per  verba 
depr«9entu  Consent  to  be  married  persons  (it  matters  not  in  what 
manner  expressed,  nor  whether  expressed  at  all,  otherwise  than 
tacitly,  rAus  el  faetis)  is  all  that  it  is  necessary  to  infer  in  these 
cases,  from  habit  and  repute — the  mutual  consent,  and  not  the 
mode  of  declaring  or  interchanging  it,  being  that  which,  by  the 
law  of  Scoikmd^  constitutes  marriage.  When  a  true  and  un- 
divided habit  and  repute  of  marriage  is  shewn,  a  presumption  of 
that  marriage  from  that  habit  and  repute  at  once  arises  by  the 
law  of  Scotland.  It  is  true  that  this  presumption  may  be  re- 
butted ;  but  the  onus  of  rebutting  it  is  thrown  by  the  law  (as 
I  understand  it)  on  those  whose  interest  it  is  to  deny  the  mar- 
riage. Nor  does  this  presumption  rest  on  decided  cases,  or  on 
the  authority  of  the  great  text-writers  of  the  Scottish  law  only. 
It  is  expressly  recognised  and  confirmed  by  the  statute  of  Jac.  4, 
c.  77,  of  1503,  which  was  mentioned  during  the  argument  at  the 
Bar.  That  statute  relates  immediately  to  the  claims  of  widows 
to  their  tierce ;  but  it  is  manifest  that  the  presumption  which  holds 
in  the  case  of  the  widow's  tierce  must  hold  equally  in  the  case  of 
the  children's  legitimacy.  The  question  in  the  present  case  arose 
in  the  exact  state  of  circumstances  contemplated  by  the  statute. 
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H.  L.  (Div.)  viz.,  after  the  death  of  the  reputed  husband,  the  maiziage  nerer 
1876        having  been  challenged  during  his  lifetime.    In  that  state  of 
DxTborex   circamstances  the  statute  says:  *'It  is  statute  and  ordained  aneiU 
.     **         the  exceptiom  proponed  against  widows,  pursuing  and  following 
Gehebal.    their  benefices  of  tierce,  or  the  profit  of  their  tierce,  whick  uofir 
times  proponed  against  those  toidows,  thai  they  were  not  laifffid 
wives  to  the  persons  their  htubands^  by  whom  they  follow  their  ioid 
tierce.    That,  therefore,  where  the  matrimony  was  not  accused  in 
their  lifetimes,  and  that  the  woman  ashing  (his  tierce  being  repuk 
and  holden  as  his  lawful  wife  in  his  lifetime,  shaU  be  tierced  and 
brook  her  tierce  without  any  impediment  or  exceptions  to  be  pro- 
poned against  her,  until  it  be  dearly  decerned  and  sentence  given 
thai  she  was  not  his  lawful  wife^  and  that  she  should  not  have 
a  lawful  tierce  therefor  f  distinctly,  therefore,  by  statute  throw- 
ing, in  all  such  cases,  the  onus  of  proof  upon  the  persons  who  deny 
the  marriage.     In  my  opinion,  therefore,  it  would  have  been 
entirely  contrary  to  the  presumption  of  Scotch  law,  and  a  great 
miscarriage  of  justice,  if  the  legitimacy  of  the  children  had  not 
been  established  upon  the  evidence  in  this  case. 

Decree  appealed  from  affirmed,  and  appeal  dismisssd 
wUh  costs. 

Agent  for  the  Attomey-Oeneral :  E.  L.  Bowdliffe. 
Agents  for  the  Appellant :  Tdllance  dt  Vallanee, 
Agents  for  the  Kespondents:    Taiham,   Proder,   Taiham,  d 
Procter,  London ;  and  Thomas  BamAy,  Worcester. 


May  22. 
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BAMSAY  etal. Appellants  ;    H.  L.  (So.) 

BLAIB Bespondent.  '    }^^ 

Orants  reserving  Minerals, 

Case  in  which  three  grants  of  land,  reserving  the  minerals,  hut  each 
reservation  varying  in  substance  and  expression,  were  held  to  have  respeo* 
lively  secured,  and  not  to  have  secured,  a  right  to  carry  outside  mineralB 
underneath  and  through  the  land  granted. 

Remarks  by  Lord  Chelmsford  and  Lord  Selhome  as  to  the  question 
whether  the  rights  reserved  were  rights  of  property,  or  rather  in  the  nature 
of  privileges,  servitudes,  or  easements. 

IN  this  case  the  suit  was  instituted  by  Mr.  Bladr  against  Mr. 
Bamsay  of  TiUiecovUry  and  the  Alloa  Coal  Companyy  to  prevent 
them  from  carrying  their  coal  works  under  Mr.  Blair's  lands, 
forming  portions  of  the  TUliecouUry  estate,  which  had  come  to 
him  at  different  periods  from  the  Bamsay  family,  as  Superiors 
thereofl 

The  defence  of  Mr.  Bamsay  and  of  the  AOoa  Coal  Company 
was  that  in  the  grants  to  Mr.  Blair  there  were  reserrations 
which  entitled  them  not  only  to  work  the  coal  under  Mr.  Blair's 
land,  but  also  to  make  and  use  passages  through  it  for  the  trans- 
mission of  coals  lying  outside  and  beyond  his  boundaries. 

Mr.  Blair  had  three  distinct  grants  of  contiguous  parcels  of 
land,  with  reservations  of  the  coal  underneath.  In  1825,  one 
parcel  was  granted  '*  reserving  the  coals  and  coal-heughs."  In 
1857,  another  parcel  was  granted  "  reserving  the  coal,  with  power 
to  dig  for,  work,  and  carry  away  the  same,  on  paying  the  surface 
damage." 

A  much  larger  retention  appeared  in  the  grant  of  1827,  the 
reservation  "  specifying  the  whole  coal,  stone  quarries,  and  all 
other  metals  and  minerals  within  the  said  land  and  with  power  to 
search  for,  work,  and  carry  away  the  same,  paying  all  damages." 

The  Lord  Ordinary  (1)  decided  as  to  the  grants  of  1825  and 

(1)  Lord  MacJcemie, 
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H.  L.  (So.)    1857y  that  the  Appellants  had  no  right  to  carry  outside  coal  or 

1876        other  minerals  through  the  Bespondent's  lands,  whether  below  or 

Bambat     above  ground,  except  through  coal  wastes,  or  through  the  land 

Blaib.      granted  with  the  large  reservation  of  1827.    The  Second  Division 

—        confirmed  the  Lord  Ordinary's  decision  (1) ;  and  thereupon  Mr. 

«  Ramsay  and  the  Alloa  Company  appealed  to  the  House,  having 

fur  their  counsel  Mr.  John  Pearson^  Q.C.,  and  Mr.  Cotton^  Q.C. 

Mr.  Southffote,  Q.C.,  and  Mr.  E.  Eay,  Q.C.,  appeared  for  the 
Bespondent. 

At  the  close  of  the  argument  on  behalf  of  the  Appellants,  the 
following  opinions  were  delivered  by  the  Law  Peers : — 

Lord  Chelmsfobd  : — 

My  Lords,  it  seems  to  me,  as  I  believe  it  seems  to  your  Lord- 
ships, that  there  is  no  difficulty  whatever  in  this  case,  and  that 
there  is  no  necessity  to  hear  the  4X)unsel  for  the  Bespondent 

The  simple  question  arises  upon  three  grants  with  reservations 

made  by  the  Appellant,  Mr.  Bamsay  of  Whiiehill    These  grants 

were  made  in  1825,  1827,  and  1857.    The  first,  that  of  1825, 

contained  this  proviso : 

Reserving  always  to  me,  my  heirs  and  successors,  the  coals  and  oool-heogbs, 
all  of  the  said  haill  lands  to  be  won  and  disposed  upon  by  me  and  my  foresaids 
at  our  pleasure. 

The  grant  of  1857  is  said  to  be  practically  in  the  same  terms; 
the  reservation : 


Excepting  always  the  coal  within  the  said  several  subjects  to  the  said  JatMS 
Blair,  which  coal  is  hereby  expressly  reserved  to  the  said  Robert  Bed/our  W^^r^' 
law  Bamsay,  with  full  power  to  him  to  dig  for,  work,  win,  and  carry  away  the 
same,  on  paying  the  surfiAce  damages  which  the  ground  may  thereby  sustain. 

With  regard  to  those  grants,  there  can  be  no  doubt  at  all  that 

the  only  reservation  is  of  the  coal  under  the  surface,  and  the 

grantor  would  have  no  power  whatever  to  carry  under  those  lands 

any  coals  or  minerals  won  and  worked  from  any  other  lands. 

The  reservation  in  the  grant  of  1827  is  more  extensive.    It  i^* 

Beserying  always  to  the  said  Bohert  Wardiaw  Bamtay  and  his  heirs  ^ 

(1)  Scotch  Cases,  4th  Series,  vol.  iii.  p.  25. 
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successors  the  whole  coal,  stone  quarries,  and  aU  other  metals  and  minerals  within  H.  L.  (So.) 

the  said  three  acres  of  the  lands  hereby  disposed,  with  power  to  search  for,  work,  .g-^ 

and  cany  away  the  same,  they  always  paying  to  the  said  Jamea  Blair  and  his  s^^^ 

foresaids  all  damages."  Bahsat 


Undoubtedly  under  that  grant  the  whole  of  the  land  under  the 
surface,  all  the  coals,  and  all  the  metals  and  minerals,  were  reserved 
to  the  grantor,  and  it  gave  him  a  right  of  course  as  upon  his  own 
property  to  make  any  way  for  any  coals  or  other  minerals  that  he 
might  have  in  any  other  part  of  his  lands.  But  in  this  case  he 
could  not  use  that  power,  because  there  were  barriers  on  either 
side  which  prevented  access  to  that  underground  by  reason  of  the 
grants  of  1825  and  1857. 

My  Lords,  the  Judges  have  been  unanimous  on  this  subject^  and 
are  of  opinion  that  Mr.  Bamsay  had  no  power  whatever  to  use  the 
underground  of  the  lands  reserved  for  the  purpose  of  carrying 
away  coals  or  minerals  from  any  other  lands  which  were  not 
granted. 

I  cannot  help  observing  that  I  think  Lord  Ormidale,  in  giving 
judgment  in  this  case,  has  stated  that  which  is  not  perfectly 
correct,  because  he  says  that  the  reserved  right  to  work  and  cany 
away  the  coal  was  not  of  the  nature  of  a  proprietary  right,  but 
rather  of  the  nature  of  a  '^  privilege,  servitude,  or  easement." 
Now,  it  appears  to  me,  that  being  upon  a  grant  or  reservation  of 
mmeia\8,  prima  facie  it  must  be  presumed  that  the  minerals  are 
to  be  enjoyed,  and  therefore  that  a  power  to  get  them  must  also 
be  granted,  or  reserved,  as  a  necessary  incident.  As  was  said  by 
Lord  Wemleydah  in  the  case  of  Bowbolham  v.  Wilson  (1)  :  *'  It  is 
is  one  of  the  cases  put  by  ShepparcPa  Touchstone  in  illustration  of 
the  maxim,  *  Quando  aliquid  coneedUur,  eoncediiur  etiam  el  id  sine 
^pio  res  ipsa  non  esse  poinU^  that  by  a  grant  of  mines  is  granted 
the  power  to  dig  them."  This  power  to  dig  would  of  course  be 
futile  unless  it  involved  the  right  of  bringing  to  the  surface.  A 
necessary  incident  to  a  grant  cannot  therefore,  in  my  opinion,  be 
Btyled  a  "  privilege,  servitude,  or  easement." 

I  think  the  matter  is  perfectly  clear,  and  I  move  your  Lord- 
ships that  the  interlocutor  of  the  Court  of  Session  be  affirmed. 

(1)  8  H.  L.  a  860. 


Blair. 
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H.  L.  (Sc.)    LoBD  Hathbblby  : — 

J53f  My  Lords,  I  am  entirely  of  the  same  opinion. 

Hambay  In  the  case  of  the  Dvke  of  Hamilton  v.  Graham  (1)  it  was 
Blauu  clearly  pointed  out  what  the  exact  right  of  a  proprietor  was  m 
respect  of  a  property  excepted  from  a  demise ;  and  as  to  which 
therefore  all  the  original  rights  of  the  demising  proprietor  remained, 
together  with  all  the  incidents  to  that  property  necessary  to  its 
working  and  enjoyment,  that  which  the  owner  has  reserved  to 
himself  being  as  much  his  as  other  parts  of  his  land  of  which  he 
has  made  no  demise  whatever.  In  the  Duke  of  HamiUorCs  case  it 
did  not  appear  from  the  evidence  that  he  was  exceeding  that 
right ;  it  did  not  appear  that  he  was  using  for  any  purpose  what^ 
soever  anything  but  that  portion  of  the  mineral  property  which  he 
had  actually  reserved,  and  over  which  he  had  entire  and  complete 
dominium;  and,  therefore,  it  was  held  that  he  was  not  trans- 
gressing his  own  grant  or  departing  in  any  way  from  it.  But  as 
respects  the  power  of  working,  whether  incidental  to  the  reserva- 
tion of  the  property,  or  expressly  specified  in  the  instrument,  no 
right  of  property  is  attached  to  that — it  is  simply  a  right  of  avail- 
ing yourself  of  that  property  which  you  have  reserved  to  yourself 
in  the  lands  in  question. 

Now  the  right  which  has  been  reserved  in  this  case  is  only  a 
right  to  the  coals  under  the  lands  which  have  been  parted  with ; 
that  is  to  say,  a  right  to  the  portion  of  the  coal  situated  under  the 
surface  demised  to  the  Bespondent;  and  nothing  can  be  done 
beyond  the  purpose  of  working  the  coal  under  the  Bespondent*s 
lands  and  no  other  coal.  That  really  seems  to  me,  my  Lords,  the 
simple  principle  upon  which  the  Court  has  proceeded  ;  and  as  \o 
the  question  of  interpretation,  I  do  not  see  how  we  can  give  to  tbe 
words  "  coal  and  coal-heughs  "  (whatever  coal-heughs  may  mean) 
any  interpretation  going  such  a  length  that  it  would  amount  to  a 
reservation  of  all  the  wastes  between  the  different  seams  of  coal  in 
these  lands.  As  regards  the  intervening  piece  of  land  demised  by 
the  grant  of  1827,  the  reservation  is  more  extensive.  The  resenra- 
tion  there  is  of ''  the  whole  coal,  stone  quarries,  and  all  other  metals 
and  minerals  within  the  "  lands  demised, ''  with  power  to  search  for, 

(1)  Law  Bep.  2  H.  L.,  Sc.  &  Div.  App.  Oa.  p.  166. 
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worky  and  carry  away  the  same."  If  those  who  advised  Mr.  Bamaay   H.  L.  (Sa) 
with  regard  to  the  gmnting  of  his  leases,  had  happily  thought  of       1876 
drawing  the  other  two  leases  in  the  same  form,  it  is  possible  that  he     ramsat 
might  have  found  himself  in  a  more  favourable  position ;  but  as 
things  stand  I  have  no  hesitation  in  coming  to  the  conclusion  that 
the  Bespondent  is  right ;  and  that  the  appeal  ought  to  be  dis- 
missed. 

LoBD  Sblborhe  : — 

Hy  Lords,  the  question  seems  to  me  to  be  a  very  simple  one, 
both  in  fact  and  in  law. 

The  engineer,  Mr.  Bimpton^  finds  in  the  report,  which  is  the  only 
evidence  as  to  the  facts,  that  the  level  cross-cut  which  he  speaks 
of  by  the  word  **  mine ''  '*  runs  under  the  Pursuer's  lands  partly  in 
the  Cherry  coal  waste  and  Splint  coal  waste,  and  partly  in  other 
strata,**  and  that  the  strata  through  which  the  mine  passes  other 
than  the  coal  consist  chiefly  of  shale  and  sandstone.  The  interlo- 
cutors under  appeal  have  recognised  the  right  of  the  Appellants  to 
carry  through  the  coal  and  the  coal  wastes  whatever  he  is  able  to 
carry  through  them  without  any  interference  on  the  part  of  the 
Pursuer,  but  have  denied  him  that  right  as  to  the  other  strata, 
stated  here  to  consist  chiefly  of  shale  and  sandstone.  The  only 
possible  question  that  I  can  see  is,  whether  by  the  grants  of  the 
two  feus  of  1825  and  1851  those  other  strata  of  shale  and  sand- 
stone passed  in  fee  to  the  feuar,  who  was  the  Pursuer  in  the  action, 
or  were  reserved  and  excepted  in  fayour  of  the  Appellant. 

Looking  at  the  terms  of  the  grants  I  can  see  no  ground  whatever 
for  raising  so  much  as  a  doubt  that  those  other  strata  of  shale  and 
of  sandstone  passed  to  the  feuar,  and  were  not  reserved  or  excepted 
in  fayour  of  the  Appellants.  Li  the  first  grant  the  only  thing  ex- 
cepted is  whatever  is  properly  described  by  the  words  ''coals  and 
coal-heughs.*'  The  expression  ''coal-heughs"  is  interpreted  to 
mean  coal  pits.  As  there  were  no  open  pits  at  that  time  under 
this  land,  I  take  that  as  equivalent  to  coal  mines ;  but  coals  and 
coal  mines  mean,  I  apprehend,  when  unopened  mines  are  spoken 
of,  nothing  more  nor  less  than  the  veins  or  seams  of  coal  under- 
lying the  surfiace.  Whatever  he  can  do  within  the  limits  of  those 
veins  or  seams,  whether  before  or  after  their  exhaustion  by  work- 


Blair. 


706  HOUSE  OF  LORDS  [VOL.  I. 

H.  L  (So.)   iDg,  is  still  permitted  to  him  by  these  interlocutors,  and  the 

1876        question  arises  solely  as  to  the  other  strata,  which  are  neither  coals 

RA1I8AT     nor  coal  mines.    With  respect  to  the  third  grant,  there  is  even 

less  apparently  upon  which  the  argument  can  be  founded  than  in 

the  first,  because  the  words  **  coal-heughs  "  are  not  there,  but  only 

**  the  coal." 

My  Lords,  I  must  take  the  liberty  of  saying  that  I  think  Lord 
Ormiddle  was  not  so  far  wrong  in  the  language  which  he  used.  No 
doubt  the  right  to  work  coal  which  is  reserved  under  land  other- 
wise granted  is  a  right  connected  with  property  in  the  person  who 
makes  the  reservation  in  his  own  favour,  and  not  like  an  easement 
in  gross,  something  independent  of,  something  unconnected  with 
the  reserved  property.  Still,  so  far  as  it  is  a  right  to  be  exercised 
not  within  the  solum  which  is  reserved,  but  over  and  through  the 
solum  which  is  granted,  I  cannot  but  think  that  Lord  OrmidaU  was 
justified  in  describing  it  by  the  words  "privilege,  servitude,  or 
easement." 

Inierloeutor  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Agents  for  the  Appellants :  HolmeSy  Anton^  Greig,  dt  White. 
Agents  for  the  Bespondent :  Orahames  dk  Wardlaw. 
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[PRIVY  COUNCIL.] 
GEORGE  MEREDITH  BELL Appellant;         j.c.» 

AKD  1876 


)F  LAND  REVENUE  ) 

•         ••••••  I 


THE  RECEIVER  OF  LAND  REVENUE  )  „  »»«*  w,  «• 

OP  SOUTHLAND  ^  RESPONDBin-.        — 


ON  APPEAL  FROM  THE  COURT  OP  APPEAL,  NEW  ZEALAND. 
Souihlatid  Waste  Lands  Act,  1865— 5to^u<ory  Contract. 

The  Appellant,  ander  sect.  12  of  the  Southland  Waste  Lands  Act  of  1865, 
on  the  7th  of  July,  1873,  caused  his  name  to  be  entered  in  the  application 
book  mentioned  therein  as  a  person  desirous  to  make  an  application  to  the 
Board  for  a  grant  of  certain  Crown  lands.  At  that  date  the  price  of  such 
lands  was  £1  an  acre ;  but  on  the  9th  of  the  same  July  the  price  thereof 
was  raised  to  £3  an  acre,  the  applicant  receiving  immediate  notice  thereof. 
On  the  10th  of  July  the  Appellant's  application  was  presented  to  the  Board, 
which  then  determined  that  he  was  entitled  to  purchase  the  land,  no  price 
being  speci&ed  either  in  the  application  or  by  the  Board. 

Upon  a  rule  nisi  for  a  mandamus  to  the  Receiver  of  Land  Revenue  to  receive 
payment  from  the  Appellant  at  the  rate  of  £1  per  acre  for  the  said  lands : — 

Held,  that  the  grant  of  the  application  must  be  taken  to  have  been  at  the 
price  ruling  on  the  10th  of  July,  namely,  at  £3  an  acre,  and  not  at  the  price 
ruling  at  the  date  of  Appellant  entering  his  name  in  the  application  book. 

IHIS  was  an  appeal  from  a  judgment  of  the  Gourt  of  Appeal 
of  New  Zealand  (Dec.  10,  1874),  reversing  a  judgment  of  the 
Supreme  Court  of  New  Zealand  (Oct.  80, 1874),  by  which  it  had 
been  ordered  that  a  rule  nisi  which  had  been  obtained  by  the 
Appellant  calling  upon  the  Bespondent  to  shew  cause  why  a  writ 
of  mandamus  should  not  issue  directed  to  the  Bespondent  com- 
manding him  to  receive  from  the  Appellant  payment  at  the  rate 
of  20&  per  acre  for  certain  Crown  lands  which  the  Appellant  had 
applied  for  or  elected  to  purchase  under  the  Southland  Waste 
Lands  Aet^  1865  (29  Vict.  No.  59),  and  upon  the  receipt  of  the 
said  purchase-money,  together  with  the  estimated  costs  of  sur- 
veying the  said  lands,  to  deliver  to  the  Appellant  certificates  in 
due  form  of  law  that  the  said  lands  had  been  disposed  of  in  con- 

*  Present :— Sir  Jakks  W.  Ck)LViLB,  Sib  Babnes  Peacook,  Sib  Montague 
E.  Smith,  and  Sib  Bobebt  P.  Collieb. 
Vol.  I.  8  »  B 
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J.C.  formity  with  the  said  Act,  and  that  all  moneys  due  in  respect 

1876  thereof  had  been  received  by  him  in  cash,  should  be  made 

Bell  absolute. 

RioimsR  OP  '^^^  ^^  appear  in  the  judgment  of  their  Lordships. 

Land 

^^^1^.       Mr.  Fitzjamea  Stephen,  Q.C.,  and  Mr.  /.  D.  Wood,  for  the 

Appellant,  contended  that  he  was  entitled  to  purchase  the  Crowa 

lands  for  which  he  applied  at  the  rate  of  £1  per  acre,  which  was 
the  price  fixed  at  the  time  when  he  made  his  application.  That 
application  was  complete  when  a  written  application  in  the  proper 
form  for  the  land  was,  on  the  7th  of  July,  1873,  lodged  with  the 
proper  o£Scer  of  the  Waste  Lands  Board,  and  an  entry  in  the  proper 
form  was  made  in  the  application  book.  The  Appellant  thereby,  on 
the  7th  of  July,  1873,  acquired  an  indefeasible  right  to  purchafie  the 
land  at  the  rate  of  £1  per  acre.  He,  on  the  proper  construction  of  the 
Waste  Lands  Act,  1865  (see  especially  sects.  12  and  26),  obtained 
a  statutory  right  so  to  do:  see  Blaekioood  v.  London  Chartered 
Bank  of  Australia  (1).  Even  if  the  Appellant's  application  oaght 
not  to  be  considered  as  haying  been  made  on  the  7th  of  July,  1873, 
it  ought  to  be  considered  as  having  been  made  on  the  next  day, 
being  the  day  on  which  the  Board  sat  and  might  have  considered 
the  Appellant's  application. 

Mr.  Leiih,  Q.C.,  Mr.  B.  E:  Turner,  and  Mr.  GUmour,  for  the 
Kespondents,  were  not  called  upon. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Babnes  Peacock  : — 

In  this  case  Oeorge  Meredith  BeB  obtained  a  rule  nisi  calling 
upon  the  Beceiver  of  Land  Bevenne  of  Southland,  who  is  the  Re- 
spondent in  this  case,  to  shew  cause  why  a  mandamus  should  ^^ 
issue  commanding  him  to  receive  from  the  Appellant  -p^jmetA  at 
the  rate  of  20s.  per  acre  for  certain  Crown  lands  which  the  ApP' 
lant  had  applied  for  or  elected  to  purchase  under  the  South^^ 
Waste  Lands  Act  of  1866,  29  Vict  No.  59.  The  Supreme  Ourt 
after  hearing  the  case  made  that  rule  absolute,  upon  whicb^  ^^ 
Bespondent  appealed  to  the  Conrt  of  Appeal  for  NewZealand^  ^ 

(i)  Law  Rep.  5  P.  C.  110. 
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that  order  makiBg  the  rule  absolute  was  reversed.  Mr.  BeU  now  J.  C. 
appeals  to  Her  Majesty  in  C!ouncil  against  the  decision  of  the  1876 
Court  of  AppeaL  Bell 

The  question  depends  upon  the  true  construction  of  the  Act,  b^qJ^  ^ 
29  \icLNo.59,tiie  Waste  Lands  Ad  of  1865.  Sect  6  is  as  follows :  ^-^^ 
**  There  shall  be  established  a  board,  called  the  Waste  Lands  Board,  Southj^and. 
to  consist  of  one  chief  commissioner,  and  of  not  less  than  three  nor 
more  than  five  other  commissioners,  all  of  wlxom  shall  be  appointed 
and  be  removable  by  warrant  under  the  hand  of  the  superinten- 
dent." By  sect  7  it  was  enacted  that  the  Waste  Lands  Board 
should  sit  at  the  principal  land  o£Soe  of  the  province  at  certain 
stated  times,  to  be  determined  by  the  superintendent;  and  it 
appears  by  the  second  paragraph  of  the  affidavit  of  the  Appellant, 
that  the  days  fixed  were  Tuesday  and  Friday  in  every  week. 
Sect  10  enacted  that  **  all  applications  for  land  and  for  pasturage 
and  for  timber  licences  shall,  after  hearing  evidence  when  neces- 
sary, be  determined  by  the  Board  at  some  sitting  thereof." 
Sect  12,  which  is  one  of  the  important  sections  of  the  Act, 
enacted  that ''  a  book,  to  be  called  the  '  application  book,'  shall 
be  kept  open  during  office  hours  at  the  land  office,  in  which  the 
name  of  every  person  desiring  to  make  any  application  to  the 
Board  shall  be  written  in  order  by  himself  or  any  person  duly 
authorized  on  his  behalf."  According  to  this  section,  all  that  the 
applicant  is  to  do  is  to  write  his  name  in  the  application  book  as 
a  person  desirous  to  make  an  application ;  and  in  this  particular 
case  the  entry,  which  was  made  in  the  book  on  the  7th  of  July  by 
Mr.  Maepherson  as  the  agent  for  Mr.  Bdl,  was  in  the  following 
terms :— **  O.  M.  BeU  per  Wm.  Maepherson,  7th  July,  1873."  He 
merely  wrote  the  name  and  the  date  of  writing  it  The  section 
goes  on :  ^  And  the  Clommissioners  shall,  during  the  sittings  of 
the  Board,  consider  and  determine  all  applications  in  the  order  in 
which  they  shall  appear  in  the  application  book :  Provided  that 
if  any  person  shall  not  appear  himself  or  by  some  person  duly 
authorized  on  his  behalf  before  the  Board  when  called  in  his  turn, 
his  application  shall  be  dismissed  until  his  name  shall  appear  again 
in  the  book  in  order."  A  little  confusion  arises  from  the  use  of 
the  word  **  application  "  in  this  section.  The  word  ^  application  " 
8  referred  to  in  the  first  portion  of  the  section  in  this  way,  '^  every 
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J.  0.  person  desiring  to  make  any  application/'  Then,  in  the  second 
1876  part,  it  is  said  that  all  applications  shall  be  considered  and  deter- 
■Qjg^^  mined  in  the  order  in  which  they  shall  appear  in  the  application 
Bkbivkb  of  ^^^^^*  ^^^  ^®  ^^  ^^^  ^^*  require  the  terms  of  the  application 
Lakd  itself  to  appear  in  the  book ;  it  merely  requires  the  name  of  the 
Southland/  person  desirous  of  making  an  application,  and  the  true  constroo- 
tion  of  the  word  *'  applications "  in  the  second  portion  of  this 
section  is,  applications  of  the  intention  to  make  which  to  the 
Board  applicants  have  given  notice.  Then  the  third  portion  of 
the  section  says,  **  Provided  that  if  any  person  shall  not  appear 
himself  or  by  some  person  duly  authorized  on  his  behalf  before 
the  Board  when  called  in  his  turn,'' — ^that  is,  according  to  the 
order  in  which  his  name  appears  in  the  application  book — ^''his 
application  shall  be  dismissed ;"  that  is  to  say,  unless  he  appears 
he  shall  not  be  at  liberty  to  make  an  application.  Nothing  is 
said  in  the  Act  of  delivering  or  lodging  a  written  application, 
specifying  the  particular  land  for  which  it  is  the  intention  of  the 
applicant  to  make  application.  It  had  been  the  practice  of  the 
Board  (probably  they  had  made  some  rule  on  the  subject),  as 
appears  by  the  fourth  paragraph  of  the  Appellant's  a£Bdavit^  to 
hear  and  determine  only  such  applications  for  land  as  had  been 
lodged  with  the  proper  officer  of  the  Board  at  least  the  day 
previous  to  the  day  on  which  the  Board  met  for  the  transaction  of 
business.  Now,  the  lodging  of  the  application  was  not  the  pre- 
senting of  an  application  to  the  Board ;  applications  to  the  Board 
were  not  presented  until  the  day  of  their  sitting.  In  paragraph  5 
of  the  affidavit  it  is  said,  **  That  at  such  sittings  as  aforesaid  of 
the  said  Board,  the  applications  for  land  were  opened  and  con- 
sidered in  the  order  in  which  the  applicants'  names  appeared  in 
the  said  application  book."  It  appears,  therefore,  to  their  Lord- 
ships that  the  12th  section  of  the  Act  merely  required  an  entry 
in  the  book  of  the  name  of  any  person  intending  to  make  an 
application,  and  that  it  did  not  give  him  a  right  to  have  an  appli- 
cation which  he  should  afterwards  present  to  the  Board  deter- 
mined in  any  particular  manner.  He  was  to  make  his  application 
to  the  Board,  and  bring  his  case  within  the  law  as  it  stood  at  the 
time  when  he  came  before  the  Board.  Sect.  26  enacts  that,  ''All 
lands  not  included  in  any  of  the  foregoing  regulations  shall  be 
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open  for  sale  as  rnral  land  at  the  fixed  price  of  20&  per  acre :       J.  0. 
provided  always,  that  if  at  any  time  the  superintaident  and       1876 
proTincial  council  of  the  said  province  shall  recommend  the  Go-       bxll 
vemor  to  raise  snch  price^  then  it  shall  be  lawful  for  the  Governor  1^,^,^^  ^^ 
in  Council^  if  he  shall  see  fit,  to  raise  such  price  in  accordance       L^^ 
with  such  recommendation."     Now,  by  virtue  of  the  12th  and  SoirrHLAND. 
26th  sections  put  together,  it  is  contended  that  when  the  appli- 
cant  entered  his  name  in  the  book  as  a  person  desiring  to  make 
an  application^  he  obtained  a  vested  right  to  have  his  case 
heard  and  determined,  and  to  have  the  land  at  the  price  fixed 
by  the  Government  at  the  time  when  he  entered  his  naole  in  the  . 
book  as  an  intending  applicant,  and  not  at  the  price  fixed  by 
Government  at  the  time  when  the  application  was  made  at  the 
sitting  of  the  Board.    It  appears,  then,  that  on  the  7th  of  July, 
1873,  Mr.  Macpherson  entered  Mr.  BelTa  name  in  the  Tbook  of 
applications.    He  says  that  on  the  same  day  he  lodged  applica- 
tions.    On  Tuesday,  the  8th,  the  Land  Board  sat.    They  did  not 
arrive  at  his  turn  to  make  the  applications.    That  meeting  was 
adjourned,  and  at  the  time  of  that  adjournment  the  application  of 
Mr.  BeU  had  not  been  reached.    The  Board  sat  again  on  the  9th, 
and  OD  that  day  they  again  adjourned  before  the  application  of 
Mr.  BeB  had  been  reached.    In  the  meantime,  viz.  on  the  9th  of 
July,  1873,  an  order  had  been  made  by  the  Governor  in  Council, 
according  to  the  provisions  of  the  Act,  that  the  price  ,of  land 
should  be  raised  from  £1  an  acre  to  £3  an  acre;  and  on  that 
same  9th  of  July  on  which  the  Board  sat  it  was  publicly  an- 
nounced by  Mr.  Bakery  the  inspector  of  surveys,  and  the  chief 
commissioner  of  the  Board,  that  the  Gt)vemment  had  made  that 
order,  and  that  the  price  of  lands  had  been  raised  from  £1  to  £3 
an  acre.    Mr.  Baker  says,  "  That  previous  to  the  granting  of  any 
of  the  said  applications,  to  wit,  on  the  9th  day  of  July,  1873, 1, 
this  deponent,  produced  and  read  publicly,  in  the  hearing  of  all 
persons  present  at  the  meeting  of  the  Waste  Lands  Board,  and, 
I  verily  believe,  in  the  hearing  of  the  said  William  Macpherson,  a 
telegram  from  his  Honour  the  superintendent  of  the  province  of 
Otago,  to  the  Beceiver  of  the  Land  Revenue,  announcing  that  by 
an  order  in  Council  the  price  of  land  had  been  raised  to  the  sum 
of  £3  per  acre."    Mr.  BeU  did  not  present  his  application  on  that 
Vol.  I.  3  3  C 
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J.  G.       day,  because,  according  to  the  order  in  which  his  name  appeared 
1876       in  the  application  book,  his  turn  had  not  arrived.    He  received 
Bill       notice  on  the  9th  that  the  price  of  lands  had  been  raised  from  £1 
BBo«nr«B  or  P®'  ^^  to  £3  per  acre.    Having  had  that  notice  on  the  9th,  he 
Lakd       at  the  sitting  of  the  Board  on  the  10th,  when  they  reached  his 
Southland,  turn,  presented  his  application  to  the  Board  for  the  first  time,  and 
they  then  determined  that  he  was  entitled  to  purchase  the  land. 
No  price  was  fixed  in  his  written  application ;  no  price  appears  to 
have  been  specified  by  the  Board.    They  granted  bis  application, 
and  in  effect  said.  You  are  entitled  to  have  these  lands  at  the 
price  which  has  been  fixed,  by  Government.    Notwithstanding  the 
price  was  £1  an  acre  when  he  entered  his  name  in  the  book  as  in- 
tending to  make  an  application,  he  had  been  informed  on  the  9th 
that  the  price  had  been  altered,  and  he  presented  his  application 
to  the  Board  after  that  notice.    It  appears  to  their  Lordships  that 
the  grant  of  the  application  was  merely  the  grant  of  an  applica- 
tion at  the  price  which  had  then  been  fixed  by  Government, 
namely,  at  £3  per  acre ;  and  that  the  Appellant,  Mr.  BeB  had  no 
right  to  have  his  rule  nisi  for  a  mandamus  made  absolute  to  com- 
mand the  Beceiver  of  Land  Revenue  of  the  district  of  SoMand 
to  receive  payment  at  the  rate  of  £1  per  acre. 

Under  these  circumstances,  their  Lordships  are  of  opinion  that 
the  decision  of  the  Court  of  Appeal  was  correct,  and  they  will 
humbly  recommend  Her  Majesty  to  affirm  their  judgment,  and  to 
dismiss  this  appeal  with  oosta 

Solicitors  for  the  Appellant :  Towtdey^  Oard,  dk  Corhin, 
Solicitor  for  the  Bespondent :  Adam  Bum. 
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^                                                                                                             Jtdy  3,  27. 
ET  E  CONTRA.  

**  Cargo  " — Insurance — Imurahle  Interest — Property  passed — Costs. 

The  parchaaor  of  a  **  caxgo  **  of  rice  which  is  to  be  loaded  on  board  a  ahip 
expected  to  arrive  at  a  certain  port,  wh^re  it  is  to  load  for  a  Toyage,  he 
agreeing  to  pay  a  snm  certain  "  per  cwt,  cost  and  freight "  has  no  insurable 
interest  in  the  purchase  (diss.  Lord  0*Hagan  and  Lord  Selbame\  so  that 
should  the  rice  put  on  board  be  lost  before  the  loading  is  completed,  he 
cannot  recover  on  a  policy  of  insurance  effected  on  goods  in  the  vessel 

A.  was  a  merchant  in  London,  he  entered  into  a  contract  for  the  purchsse 
of  rice.  The  contract  consisted  of  a  booght  note,  which  was  in  the  following 
terms :  '*  Bought  for  the  account  of  A.,  of  B.  8»  A  Co^  the  cai^o  of  new  crop 
Bangoon  rice,  per  Sunbeam,  707  tons  register,  at  9s.  Ihd,  per  cwt.,  cost  and 
freight.  Payment  by  sellers'  draft  on  purchaser  at  six  months  sight,  with 
documents  attached."  A,  insured  the  cargo  *'  at  and  from  Bangoon"  The  ship 
arrived  at  Bangoon  in  due  time.  The  loadiog,  by  bags,  of  the  rice,  was  rapidly 
proceeded  with ;  by  far  the  larger  portion  of  the  cargo  was  on  board,  the 
remaining  bags  of  rice  being  in  lighters  alongside,  when  the  vessel,  unex- 
pectedly, sank.  The  captain  afterwards  signed  and  delivered  bills  of  hiding, 
and  the  purchaser  then  accepted  the  seller's  drafts,  which  were  duly 
honoured.  In  an  action  as  for  a  total  loss,  the  Court  of  Common  Pleas 
held  that  A,  was  entitled  to  recover.  The  Exchequer  Chamber  (diss.  Quoin,  J.) 
reversed  this  decision  on  the  ground  that  A.  had  no  insurable  interest  when 
the  loss  occurred.  On  appeal  to  this  House,  the  Lords  were  equally  divided, 
and  so  the  judgment  of  the  Exchequer  Chamber  stood  affirmed.  No  costs 
were  given  on  the  aiBrmance. 

The  jury  had  found,  in  favour  of  A.,  that  there  was  a  loss  by  the  perils 
insured  against.  This  finding  was  adopted  in  both  Courts.  On  appeal  that 
decision  was  affirmed  with  costs. 

X  HIS  was  an  appeal  agamst  a  decision  of  the  Court  of  Exeliequer 
Chamber,  which,  by  a  majority  of  five  Judges  to  one,  had  reversed 
a  previous  decision  given  unanimously  by  three  Judges  in  the 
Court  of  Common  Pleas. 

The  action  was  brought  to  recover  as  for  a  total  loss  on  a  policy 
of  insurance  effected  on  rice  in  the  ship  Sunbeam,  at  and  from  Ban' 
goon  to  any  port  in  the  United  Kingdom.   Policy  valued  at  £5500. 

3  3  C  2 
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H.  L.  (K)    vessel  was  sought  to  be  altered,  the  pumps  were  set  to  work,  and 

1876        it  was  found  that  there  were  six  feet  of  water  in  the  hold*    Not- 

Andibson    withstanding  great  exertions  at  the  pumps,  the  water  had  by  ten 

MoBioa.     o'clock,  P.M.,  increased  to  twelve  feet.    The  water  kept  gaining  ob 

the  pumps,  and  between  eight  and  nine  on  the  morning  of  the 

Slst  of  March  the  ship  and  cargo  sank  and  became  a  total  loss. 

On  the  3rd  of  April,  1871,  the  captain  signed  bills  of  lading  in 
respect  of  the  rice  which  had  been  shipped  on  board.  The  bill» 
of  lading  were  in  the  following  terms : — *'  Shipped  in  good  order 
and  condition  by  Gerler,  Christian,  db  Co,,  in  and  upon  the  good 
ship  called  the  Sv/nbeam,  whereof  J.  H.  Bennett  is  master,  for  the 
present  voyage,  bound  for,  &c.,  8878  bags  containing  28,841  baskets 
new  Banffoon  cargo  rice,  being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered  in  like  good  order  and  condition 
at  the  port  as  ordered,  at  Falmouth  or  Cork  (the  act  of  God,  the 
Queen's  enemies,  fire,  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  of  whatever  nature  and  kind 
soever  always  excepted),  unto  order,  freight  for  the  said  goods  at 
the  rate  of  £3. 15s.  Od.  (three  pounds  and  fifteen  shillings)  sterling 
per  ton  of  20  cwt.  nett  delivered.  In  witness  whereof  &c» 
Weight  and  contents  unknown.  J.  K  Bennett/*  Messrs.  Borrow 
daile  dt  Co.  drew  bills  for  the  price  of  the  rice  mentioned  in  these 
bills  of  lading,  and  these  bills  of  exchange  were  accepted  and  paid 
by  the  Plaintiff  Anderson  after  he  had  notice  of  the  sinking  of  the 
vessel  and  the  rice. 

At  the  trial  there  was  contradictory  evidence  as  to  the  lose 
having  occurred  from  the  unseaworthiness  of  the  vessel,  or  from 
the  perils  insured  against,  upon  which  question  the  jury  ultimately 
found  a  verdict  for  the  Plaintiff.  Another  point  raised  by  the 
Defendant's  counsel  wa^  that,  under  the  circumstances  existing 
here,  the  Plaintiff  had  no  insurable  interest  in  the  cargo.  The 
verdict  was  entered  for  the  Plaintiff  subject  to  leave  reserved  to 
move  on  these  points.  A  rule  was  accordingly  obtained,  but,  on 
the  2nd  of  November,  1874,  was  discharged  (1).  The  case  was 
taken  by  appeal  before  the  Exchequer  Chamber,  where,  on  tie 
26th  of  June,  1875,  judgment  was  given  unanimously  that  these 
was  evidence  to  sustain  the  verdict ;  that  the  loss  was  occasioned 
(1)  Law  Rep.  10  C.  P.  58. 
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by  perils  insured  against,  and  that  there  was  not  evidence  to  shew    h.  l.  (E.) 
that  the  ship  was  nnseaworthy,  but  {diss.  Mr.  Justice  QtMtn)  that       i876 
the  Plaintiff  had  no  insurable  interest  in  the  rice  at  the  time  of    ahdusok 
the  loBSy  and  therefore  the  judgment  of  the  Court  of  Common 
Pleas  was  reversed  (1). 

Thii  appeal  was  then  brought. 

There  was  also  a  cross  appeal.  It  was  brought  by  Moriee  against 
the  decision  of  the  Exchequer  Chamber  so  far  as  it  had  affirmed 
the  judgment  of  the  Common  Pleas,  sustaining  the  finding  of  the 
jury  that  the  loss  had  happened  from  the  perils  insured  against. 

Sir  H.  James,  Q.C.,  and  Mr.  Watkin  WiUiams,  Q.C.  (Mr.  J.  C. 
Maihew  was  with  them),  for  the  Appellant : — 

Immediately  upon  the  execution  of  the  contract  for  the  purchase 
of  the  rice,  the  Appellant  (the  Plaintiff  below)  obtained  an  insur- 
able interest  in  it.  The  contract  gave  him  that  interest  (2),  and 
the  conduct  of  the  parties  shewed  that  in  their  understanding  the 
rice  was  his  property.  On  the  construction  of  the  contract  the 
whole  case  depends.  The  words  of  the  contract  shewed  that  the 
vendor  had  no  other  duty  to  perform  than  to  deliver  the  rice,  and 
that  all  the  responsibility  of  insuring  it  rested  with  the  purchaser. 
The  risk  was  therefore  his.  Even  the  policy  described  the  risk  as 
beginning  with  the  loading  of  the  cargo.  From  the  moment  that 
any  part  of  it  came  into  his  possession,  the  appropriation  of  it  by 
the  vendor  was  complete ;  from  the  moment  the  vendee  received 
it  on  board  his  adoption  of  that  appropriation  was  declared,  and 
his  risk  began.  Till  it  was  delivered,  it  might  possibly  be  said 
that  it  still  remained  the  property  of  the  vendor,  but  the  very 
instant  that  any  part  of  it  was  put  on  board  Mr.  Anderson's 
ship,  that  instant  the  delivery  of  that  part  was  complete,  and  the 
property  in  it  vested  in  him.  He  might  have  made  a  contract 
over,  and  would  have  been  liable  upon  it.  If  the  part  put  on 
board  had  been  destroyed  by  fire,  the  loss  would  have  been  that 
of  the  purchaser.  And  if  the  vendors  had,  after  that,  brought  a 
farther  quantity  to  be  put  on  board,  so  as  to  complete  the  cargo, 
the  master  must  have  accepted  it.  The  ship,  for  this  purpose,  was 
Anderson's;  it  was  the  warehouse  within  which  his  goods  (the  rice) 

(1)  Law  Rep.  10  C.  P.  G09.  (2)  PhiUipi  on  lasarance,  c.  iii.  178. 
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H.  L.  (E.)    were  by  him  appointed  to  be  stored,  and  his  hiring  of  the  vessel 

1876       was  the  same  as  would  have  been  his  hiring  of  a  warehouse  on 

AvDEKBov    shore  for  the  purpose  of  receiving  his  goods*    It  was  the  same 

MoBioE.     ^^^S  whether  the  goods  were  to  be  delivered  to  the  purchaser 

himself,  or  to  a  wharfinger  whom  the  purchaser  had  speciallj 

appointed  to  receive  them.  It  need  not  be  shewn  that  the  pur- 
chaser was  bound,  from  the  first,  to  take  the  goods ;  if  he  had  the 
right  to  take  them,  and  by  his  conduct  shewed  that  he  had  exer- 
cised that  right,  they  became  his.  He  could  exercise  his  right  of 
option  at  any  time,  and  he  might  exercise  it  as  each  portion  came 
on  board.  The  vendors  could  not  have  entered  his  ship  to  take 
away  any  portion  of  the  delivered  cargo.  It  made  no  difference 
that  his  payment  for  these  goods  was  not  to  be  made  till  the  bills 
of  lading  and  shippiog  documents  were  delivered;  that  was  a 
mere  delay  in  the  time  of  making  the  payment,  which  did  not 
affect  his  right  or  his  liability.  Payment  for  goods  is  not  the  only 
test  of  the  goods  having  become  the  property  of  a  purchaser.  The 
only  thiog  that  could  have  released  him  from  liability  would  have 
been  the  non-performance  of  the  contract  on  the  part  of  the  vendors, 
and  in  that  event  he  might  have  had  an  option  to  reject  what  bad 
been  sent,  but  the  delivery  of  each  bag  of  rice  sent  was,  so  £»,  a 
part  performance  of  the  contract  by  the  vendor,  and  the  accepts 
ance  of  each  bag  of  rice  was,  so  far,  an  exercise  of  Andersons 
option.  The  whole  could  not  be  put  on  board  at  once,  and  what 
was  put  on  board  and  received  on  board  became  his  property  from 
that  moment. 

The  insurance  attached  from  the  arrival  of  the  Sunbeam  in  the 
river  at  Bangoon,  and  the  risk  then  began. 

Such  was  clearly  the  intention  of  the  parties  on  entering  into  the 
contract,  and  the  Appellant  shewed  the  hona  fides  of  that  intention 
by  at  once  insuring  the  rice.  If  the  purchaser  had  a  right  to  say 
to  the  seller, ''  I  accept  the  rice  sent  me,"  he  had  equally  the  right 
to  say  to  the  underwriter,  '^  I  have  accepted  it,  and  it  is  my  pro- 
perty, to  cover  which  the  policy  has  been  executed.*'  The  insu- 
rance attached  the  moment  the  goods  were  on  board ;  there  was 
no  waiting  till  the  ship  had  got  out  to  sea  on  the  voyage.  The 
words  of  the  policy,  '' at  i2an^oo7i/'  shew  that  it  was  to  attach 
during  tlie  loading  on  board. 

Even  though  the  whole  property  has  not  been  actually  de- 
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livered,  the  risk  of  it  may  be  that  of  the  purchaser :  MarHneau  y.    H.  L.  (E.) 
Kitehi7^{l).  1876 

This  was  not  the  purchase  of  an  ascertained  chattel,  but  of  a    akduson 
cargo  of  rice,  of  rice  to  be  delivered  in  bags,  and  each  delivery         *• 

of  each  bag  was  therefore,  so  far,  a  falfilment  of  the  contract,       

and  the  interest  attached  as-  that  was  done :  Amould  on  Marine 
Insurance  (2) ',  Tarky  y.  Bates  (3). 

Sparkes  v.  ManhaU  (4),  Gadte  v.  Play  ford  (5),  Joyce  y.  8wann  (6), 
Lanytan  y.  Biggins  (7),  Seagrave  v.  The  Union  Marine  Insurance 
Co.  (8),  Aldridye  y.  Johnson  (9),  Ebsworth  y.  The  Alliance  Marine 
Insurance  Co.  (10),  Byrne  y.  Schiaer(ll\  Hicks  y.  8hidd  (12),  Mans- 
field  y.  MaiHand  (13),  Lucena  y.  Oraufurd  (14),  Hagedom  y.  OZ«i;0r- 
iK>n  (15),  Cory  y.  Pa«(m  (16),  and  Carter  v.  SeargUl  (17),  were  also 
cited  and  commented  on. 

Mr.  BvM,  Q.C.,  and  Mr.  Cohen,  Q.G.,  for  the  Bespondent : — 

Insurance  is  a  contract  for  indemnity — nothing  more,  and  unless 
a  person  has  an  interest  against  the  loss  of  which  he  requires  to 
be  indemnified,  he  cannot  insure.  Here  there  was  no  such  risk. 
The  loss,  if  any,  occurred  at  the  moment  the  ship  sank.  Could  it 
be  said  that  the  Appellant  had  then  lost  anything?  Certainly 
not.  He  had  then  no  property  in  the  goods — none  had  passed  to 
him — ^the  property  was  in  the  vendors ;  they  had  undertaken  to 
deliver  a  ''  cargo  "  of  rice.  At  the  moment  the  ship  went  down, 
no  cargo  had  been  delivered — the  vendors  were  only  in  the  course 
of  performing  their  contract,  and,  till  they  had  performed  it,  the 
rice  was  at  their  risk.  There  was  an  act  to  be  done  by  the 
vendors,  and  till  done,  there  had  been  no  performance  of  the 
contract,  and  no  property  passed :  Blackburn,  Contracts  of  Sale  (18). 

(1)  Law  Rep.  7  Q.  B,  436.  Allison  v.  Bristol  Marine  Insurance 

(2)  0.  X.  p.  229,  et  seq.  Company,  1  App.  Gas.  209. 

(3)  2  H.  &  C.  200.  (12)  7  £1.  &  BL  638. 

(4)  2  Bing.  N.  C.  761.  (13)  4  B.  &  A.  682. 

(6)  Law  Rep.  7  Ex.  98.  (14)  3  B.  t&  P.  75 ;   2  N.  R,  269. 

(6)  17  0.  B.  (N.8.)  84.  See  also  1  Taunt.  325. 

(7)  4  H.  ^^  N.  402.  (15)  2  M.  &  S.  485. 

(8)  Uw  Rep.  1  0.  P.  305.  (16)  Law  Bep.  7  Q.  B.  304. 

(9)  7  El.  &  Bl.  886.  (17)  Law  Rep.  10  Q.  B.  664. 

(10)  Law  Rep.  8  C.  P.  596.  (18)  Page  151. 

(11)  Law  Rep.  6  Ex.  20^19.    See 
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£L  L.  (£.)    The  vesting  of  the  property  is  a  question  of  intention,  and  the  con- 
1876       tract  does  not  shew  that  there  was  any  intention  that  the  property 

Asmeos    should  pass  until  the  delivery  of  the  cargo  had  been  completed, 
^  ^         nor  perhaps,  indeed,  until  the  bill  of  lading  and  the  shipping  docu- 

ments  had  been  delivered,  and  the  drafts  in  payment  had  been 

accepted.  Now  if  only  a  few  bags  had  been  put  on  board,  it  could 
not  be  contended  that  the  purchaser  would  have  been  bound  to 
accept  them  as  delivery  of  the  cargo,  and  no  difference  in  principle 
was  made  by  the  fact  that  instead  of  a  few  bags  a  great  many 
bags  of  rice  had  been  put  on  board.  The  Plaintiff  was  entitled  to 
exercise  an  option  as  to  what  was  sent  in  performance  of  the  con- 
tract, and  to  exercise  it  up  to  the  last  moment  of  the  delivery  of  a 
full  cargo.  But  if  so,  till  that  full  cargo  had  been  delivered,  and 
had  been  accepted,  the  property  was  not  his,  but  that  of  the  ven- 
dor, and  was  consequently  not  at  the  purchaser's  risk :  ApplAy 
V.  Myen  (1).  The  case  of  CHlmaur  v.  Supple  (2)  had  been  relied 
on  in  the  Court  below,  but  that  was  not  a  case  of  insurance,  but 
merely  one  of  a  contest  between  vendor  and  vendee,  in  which  the 
rights  of  third  persons  were  not  affected. 

The  delivery  here  could  not  be  said  to  be  made  into  the  ship 
of  the  Appellant :  it  was  not  his,  he  had  not  chartered  it ;  he 
arranged  with  the  vendors  of  the  rice  that  they  should  put  the  rice 
on  board  that  ship,  and  he  was  to  pay  a  gross  sum  to  the  vendors 
of  the  rice,  which  was  to  cover  the  value  of  the  rice  and  the  sum 
which  the  vendors  were  to  pay  for  the  freight.  The  property 
could  not  be  said  to  be  delivered  to  him  till  it  was  delivered  into 
his  ship.  There  was  a  broad  distinction  between  delivery  of 
goods  into  his  own  ship  and  delivery  of  them  into  a  ship  merely 
chartered  by  another  person  for  a  voyage,  and  the  freight  for 
which  was  to  be  paid  as  part  of  the  gross  purchase-money  of  the 
cargo.  That  distinction  was  made  clear  by  all  the  cases  which 
related  to  stoppage  in  transitu,  where  delivery  into  a  chartered 
ship,  or  to  a  railway  company  was  not,  as  of  course,  deemed  de- 
livery to  the  vendee  himself,  but  all  the  circumstances  of  the 
delivery  were  required  to  be  considered.  Putting  the  rice  on 
board  a  ship  which  was  at  the  time  more  the  ship  of  the  vendors 
than  it  was  the  ship  of  the  Plaintiff,  was  not  like  putting  the  oil 
(1)  Law  Rep.  2  C.  P.  651/  (2)  11  Moa  P.  C.  551. 
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agreed  to  be  sold,  into  bottles  furnished  for  that  purpose  by  the  H.  L.  (£.) 
purchaser  himself,  as  in  the  case  of  Lanffion  v.  Eiggins  (1),  and  1876 
did  not  constitute  an  appropriation  of  the  rice  to  Andenon.  an^sox 
How,  then,  if  the  property  in  the  rice  did  not  pass  to  the  Plain- 
tiff, could  he  be  said  to  have  an  insurable  interest  in  it  The  rice 
might  be  his  by  contract,  so  far  as  he  and  the  vendors  were  con- 
cerned, so  as  to  enable  him  to  sue  on  the  contract,  bat  their 
mutual  relation  in  that  respect  would  not  be  sufficient  to  affect 
the  rights  and  liabilities  of  third  persons.  The  property  here  did 
not  pass ;  the  bill  of  lading  had  not  been  delivered,  but  was  to  be 
handed  over  at  a  future  time.  Before  that  time  arrived,  and 
when  no  property  was  vested  in  him,  and  no  risk  cast  upon  him, 
the  Plaintiff  insured  the  cargo.  But  if  he  had  no  right  in  the 
cargo,  and  no  interest  in  it,  and  no  risk  attached  to  it,  the  mere 
act  of  insurance  could  not  give  him  one.  Beliance  was  placed  on 
the  words  of  the  contract ;  it  was  assumed  that,  without  express 
words  to  pass  the  property  it  would  pass  and  be  at  the  risk  of  the 
buyer,  on  account  of  the  implied  effect  of  some  words  in  the 
contract  Thus  it  was  supposed  that  the  words  ''  bought "  and 
"  cost  and  freight "  were  sufficient  to  shew  that  the  whole  property 
in  the  subject-matter  of  the  contract  was  in  the  buyer ;  but  that 
was  not  sa  The  word  '<  bought "  was  merely  a  common  phrase 
used  to  shew  that  a  dealing  with  respect  to  purchase  and  sale  had 
taken  place,  but  it  did  not  shew  that  there  had  been  a  complete 
sale  sufficient  to  pass  the  property ;  and  the  other  words  merely 
described  what  would  be  the  amount  of  liability,  and  in  what  way 
that  was  to  be  measured,  when  the  contract  was  actually  carried 
into  effect  But  it  is  essential  to  shew  that  the  insured  had 
actually  an  interest  at  risk:  PhiUips  on  Insurance  (2):  Warder 
V.  Horlon  (3).  The  risk  went  with  the  property.  The  act  of 
insuring,  immediately  after  the  contract  was  made,  had  no  effect 
whatever  in  shewing  that  that  contract  was  to  be  taken  as  exe- 
cuted. The  vendor's  risk  never  began  until  after  the  day  when 
the  cargo  which  was  the  specific  subject  of  purchase  had  been 
delivered,  but  none  was  ever  delivered,  for  the  ship  sank  before 
the  delivery  was  complete.    The  words  of  the  policy,  therefore, 

(1)  4  H.  &  N.  402.  (2)  Chap.  iii.  sects.  172, 176, 181, 185. 

(3)  4  Binney,  Pensylv.  Bep.  629. 


V, 
MOBIOB. 


722  HOUSE  OP  LORDS  [VOL.L 

H«L.(EO  had  here  no  application  favourable  to  the  Plaintiff^  for  they 
1S76       related  not  to  a  liability  for  part  of  a  cargo,  bat  for  a  cargo— a 

j^jg!^^^  complete  cargo.  In  Sparkes  r.  MarfhaU  (1)  and  Joyce  v.  Steann  (2) 
the  Court  thought  that  the  property  had  passed,  but  as  that  was 
the  very  question  here,  those  cases  were  inapplicable  to  the 
present.  The  principle  by  which  all  cases  of  this  kind  must  be 
decided  was  laid  down  in  CuUer  y.  Powdl  (3),  and  was  fully  eluci- 
dated in  the  learned  notes  to  that  case  printed  in  Smiih's  Leading 
Cases  (4).  When  this  ship  went  down  there  was  no  liability  on 
the  part  of  the  Haintiff  to  pay  for  anything.  If  so,  there  was  no 
interest  in  him  of  an  insurable  nature. 

Sir  H.  James  replied. 

LoBB  Chelmsfobd  :— 

My  Lords,  the  question  to  be  determined  upon  this  appeal  is 
one  of  some  di£Sculty,  and  it  has  given  rise  to  a  great  diversitj  of 
judicial  opinion.  It  may  be  thus  shortly  stated:  whether  the 
Appellant  under  a  contract  for  the  purchase  of  a  cargo  of  rice,  to 
be  shipped  in  a  vessel  called  the  Sunbeam,  had  any  property  in 
the  rice,  or  had  incurred  any  risk  in  respect  of  it,  so  as  to  give  him 
an  insurable  interest  at  the  time  of  the  total  loss  of  the  vessel  and 
cargo? 

The  contract  for  the  purchase  of  the  rice  is  in  following  terms  :— 
[His  Lordship  read  it,  see  anie,  p.  714.] 

If  the  intention  of  the  parties  is  to  be  collected  from  the  written 
contract  alone,  as  payment  was  to  be  made  only  on  the  completion 
of  the  cargo,  according  to  the  case  of  Appleby  v.  Myers  (5)  until 
the  cargo  was  completely  made  up  no  interest  in  it  passed  to  the 
purchaser.  But  although  the  purchaser  of  a  cargo  may  hate  no 
interest  in  it  until  a  certain  event,  as  for  instance  until  delivery, 
he  may,  if  he  pleases,  expressly  take  upon  himself  all  risks  and 
dangers  of  the  voyage,  as  in  Castle  v.  Playford  (6),  although  with- 
out a  stipulation  to  this  effect  he  would  not  be  affected  by  anything 
which  might  happen  to  the  cargo  in  its  transit  to  him. 

In  the  present  case  it  is  contended  that^  dther  under  the 

(1)  2  Bing.  N.  0.  761.  (4)  Vol.  iu  p.  1. 

(2)  17  C.  B.  (N.S.)  84.  (6)  Law  Rep.  2  C.  P.  651. 

(3)  6  T.  R.  320.  (6)  Law  Rep.  7  Ex.  98. 
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contract  itself,  the  Appellant's  risk  began  as  soon  as  any  rice  was    H.  L.  (E.) 
shipped  on  board  the  Sunbeam,  or  that  the  act  of  effecting  an        1876 
insurance  on  the  rice  by  the  Appellant  was  an  agreement  on  his    amdsbson 
part  to  undertake  the  risk.    Assuming  that  the  intention  of  the 
parties  may  be  implied  from  their  acts,  and  so  become  a  term  in 
the  contract,  the  acts  ought  to  be  such  as  to  manifest  that  inten- 
tion without  ambiguity.    The  acts  relied  upon  in  this  case  are  a 
notice  from  the  Tenders  to  the  purchaser  to  effect  an  insurance  on 
the  rice  in  the  Sunbeam,  and  a  policy  of  insurance  effected  by  the 
purchaser  accordingly,  describing  the  adventure  as  ^'beginning 
npon  the  goods  and  merchandises  from  the  loading  thereof  abroad 
the  ship,  and  to  continue  and  endure  during  her  abode  at  Ban' 
ffoon,  &c." 

It  seems  to  me  to  be  clear  that  unless  a  change  was  produced  in 
his  rights  and  liabilities  under  the  contract,  by  his  undertaking  the 
insurance,  Anderson  would  have  had  no  interest  in  the  rice  until  a 
complete  cargo  had  been  shipped.  But  although  this  was  his 
position  in  relation  to  the  contract  itself,  he  had  a  contingent 
benefit  which  might  accrue  to  him  from  the  completion  of  the 
cargo  on  board  the  Sunbeam,  and  its  safe  delivery.  This  contin- 
gent benefit  was  one  on  expected  profits,  and  although  it  would 
not  be  protected  by  an  insurance  on  the  rice,  Lucena  v.  Orau- 
ford  (1),  yet  Anderson  having  that  contingent  interest  in  the  safety 
of  the  cargo,  might  not  be  disposed  to  take  upon  himself  an  insur- 
ance against  its  loss,  more  especially  as  he  would  have  an  interest 
in  the  rice  itself  at  Bangoon,  as  soon  as  the  cargo  should  be  com- 
pleted. 

Did  this  insurance  throw  the  risk  of  the  loss  of  the  rice  upon 
him  ?  Did  he,  by  undertaking  it,  impliedly  agree  with  the  vendors 
that  if  the  rice  was  destroyed  after  any  part  had  been  shipped  on 
board  the  Sunbeam  the  loss  should  be  his?  Did  this  act  change 
the  nature  of  the  contract,  the  stipulations  of  which,  enabling  the 
vendors  to  take  the  bill  of  lading  in  their  own  name,  and  to  send 
it  forward  with  the  draft,  being  prima  facte  (though  not  conclusive) 
evidence  of  the  interest  and  property  remaining  in  them  ?  What 
is  the  nature  of  the  risk  which  Anderson  is  supposed  to  have  un- 
dertaken? In  the  words  of  Mr.  Justice  Blaekbwm  in  CasUe  v. 
(1)  2  B.  &  P.  N.  R.  269. 
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H.  L.  (E.)    cliantable  rice,  and  was  not  bound  to  accept  less  than  a  full  caiga 
1876        If  80,  how  could  he  have  been  compelled  to  take  a  cargo  which 

Ai^uoN    con^sted  only  partly  of  merchantable  rice,  or  part  of  a  cargo  the 
V*         other  part  of  which  had  been  destroyed  ? 

But  even  if  the  purchaser  might,  in.  the  supposed  case,  have 

been  placed  in  the  position  of  being  forced  to  accept  a  partly 
damaged  or  partially  destroyed  cargo,  this  could  only  be  after  the 
vendors  had  from  first  to  last  put  on  board  a  quantity  of  rioe 
which,  with  reference  to  the  number  of  bags  actually  shipped, 
would  have  amounted  to  a  full  cargo.  When  the  loss  occurred, 
this  had  not  been  done,  and  the  purchaser  had  not  exercised  his 
option  to  accept  the  incomplete  cargo.  The  learned  counsel  for 
the  Appellant  argued,  that  after  the  Sunbeam  sank  with  a  deficient 
cargo,  the  purchaser  had  a  right  to  exercise  his  option  and  to 
accept  the  rice  at  the  bottom  of  the  river,  in  fulfilment  of  the 
contract  And  the  Court  of  Common  Fleas  held  (1)  that  although 
the  Plaintiff  had  an  option,  which  existed  at  the  time  of  the  loss, 
of  rejecting  the  rice,  on  the  ground  that  a  full  cargo  had  not  been 
shipped,  he  **  was  entitled  as  against  the  Defendant  (the  under- 
writer) to  decline  to  exercise  that  option,  and  to  insist  that  the 
contract  of  purchase  and  sale  was  fulfilled  by  the  loading,  on  behalf 
of  the  vendors,  on  board  the  Swibeamy  of  the  rice  which  was  on 
board  when  the  ship  foundered ;  and  that  consequently  the  property 
in  such  rice  was  in  him,  the  Plaintiff,  at  the  time  of  the  loss." 

But  it  appears  to  me  that  the  right  to  exercise  the  option  must 
be  distinguished  with  relation  to  different  parties.  As  between 
the  purchaser  and  vendors  there  was  nothing  to  prevent  the  pur- 
chaser, if  he  chose  to  do  so  extraordinary  a  thing,  to  take  to  the 
perished  rice,  and  pay  the  invoice  price  of  it.  But  the  case  is  one 
between  the  purchaser  and  the  underwriters.  The  purchaser  was 
entitled  to  a  cargo  of  rice  shipped  on  board  the  l^inbeam;  the 
option  which  he  was  entitled  to  exercise  related  to  a  cargo  on 
board  that  vessel,  and  no  other.  Both  vessel  and  cargo  were 
utterly  lost ;  what  subject  was  in  existence  upon  which  an  option 
could  be  exercised  ? 

It  was  argued,  that  if  a  purchaser  of  goods  had  an  option  to 
accept  the  delivery  of  them,  he  might  exercise  such  option  after 
(1)  Law  Rep.  10  C.  P.  75. 
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the  goods  had  been  lost    He  might  certainly,  if  the  property  in    H.  L.  (£.) 
the  goods  had  been  in  him,  for  then  the  right  would  have  been,       1876 
not  a  right  to  accept  what  had  already  become  his,  but  to  refose    AsrantsoH 
them  as  not  fulfilling  the  contract    That  was  the  case  of  Sparkes 
y.  Marshall  (1),  cited  as  an  authority  in  &your  of  the  Appellant, 
where  it  was  h^ld  that  a  purchaser  having  a  right  of  option  to 
accept  or  reject  goods,  might  exercise  that  option  against  under- 
writers, after  the  loss  of  the  goods  in  transitu.    That  case  turned 
entirely  on  the  fact  of  the  oats,  the  subject  of  the  contract^  haying 
been  appropriated  to  the  Plaintiff,  and  the  interest  in  them  being 
yested  in  him  at  the  time  of  ;the  loss.    The  case  is  therefore  clearly 
distinguishable  from  the  present,  where  the  purchaser,  having  an 
unexercised  right,  of  .option,  before  the  loss,  as  to  the  cargo  of  rice, 
wherein  no  interest,  had  passed  to  him,  took  upon  himself  to  accept 
and  pay  for  the  goods.        ••     .  .   ! 

After  the  loss  the  purchaser  was  not  bound  to  pay  for  the  rice, 
the  vendors  could  .not  have  insisted  upon  payment  If  there  had 
been  no  insurance,  it  cannot  be  supposed  that  the  purchaser  would 
have  taken  to  and  paid  for  the  rice  at  the  bottom  of  the  river. 
The  payment  was  entirely  voluntary,  and  instead  of  being  the 
exercise  of  a  bond  fide  option  by  the  purchaser,  was  only  made  by 
him,  and  accepted  by  the  vendors,  with  the  view  of  relieving  them- 
selves and  throwing  the  loss  upon  the  underwriters. 

I  think  that  the  judgment  of  the  Exchequer  Chamber  is  rights 
and  that  it  ought  to  be  affirmed. 

LoBD  Hatheblet: — 

My  Lords,  I  feel  that  this  is  a  case  offering  many  points  of 
difficulty,  and,  as  we  have  seen  already  in  the  Courts  below,  it  is 
one  upon  which  considerable  differences  of  opinion  may  exist  . 
upon  the  documents  and  the  evidence  which  have  been  placed 
before  us  for  our  decision.  The  documents  are  scanty,  and  we 
are  driven  to  draw  such  inferences  as  we  best  may  from  the  exact 
wording  of  the  language  of  the  contract,  and  from  the  transactions 
which  took  place  at  the  time  it  was  made,  as  bearing  upon  the 
question  of  the  risk  of  the  assured  in  those  goods,  which  were  the 
subject  of  the  policy,  when  the  property  was  destroyed  by  an 

(1)  2  Bing.  N.  C.  761. 
Vol.  L  3  3  D 
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H.  L.  (E.)    accideDt.    It  was  such  an  accident  as  woold  clearly  be  within  the 

1876       terms  of  the  policy  if  we  could  hold  that  the  assured  had  such  an 

ASDKB80K    iiiterest  as  he  could  insure,  and  was  subject  to  such  a  loss  that 

HoRici.     ^^^"^d  him  to  be  indemnified  by  virtue  of  his  contract  of  in- 

surance. 

Now,  the  original  document  itself,  by  which  the  purchase  of 
the  rice  was  made,  appears  to  me,  when  it  stands  alone,  to  be  veiy 
plain  and  clear  in  its  construction.  The  rice  bought,  the  subject- 
matter  of  the  contract,  was  '^  the  cargo  of  new  crop  Bangoon  rice 
per  Sunbeam!*  The  Swnbeam  is  described  by  a  foreign  register ; 
the  ship  is  said  to  be  No.  1251  in  a  book  equivalent  to  certain 
books  which  are  kept  here  with  reference  to  the  classification  of 
ships.  It  is  described  as  '^  700  tons  register,  No.  1254,  in  Veritas^'* 
•  and  the  price  of  the  rice  is  filled  at  so  much  *^^per  cwt.  cost  and* 
freight."  The  freight  appears  to  be  included  with-  the  price. 
And  it  is  stated  that  it  is  ^  expected  to  be  March  shipment,  bat 
the  contract  is  to  be  void  should  vessel  not  arrive  at  Ba$ig(xm 
before  April,  1871."  Then  the  payment  is  to  be  made  *'  bv  sellers' 
draft  on  purchasers  at  six  months'  sight,  with  documents  attached." 
The  Court  below  has  held  that  on  the  fistoe  of  that  documeDt,'in 
the-  fivst  place,  it  woufd  appear  to  have  been  intended  by  both 
*    .  parties'  that  the  subject*matter  of  the  Xsontract  should  be  a  full 

and  complete  cargo  of  this  ship  Swfilbeam^  whatever  that  fit  and 
'  proper  cargo  might  be ;  and,  secondly,  that^  so  £ftr  as  the  contract 
itself  is  concerned,  the  provision  that  the  payment  was  to  be 
made  *^  by  sellers'  draft  on  purchasers  at  six  months'  sight  with 
documents  attached  "  indicated  that  the  property  should  not  pass 
from  the  viendors  to  the  purchasers,  at  least  until  the  vendors 
were  in  a  condition  to  attach  such  documents,  which  again  would 
.  lead  to  the  conclusion  that  the  property  was  not  intended  to  pass 
until  a  complete  cargo  had  been  supplied  to  the  vessel,  and  the 
bill  of  lading,  one  of  the  documents  in  question,  could  be  attadied. 
That  being  the  state  of  things,  and  the  question  arising  as  to 
who  was  to  be  at  the  risk  during  the  loading,  the  question  of  whose 
the  risk  was  will  not  be  determined  solely  by  the  question  of 
property.  That  is  shewn  by  many  authorities,  to  which  copious 
reference  has  been  made  during  the  argument.  It  is  perfectly 
conceivable — indeed,  in  many  cases  it  has  been  so  as  a  matter  of 
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fact — ^that  a  person,  selling  some  goods  at  a  distant  place  to  a    H.  L.  (E.) 

person  living  in  this  coontry,  may  say  *'  I  am  perfectly  willing  to       1876 

sell  you  these  goods.    I  am  perfectly  willing  to  complete  the    ah^e^k 

cargo  so  to  be  sold,  bat  I  do  not  intend  to  be  at  the  risk  of  their 

loss  daring  the  transit  or  on  the  Toyage ;  and  although  you  will 

not  be  expected  to  pay  for  the  goods  and  acquire  the  property 

until  you  have  the  bills  and  the  documents  attached  sent  to  you,. 

still  in  the  meantime  there  will  be  a  risk  in  transit,  and  that  is  a 

risk  which  I  am  not  desirous  of  undertaking,  and  I  must  throw 

that  risk  upon  you  as  part  of  our  bargain."    Although  nothing  is 

distinctly  said  to  that  effect  in  this  contract,  there  are  other 

matters  in  evidence  which  might  be  sufficient  to  imply  that  it  was 

part  of  the  arrangement  (and  so,  indeed,  I  think  the  Court  below, 

the  Court  from  which  this  appeal  is  brought,  may  be  said  to  have 

held)  that  when  all  was  complete,  when  the  cargo  was  complete, 

when  the  documents  were  obtained  which  were  to  be  attached  to 

the  bills  that  were  to  be  drawn,  when  all  that  was  done,  although 

it  might  still  be  held  that  the  property  had  not  passed  until  the 

purchaser  was  in  possession  of  these  bills  and  these  documents, 

yet  at  the  same  time  the  intermediate  risk — the  intermediate  loss 

if  such  there  should  be — ^should  not  be  at  the  vendor's  risk,  but  at 

the  purchaser's.    And  that  may  be  brought  before  the  Court  by 

evidence  collateral  to  the  contract. 

In  the  present  case  the  evidence  stands  thus : — ^As  a  matter  of 
fact  it  appears  that  the  purchaser,  Anderson,  the  Appellant,  on 
the  3rd  of  February,  immediately  after  the  contract,  which  was 
dated  the  2nd  of  February,  in  London,  instructed  the  insurance 
brokers  to  insure  a  ''  cargo  of  rice  per  Smbeam,  1254  Veritas, 
Rangoon  to  the  United  Kingdom,*  which  evidently  refers  to  the 
contract  of  which  I  have  been  speaking.  That  is  answered  by  the 
brokers  stating  that  they  have  acted  upon  that  authority.  After 
that  there  arrives  a  letter  from  Messrs.  Thomas  Qray  &  Walker, 
who  had  negotiated  the  contract  in  Lond^m,  ix>  Anderson,  informing 
him  of  a  telegraphic  message  as  follows :— **  We  beg  to  advise 
having  received  the  following  telegram  from  Ocdevitta,  dated  6th 
March,  Stmbeam,  Bangoon,  advise  Anderson,  insurance." 

It  has  been  said — ^and  I  myself  am  inclined  to  take  that  view 
also — that  from  the  fact  of  this  message  sent  to  Anderson  '^  advise 

3  3  D  2 
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H.  L.  (E.)    Afidersan,  insarance,''  coupled  with  the  fact  that  Andencm  did 
ig76        inBure  immediately  after  entering  into  the  contract,  and  that  the 

j^2to]|J^^  yendors  did  not  insare  (because  both  points  are  of  some  impor- 
MoBioi.  ^^) — ^^  ^^  whole  of  these  circumstances  put  together  it 
-r^  may  be  inferred  that  the  purchaser  was  to  bear  the  risk,  of  any- 
thing that  might  occur  in-  the  transit  of  the  goods  from  Bangoon 
to  this  country.  This  telegram  indicates  that  the  slnp. Sunheam 
having  arrived  at  Ean^oon,  the  vendors  desired  to  Temind  Andenon 
of  the  duty  of  insurance  if  he  wished  to  escape  from  the  risk 
which  the  vendors  considered  him  bound  to  undertake.  Although, 
therefore,  there  is  nothing  in  the  contract  per  ee  which  wiould 
indicate  that  Anderson  was  to  be  at  the  risk  of  any  intermediate 
loss  of  the  vessel  before  being  ready  to  sail,  yet  putting  all  these 
circumstances  together, — namely,  that  he  did  in  fact  immediately 
give  directions  for  insurance,  that  he  received  from  the  vendors 
this  letter  and  telegraphic  message  reminding  him  that  he  should 
insure,  the  vessel  having  actually  arrived  at  JBan^oon,— one  may 
infer  from  all  these  points  put  together  as  matters  of  evideoce, 
that  the  engagement  was  that  the  vessel  on  its  voyage,  and  the 
goods  also,  were  to  be  at  the  risk  of  Anderson. 

Now  comes  the  question,  what  was  it  that  was  to  be  at  the  risk 
of  Anderson  f    I  apprehend  that  what  was  to  be  at  his  risk  was 
what  he  had  purchased.    It  appears  to  me  that  he  was  to  be  at 
the  risk  of  the  cargo  which  was  to  be  sent  to  him  by  the  SuiAeamy 
^  and  that  the  property  would  not  pass  until  that  thing  was  brought 

into  existence  which  he  had  bought.  Now  the  thing  he  had 
bought  was  I  think  confessedly,  on  the  part  of  the  Judges  who 
took  the  one  view  or  the  other  of  this  question  in  each  Court,  a 
whole  and  complete  cargo  of  rice  to  be  shipped  by  the  Sunbeam. 
The  vendors  could  not  have  sent  him  half  a  cargo;  or,  if  it  had 
been  sent^  he  might  have  had  the  option  of  saying,  I  will  take  it; 
but  he  had  not  bought  it.  He  might  also  say,  under  my  contract 
if  you  put  half  a  cargo  of  rice  on  board  the  Swnbeam^  and  bring  it 
here  and  tender  it  to  me  as  the  cargo,  I  may  take  it  if  I  choose  to 
exercise  such  an  option ;  but  I  am  not  bound  to  take  it,  and  I 
decline  it.  Until  he  had  exercised  such  an  option  the  property 
had  not  vested  in  him.  I  apprehend  that  until  he  had  got  the 
thing  which  was  contracted  to  be  sold,  namely,  a  full  and  com- 
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plete  cargo,  he  had  not  got  anything  that  oould  possibly  vest  in    h.  l.  (E.) 
him,  whatever  might  be  said  of  the  whole  cargo  when  completed,        1976 
although  completed  in  Bangoon^  and  before  he  received  the  bills    xsoa^^ 
of  lading  and  other  documents,  together  with  the  drafts  which         «• 

were  to  be  drawn  for  tbe  price  of  the  goods  and  the  freight.  ' 

Then,  my  Lords,  the  argument  is  put  thus ;  it  is  said,  he  having 
this  option  to  accept  or  not  as  he  pleased,  and  having  l^eSurAeam 
at  ILangoon  as  a  vessel  which  might  be  considered  in  the  light  of 
being  his  own  vessel,  inasmuch  as,  under  the  contract,  the  fireight 
of  that  particular  vessel,  as  well  as  the  price  of  the  goods  sold, 
was  to  be  paid  by  him,  it  comes  to  this,  that  it  was  as  though  he 
had  sent  the  Sunbeam  to  receive  the  goods,  and  when  each  bag 
of  rice  was  put  on  board  that  ship  it  was  on  board  for  his  benefit, 
and  was  specially  appropriated  to  him  as  purchaser,  and  could  not 
have  been  removed  without  his  consent.  The  learned  Judges  in 
the  C!ourt  of  Common  Pleas  viewed  the  matter  in  this  light.  In 
the  judgment,  from  which  a  passage  has  been  read  by  my  noble 
and  learned  frieind  now  on  the  woolsack,  I  mean  the  judgment  of 
Mr.  Justice  Elaeilcbwm  in  the  Gourt  of  Appeal,  the  view  that 
when  once  any  particular  bag  of  rice  had  been  put  on  board  the 
vessel  it  could  not  be  removed  without  the  consent  of  Andenony 
the  purchaser,  is  commented  upon.  That,  learned  Judge,  and 
those  learned  Judges  who  agreed  with  him,  proceed  as  far  as  this, 
that  itmight  well  be  that  the  bags  of  rice  placed  on  board  this 
vessel,  when  once  so  placed,  could  not  be  removed  without  the 
consent  of  the  shipowner  or  the  person  with  whom  the  contract 
had  been  made  for  the  vessel,  that  is  to  say,  the  charterer ;  but 
the  Judges  below  having  said  it  could  not  be  removed  without  the 
consent  of  the  buyer,  Mr.  Justice  Blackburn  makes  this  remark: — 
''  The  Court  beloir  say  that  putting  any  rice  on  board  the.  Sun* 
heam  was  such  an  appropriation  of  the  rice  on  board  as  to  prevent 
the  sellers  from  withdrawing  that  rice  without  the  consent  of  the 
buyer.  K  we  could  see  anything  :in , the  contract  to  give  the 
buyer  a  right  to  objiect,  we  should  think  it  indicated  an  intention 
that  the  property  so  put  on  board  should  be  at  the  buyer's  risk; 
but  we  cannot  find  anything  to  that  .efiect  If  ire  could  se^  any- 
thing to  indicate  an  intention  that  as  each  bag  was  shipped  it 
ahoold  be  at  the  buyer^s  risk,  we  should  think  it  indicated  an 
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H.  L.  (E.)    intention  that  it  should  not  be  taken  ont  without  his  consent    Bnt 

1876       we  cannot  reason  in  a  circle." 
Xni^^ilosr        Now,  my  Lords,  I  apprehend  that  you  must  look  to  the  contract 
MoBica.     ^  arriye  at  a  conclusion  on  this  point,  and,  looking  at  the  contiact, 
—       I  confess  I  agree  with  Mr.  Justice  Blaekbum.    I  can  find  nothing 
to  say  that  when  once  100  bags  have  been  put  on  board,  those 
100  bags  could  not  be  removed  without  the  vendee's  ooDseni 
It  is  easy  to  suppose  circumstances  in  which  this  question  might 
have  arisen.    ;The  vendors  of  the  rice  might  have  had  some 
other  vessel  to  fill  in  a  shorter  time  than  this;  this  was  to  be 
filled  by  a  specified  time,  and  they  were  put  to  difficulties  about 
filling  it  in  that  time  as  it  was ;  it  might  have  been  otherwise ;  it 
might  have  been  that  they  had  ample  time  to  fill  tlm  vessel,  and 
that  they  had  not  so  much  time  to  fill  another,  and  consequently 
they  might  have  been  desirous  to  transfer  some  bags  of  rice  ftom 
this  vessel  to  the  other  one,  or  they  might  have  desired  to  do  so, 
if  any  accident  had  happened  to  a  l%hter  coming  down  the  river 
to  the  other  vessel  which  they  were  bound  to  load  in  a  given  time. 
If  they  were  minded  to  [transfer  part  of  the  rice  on  board  this 
vessel  to  another  vessel — always  considering  such  claims  as  might 
be  set  up  by  the  shipowner  himself,  when  the  riee  had  once  been 
put  on  board  the  ship,  to  have  the  loading  completed — subject  to 
such  claims,  I  cannot  myself  see  that  the  vendee  could  have  had 
-anything  to^say  i^inst  their  removing  that  rice^  provided  always 
that  they  filled  the  l^tnieam  within  the  time  provided  by  the 
contract,  andj  in  other  respects  complied  with  the  terms  of  the 
contract    It  strikes  me  that  there  is  nothing  upon  the  &oe  of  the 
contract  to  say  that  the  contract  was  not  to  be  performed  in  any 
degree  piecemeal,  or  that  anything  had  been  bought  except  a 
cargo,  by  which  I  think  was  meant  a  ftill  cargo,  of  merchantaUe 
rice — ^the  SwibeanCa  cargo— subject,  of  course,  to  arrangements 
between  themselves  as  to  what  was  a  proper  cargo  for  the  Am&tf »» 
as  to  weight  and  so  forth,  all  of  which  would  be  readily  1Ulde^ 
stood  by  men  entering  into  contracts  and  dealings  of  Hub  de- 
scription. 

But,  my  Lords,  it  was  said  with  reference  to  this  part  of  the 
case— it  was  rather  put  as  iUustrating  how  &r  that  view  woold  be 
supposed  to  carry  their  argument — ^but  yfe  hold  that  if  so  many 
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(sajy  100)  bags  of  good  merchantable  rice  were  placed  on  board    H.  L.  (E.) 
that  vessel  in  the  course  of  loading,  and,  before  the  cargo  was        1876 
completed^  those  100  bags  had  become  destroyed  by  the  entrance    Anmao:x 
of  sea  water  or  some  other  accident,  a  risk  of  the  sea^  then  the     ^  ^ 
vendor  wonld  have  fulfilled  his  contract  of  supplying  the  cargo  of       — 
rice,  provided  he  afterwards  added  snflScient  rice,  instead  of  the 
bags  which  had  been  destroyed,  to  make  np  the  foil  cargo.    I 
cannot  accede  to  that  proposition  in  any  shape  or  form ;  it  is 
certainly  potting  the  case  very  high — yet  I  cannot  say  that  I  am 
driven  to  come  to  a  contrary  condnsion  by  such  an  argument.    It 
appears  to  me  beyond  all  doubt  that  what  the  vendor  had  to 
furnish  was  a  cai^  of  merchantable  rice ;  and  if  when  the  vessel 
arrived  stBanffoon, or  at  anytime  before  the  cargo  was  completed, 
and  before  the  documents  could  possibly  be  obtained,  that  rice  had 
been  utterly  destroyed  and  wasted,  I  think  the  vendee  would  most 
nndonbtedly  be  in  a  position  to  say : — ^You  have  not  supplied  to 
me  that  which  I  bought,  namely,  a  full  cai^  of  merohaotable 
rice ;  it  was  not,  at  the  time  when  the  loading  of  the  cargo  ceased, 
a  full  cargo,  and  from  that  time  it  nevet  has  been  a  full  caigo  of 
merchantable  rice,  and  take  it  I  will  not — ^I  apprehend  he  would 
have  been  perfectly  justified  in  so  saying. 

My  Lords,  if  that  be  9o,  I  am  quite  unable  to  see  how  this  rice, 
supposing  the  whole  cargo,  of  it  when  completed  was  to  be  at  the 
risk  of  the  vendee,  can  be  said  to  have  been  at  his  risk  when  the 
thing  he  bought  never  had  been  brought  into  existence  at  alL 
The  vessel  unfortunately  sank  before  the  cargo  of  rice  had  ever 
been  completed,  and  therefore  tiie  thing  which  was  to»be  insured 
against  had  never  come  into  existence,  and  of  course  the  vendee 
had  never  acquired  an  interest  in  that  which  had  never  been  in  a 
state  in  which  it  could  be  tendered  to  him  for  his  acceptance. 

But  then  it  is  said  that  he  had  an  option  which  he  might 
exercise,  and  that  he  might  say,— Although  this  rice  has  been 
destroyed,  although  it  never  left  the  river  of  Bangoon,  but  sank 
to  the  bottom  before  the  thing  I  bought  was  completed,  I  will 
exercise  my  option  of  taking  it  now,  though  the  incomplete  cai^o 
has  been  destroyed.  I  apprehend  it  is  quite  impossible  to  say, 
and  no  authority  certainly  goes  anything  like  the  length  of  saying, 
that,  as  against  third  persons,  and  merely  for  the  purpose  of 
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H.  L.  (£.)    making  those  persons  liable,  the  vendee  could  exercise  the  option 
1S76       which  he  had — or  which,  if  the  thing  in  any  shape  or  form  had 

Ahi^on  l>^i^  brought  before  him,  that  is  to  say,  if  the  half  cargo  had 
been  sent  to  this  country,  he  might  have  had — of  saying  whether 
he  would  or  would  not  take  it.  It  is  impossible  to  say  that  he  had 
Tested  in  him  such  an  interest  in  that  which  went  to  the  bottom, 
and  which  did  so  before  the  actual  thing  he  bought  came  into  exist- 
ence, that  he  could  exercise  his  option  of  taking  it  so  as  to  throw 
the  loss  upon  third  persons.  It  would  be  merely  nominally — 
by  a  mere  passing  of  pieces  of  paper — that  he  could  be  said  to 
have  exercised  any  option  at  all  about  such  a  subject-matter; 
and  *to  say  that  he  could  do  that  for  the  purpose  of  throwing 
a  loss  on  the  underwriters  is  not  a  reasonable  argument.  It  has 
been  said  that  Mr.  Baron  Bramwdl  accepted  that  argument.  I 
do  not  read  his  Lordship's  observations  as  leading  to  that  result. 
I  read  Mr.  Baron  BramwdC^  observations  as  meeting  the  argu- 
ment, if  it  could  have  had  any  force  at  all,  by  certain  observations 
of  his  own.  My  noble  and  learned  friend  now  on  the  woolsack 
has  already  shewn  that  there  is  not  any  actual  adoption  on  the 
part  of  Mr.  Baron  BramweiU  of  the  argument  sa  suggested;- 

But  one  argument  on  which  muchstress  has  been  laid  is  this: — 
if  you  once  concede,  which  I  am  disposed  to  concede,  that  there 
was  to  be  an  insurance  to  cover  the  risk  at  some  period  or  other,- 
then  looking  at  the' whole  transaction  and-  all  that  has  passed  in 
the-  matter,  it  is  un'reiEisbnable  to  suggest  that  with  regard  to  the 
loading  of  this  ship  there  should  be  two  separate  periods  of  risk  to 
be  coYered«by  two  different  insurances,  the  risk  being  of  the  same 
character  and  relating  to  one  and  the  same  ship,  and  to  one  and 
the  same  subject-matter;  and  that,  therefore; if  you  suppose  that 
the  risk  was  to  be  at  any  time  thrown  upon  the  vendee,  you- must 
fake  it  that  it  wdkS  not  exp^ted  hf  him,  or  by  anybody  else,  that 
there  should  be  one  risk  in  the  river  whilst  the  process  of  loading 
was  going  forward,  and  another  risk  to' be  incurred  when  the  yessel' 
started  on  her  voyage,  and  that  each  of  these  two  risks  were  to  be 
seplEkrately  insured  for,  the  one  by  the  vendor  and  the  other  by  the 
vendee.*  '  Now,  my  Lords,  I  apprehend  that  that  argument  is  one 
which'  cannot,  with  all  respect,  commend  itself  to  your  Lozdshipe. 
One  answer  which  has  been  suggested  to  t^at  argument  is  that,  as 
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regards  all  the  barges  bringing  the  rice  intended  for  the  Sunbeam  H.  L.  (E.) 
down  the  river  to  be  placed  on  board  that  yessel,  the  difficulty  is  1S76 
just  as  great  and  inyolves  as  unreasonable  a  supposition  as  exists  axmboh 
with  regard  to  the  cargo  itself.  But,  my  Lords,  I  apprehend  the 
true  answer  to  the  argument  is  this — I  think  both  Mr.  Justice 
Blaekbwm  and  Mr.  Baron  Bramwdl  mention  it — ^it  is  that  neither 
party  thought  of  this  risk  at  alL  Evidently  it  did  not  occur  to 
anybody's  mind  that  there  was  this  danger,  in  a  river  like  the  river 
BiBangoon,  in  the  actual  loading  of  the  vessel,  and  that  there  was 
a  risk  that  the  vessel  might  sink  before  the  parties  were  in  a  posi- 
tion to  say  that  the  purchaser  had  agreed  to  take  the  risk  upon 
himself,  because  that  which  he  had  agreed  to  insure  against  was 
in  existence,  namely  the  fiill  cargo.  I  find  in  the  contract  nothing 
to  say  that  the  goods'  were  purchased  bag  by  bag  as  they  were 
placed  in  the  vessel.  I  find  nothing  in  the  contract,  or  in  the 
surrounding  circumstances,  which  says  that  the  purchaser  intended 
to  take  the  risk  until  the  thing' existed  against  the  loss  of  which 
he  intended  to  be  insured.  Therefore  it  appears  to  nie  that  to 
that  argument^  namely  the  argument  ab  iheonvenienii  as  regards 
such  a  contract  being  entered  into,  the  best  answer  is,  that  neither 
of  the  parties  thottght  of  this  particular  risk — ^it  did  not  occur  to 
their  minds  that  the  particular  thing  which  happened  might 
happen.  ^  And  that  is  not  an  unusual  circumstance,  as  your  Lord- 
ships are  aware,  in  insurances  of  this  character,  for  we  often  find 
that  the  very  thing  which  has  happened  is  just  the  thing  which 
both  parties  omitted  to  think  of  and  to  provide  against — at  all 
evMAta  it  appeaxs' to  me,'  that  in  this  case,  provided  against  it  they 
have  not*  With  regard  to  the  possibility  of  ratifying  the  contract, 
I  think  the  reasons  given'  by  Mr;  Justice  BlaMum  shew  clearly 
that  Spariea  v.  Marshalt  (I)  has  no  application  to  this  case.  That 
was  a  case  where  a  man  having  adopted  a  contract  was  c&Ued  upon 
by  the  insurers,  for  their  benefif,  to  exercise  a  possible  option  of 
saying^  I  ought  to  be  released  from  it  That  is  a  very,  different 
thing  from  saying :  Not  being  bound  by  the  contract  I  will  consent 
to  be  bound  by  it  for  the  sake  of  handing  over  to  the  vendor,  whom 
I  am  not  obliged. to  indemnify  in  any  way,  the  proceeds  of  the 
insurance  which  I  have  effected. 

(I)  2  Bing.  N.  C.  7C1. 
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H.  L.  (E.)        I  apprehend  that  the  right  way  of  regarding  the  whole  cage  is 
1876        thisy  and  that  is  the  way  in  which  the  learned  connsel  for  the 

Ahderson  Bespondent  concluded  his  obserrations :  Was  there  at  the  time  that 
this  accident  happened  any  liability  whatsoever  on  the  part  of  the 
yendee,  whereby  he  was  subjected  to  losSi  against  which  by  the 
contract  of  insurance  he  ought  to  be  indemnified  T  It  appears  to 
me  to  be  impossible  to  say,  that  when  the  vessel  went  to  the 
bottom  any  action  could  have  been  brought,  or  any  proceedings 
taken  against  the  yendee,  in  respect  of  that  quantity  of  bags  of 
rice  which  had  been  loaded  on  board  the  Sunbeam.  It  is  another 
form  of  the  same  proposition  to  say  that  he  was  not  insured  against 
the  loss  of  that  quantity  of  bags.  With  regard  to  the  contract 
itself,  I  find  extreme  difficulty  in  coming  to  the  conclusion  that 
whrai  a  man  had  purchased  a  cargo  of  rice  to  be  shipped  per  Am- 
heam,  and  a  fourth  part,  or  a  third  part  only,  of  the  cargo  had  been 
placed  on  board  the  vessel,  and  then  what  was  on  board  had  been 
wholly  lost,  he  was  under  a  liability  or  engagement  which  would 
subject  him  to  loss. 

I  regret,  my  Lords,  that  there  should  be  a  diffiBrenee  of  opinion 
in  your  Lordships'  minds,  as  I  know  there  is  from  having  had  the 
advantage  of  seeing  a  judgment  of  one  of  my  noble  and  learned 
friends.  I  can  only  say  that  I  do  not  see  my  way  to  hold  that  the 
judgment  ought  to  be  reversed ;  on  the  contrary,  I  thiok  it  should 
be  affirmed  by  this  House. 

LOBD  O'flAGAN : — 

My  Lords,  I  concur  with  my  noble  and  learned  friend  who  first 
addressed  your  Lordships  that  this  case  is  one  of  great  nicety  and 
difficulty ;  as  has  been  sufficiently  manifested  by  the  conflict  of 
judgment  in  the  Courts  below,  and,  I  am  sorry  to  add,  in  your 
Lordships'  House. 

We  have  here  an  appeal  and  a  cross  appeal,  the  latt»,  on 
one  point,  impeaching  the  unanimous  opinion  of  all  the  Jodges  in 
the  Courts  of  Common  Pleas  and  the  Exchequer  Chamber.  Bat 
although  the  point  on  which  they  all  agreed  was  that  to  which  the 
great  bulk  of  the  evidence  at  the  trial  before  Mr.  Justice  BrM  was 
addressed,  and  although  it  was  the  subject  of  elaborate  disonssion, 
especially  in  the  Court  of  Common  Pleas,  I  need  not  deal  with  it  at 
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any  length.    It  was  not  formally  abandoned  at  the  Bar,  but  it  was    H.  L.  (E.) 
lightly  touched  and  scarcely  relied  on ;  and  I  think  your  Lord-       1S76 
ships  may  confidently  hold  that  there  was  evidence  to  sustain  the    AimnaoN 
verdict,  which  found  that  the  loss  was  caused  by  the  perils  of  the     ^^^^ 

seas.    Some  such  evidence  there  clearly  was,  and  although  the       

opinion  of  the  learned  Judge  at  the  trial,  as  to  the  efiect  of  it, 
does  not  appear  to  have  harmonised  with  that  of  the  jury,  he  pro- 
perly declined  to  act  on  that  opinion,  as  against  their  finding ; 
andf  as  I  have  said,  in  that  proper  and  constitutional  course  he 
has  been  sustained  by  all  his  colleagues.  The  verdict,  therefore, 
upon  the  issues  submitted  to  the  jury,  must  be  maintained ;  and  I 
refer  to  it  even  thus  briefly  only  for  the  purpose  of  pointing  to  the 
finct,  as  bearing  more  or  less  on  the  matters  really  in  controversy, 
that  the  original  resistance  to  the  Plaintiff's  claim  was  chiefly 
based,  so  fSeur  as  I  can  judge  from  the  documents,  not  on  a  challenge 
of  his  insurable  interest,  but  on  the  denial  that  his  loss  had  been 
caused  by  the  means  which  must  now  be  taken,  conclusively,  to 
have  produced  it. 

Passing  on  to  the  questions  which  are  still  open,  and  which  have 
been  argued,  on  both  sides,  with  conspicuous  ability,  I  note  that 
they  really  divide  themselves  into  two.  First,  had  the  Plaintiff 
any  property  in  the  jice  which  was  put  aboard  the  Sunbeam,  and 
was  lost  by  the  perils  against  which  the  insurance  was  designed  to 
guard  ?  And,  next,  whether  he  had  or  had  not — ^had  he  such  an 
interest  in  the  adventure,  because  it  was  at  his  risk,  that  he  could 
validly  insure  ? 

On  the  flrst  point,  I  incline  to  agree  with  the  Court  of  Common 
Pleas,  that  the  rice  which  was  actually  put  on  board  was  so  appro- 
priated to  the  purchaser,  regard  being  had  to  the  terms  6f  the 
contract  and  the  circumstances  of  the  case,  as  to  give  him,  at 
least,  the  option  of  retaining  it,  and  to  take  from  the  vendors  the 
power  of  removing  it  without  his  permission  or  against  his  will. 
The  contract  of  the  2nd  of  February,  1871,  provided  for  the  sale 
of  'Hhe  cargo  of  new  crop  Banffoon  rice,"  without  farther  spemfy- 
ing  its  quantity  or  quality,  but  describing  it  as  to  come  by  a 
named  vessel,  of  a  certain  tonnage,  and  of  a  particular  number, 
and  to  arrive  at  a  specified  place,  before  an  appointed  day.  The 
bought  note  made  the  purchaser  liable  for  a  certain  sum  ^*  per 
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H.  L.  (£.)    cwt  9  cost  and  freight,"  so  that  the  Plaintiff  had  bargained  to  re- 
1876        ceive,  in  a  vessel  which  did  not  belong  to  him  or  to  the  seller,  bat 

AHDBBaoM    ^hi<^h  was  hired  for  him,  and  for  the  time  was  dedicated  to  his 
MoMci.     service,  and  so,  in  a  sense,  was  temporarily  his  own,  a  cargo,  the 

amount  of  which  was  to  be  ascertained  not  by  prior  agreement, 

but  by  the  capacity  of  the  vessel,  and  subsequently  the  ascer- 
tainment of  the  weight.  The  arrival  at  Banffoan  took  place  be- 
fore the  period  fixed  for  it ;  and  the  loading  of  the  cargo  began 
and  had  considerably  advanced  when  it  was  unfortunately  de- 
stroyed. 

The  argument  of  the  Bespondents  is,  that  until  the  cargo  was 
completed  it  did  not  become  deliverable ;  and  until  it  became 
deliverable,  the  property  could  not  pass.  No  doubt  the  biU  of 
lading  was  issued  after  the  loss,  as  were  the  drafts  by  which  the 
price  was  disbursed  to  the  vendors ;  and  the  parties,  we  may  pre- 
sume, contemplated  payment  after  the  completion  of  the  caigo. 
But  the  period  of  payment  does  not  necessarily  coincide  with  the 
period  of  possession,  and,  quite  independently  of  the  arrangement 
as  .to. the  bills  of  lading,  and  the  determination  of  the  price  upon 
a  future  estimate,  it  seems  to  me  that;  the  partial  delivery  to  the 
Plaintiff  in  a  vessel  which  the  contract  had  made,  pro  hoc  viea^ 
the  sole  recipient  of  his  cargo,  may  be  taken,  to  haVe  paased  the 
property  in  the  portion  so  delivered,  involving  an  interest,  either 
absolute  or  conditional,  on  the  exercise'  of  an  option,  to  receive 
what  was  so  given  on  account  of,  or  in  substitution  for,  the  whole, 
sufficient  to  justify  his  claim  on  the  insurers.  He  might  have 
exercised  the  option  in  declining  to  take  less'than  the  full  caigo; 
but  if  he  did  not,  the  property  in  the  goods  partially  deliv;ered, 
according  to  the  view  of  the  Court  of  Common  Pleas,  in  which  I 
couQur,  was  his,  as  it  would  have  been  in  the  rest,  on'  a  complete 
delivery. 

.  On  this  part  of  the  case  AgjpUby  v.  Myers  (1)  was  much  relied 
on.  But  the  decision  |Jiere  went  on  the  expcess  terms  of  the  par- 
ticular contract,  to  which  I  find  nothing  exactly  answering  in  that 
which  is  before  your  Lo^hipa.  In  delivering  the  judgmcfldit  of 
the  Court,  Mr.  Justice  Blaekbum  said  (2)  that:  ''g^erally,  and 
in  the  absence  of  something  to  shew  a  contraxy  intention,  the 
Law  Hep.  2  C.  P.  651.  (2)  Law  Bep.  2  a  P.  at  p.  66a 
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bricklayer,  or  tailor,  or  shipwright^  is  to  be  paid  for  the  work  and  H.  L.  (E.) 
materials  he  has  done  and  provided,  although  the  whole  work  is  1876 
not  complete."  /'  But,**  he  added,  ^  though  this  is  the  prima  fcusie  awmuoos 
contract  between  those  who  enter  into  contracts  for  doing  work 
and  supplying  materials,  there  is  nothing  to  render  it  either  illegal 
or  absurd  in  the  worbnan  to  agree  to  complete  the  whole,  and  be 
paid  when  the  work  is  complete,  and  not  till  then,. and  we  tiiink 
that  the  Plaintiffs  in  the  present  case  had  entered  into  such  a 
contract"  There,  the  period  of  the. completion  was  fixed  by  the 
agreement  of  the  parties  as  the  period  of  the  payment,  and  nothing 
could  be  got  sooner,  though  the  completion  was  prevented  by  an 
accident  for  which  no  one  waiB  to  be  blamed.  Here  the  terms  of 
the  note  do  not  point 'to  the  occurrence  which  caused  the  loss,  but 
neither  do  they  indicate  an  intention  that  the  goods  in  the  process 
of  loading  shall  not  vest  in  the  buyer,  at  his  option,  before  it  is 
ended* . 

Two  cases  were  cited  in  the  course  of  the  argument  which 
appear,  to  me  to  have  a  material  bearing,  in  this  regard,  on  that 
before  us.  In  Aldridffe  v.  Johnson  (1)  the  Plaintiff  had  agreed  to 
purchase  100  out  of  200  quarters  of  barley  which  he  had  seen 
in  bulk  and  approved  of;  and  had  paid  part. of  the  prioa  The 
purchaser  was  to  send  sacks  for  the  barley,  and  the  vendor  was  to 
fill  those  sacks  and  take  them  to  a  railway  to  be  conveyed  to  the 
Plaintiff  free  of  charge.  Sacks  were  sent  for  a  part  only,  and  so 
much  was  delivered ;  but  though  the  Plaintiff  repeatedly  demanded 
the  remainder,  he  could  not  get  it.  The  Court  decided  that  the 
portion  put  into  the  sacks  passed  to  the  Plaintiff,  Lord  CampbeU 
holding,  that  no  portion  of  what  remained  in  bulk  ever  vested  in 
him.  *'It  is  equally  dear,**  he  said  (2),  ''that  as  to  what  was 
put  into  the  sacks  there  must  be  judgment  for  the  Plainti£ 
Looking  to  all  that  was  done  when  the  bankrupt  put  the  barley 
into  the  sacks,  eo  ineianti  the  property  in  each  sackful  vested  in 
the  Plaintiff.**  And  he  relies  on  the  aprioiri  assent  of  the  Plaintiff, 
and  on  his  subsequent  appropriation.  ^  There  remained,"  he  says, 
**  nothing  to  be  done  by  the  vendor,  who  had  appropriated  a  part 
by  the  direction  of  the  vendee." 

The  second  case  to  which    I    have   referred  is  Langlon  v. 
(1)  7  EL  9s  Bl.  886.    ^  (2)  7  El.  9s  Bl.  at  p.  899. 
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H.L.(B.)  Siffgin${l).  There  the  Plaintiff  had  bought  all  the  crop,  for  oil  of 
1876  peppermint,  grown  on  a  farm.  The  vendor  sent  to  the  Plaintiff  for 
Andebson  bottles,  which  he  delivered,  and  a  portion  of  the  crop  was  put  into 
MoBioE.  ^^^  ^^  them ;  bat  the  rest  were  sold  by  the  vendor  to  a  third 
—  person,  against  whom  the  Plaintiff  brought  detinue.  It  was  held 
that  the  putting  of  the  oil  into  the  Plaintiff's  bottles  was  an  act  of 
appropriation  which  vested  the  property  in  him.  The  Ghief 
Baron  (PoUodk)  founded  his  judgment  on  the  authority  of  Aldridge 
V.  Johnson  (2),  deciding,  as  he  said  (3),  ^that  the  putting  of  the 
barley  into  the  sacks  was  an  appropriation  which  passed  the  pro- 
perty." And,  farther,  he  observed:  ^ I  am  of  opinion  that  the 
putting  of  the  oH  of  peppermint  into  the  bottles  was  the  same 
thing  as  the  delivery  of  it  to  the  Plaintiff."  Baron  BramwM  (4) 
also  observed :  ''  In  all  reason,  when  a  vendee  sends  his  Mp^  or 
cart,  or  cask,  or  bottles  to  the  vendor,  and  he  puts  the  article  sold 
into  it,  that  is  a  delivery  to  the  vendee "  ($.«.  a  delivery  of  the 
whole  or  part),  for  be  adds:  ''Again,  suppose  only  a  portion  of 
the  oil  had  been  put  into  the  bottles,  inasmuch  as  the  Plaintiff 
was  not  bound  to  take  a  part  only,  would  the  property  vest  ?" — 
^(The  very  case  your  Lordships  have  to  consider.) — ^Jldridgey. 
Johnson  (5)  is  an  authority  on  that  point  It  may  be  that  the 
Plaintiff  would  have  the  option  of  refusing  to  take  a  part  only  of 
the  oil  or  of  accepting  it ;  but  that  right  is  not  inconsistent  with 
the  property  vesting  at  his  election.  It  might  vest  in  him  con- 
clusively ;  but,  at  all  events,  it  would  vest  when  he  exercised  the 
option." 

It  seems  to  me  that  these  cases,  if  they  were  well  decided,  and 
I  see  no  reason  to  call  their  authority  in  question,  go  far  to 
sustain  the  view  of  the  Court  of  Common  Pleas  on  the  point  I  am 
considering.  They  establish  that  the  filling  of  the  sacks  and 
bottles  amounted  to  an  appropriation  of  their  contents  to  the 
persons  to  whom  they  respectively  belonged.  And  they  establish 
farther,  that,  in  the  case  of  a  partial  delivery,  although  all  the 
goods,  which  are  the  subject  of  an  integral  contract,  have  not  been 
delivered,  there  may,  in  certain  circumstances,  be  such  an  appro- 

(1)  4  H.  &  N.  402.  (3)  4  H.  &  N.  at  pp.  407,  406. 

(2)  7  El.  &  Bl.  885.  (4)  Ibid,  at  p.  409. 

(5)  7  El.  &  Bl.  885. 
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priation  of  a  portion  as  to  pass  the  property  in  it.    According  to    H.  L.  (S.) 
Lord  Campbell,  at  the  moment  when  the  barley  was  put  into  the       1876 
sacks,  ^'  the  property  in  each  sackful  vested/'  that  is,  there  was  a    andsbsgh 
successive  vesting  sack  by  sack ;   and  whether  one  only,  or  a     hobioi. 
hundred,  had  been  filled,  the  contents  of  each  of  them  passed  eo       — 
instanti  to  the  purchaser.    Baron  BramweU  gives  a  reading  on 
this  decisi(m  in  his  own  judgment,  and  applies  it  to  demonstrate 
that  *' though  only  a  portion  of  the  oil  had  been  put  into  tiie 
bottles,'*  and  '^  the  Plaintiff  was  not  bound  to  take  a  part  only," 
nevertheless  it  vested  either  condnsively  or  on  the  exercise  of  his 
option. 

Now,  what  have  we  here  ?  A  vessel  is  hired  to  do  the  Plaintiff's 
work  (just  as  the  sacks  or  bottles  might  have  been  hired  to  receive 
the  barley  or  the  oil),  and  desi^;nated  as  the  recipient  of  the  rice. 
What  is  the  difference?  The  vessel  was  specifically  described, 
and  in  it  only,  and  for  the  plaintiff  only,  the  cargo  was  to  be 
deposited.  Was  not  the  deposit  in  it  of  the  same  effect  for  the 
purpose  of  the  vesting  of  the  property,  with  that  of  the  deposit  in 
the  sacks  and  the  bottles?  And  if  the  deposit  in  themwas,in  the 
words  of  Chief  Baron  PoUoek  *^  a  decisive  act  of  appropriation,"  or 
according  to  Baron  BramweU,  amounted,  in  all  reason,  to  ^a 
delivery  to  the  vendee,"  why  should  we  deny  the  same  operation 
to  the  deposit  in  ihii^  case  ?  Lord  Oamj^l  relied  on  the  a  priori 
assent  of  the  vendee  of  the  barley,  and  his  subsequent  appropria- 
tion. And  here  we  have  what  Chief  Justice  Erie  once  denominated 
^'an'anticipative  appropriation"  in  a  contract,  without  any  condi- 
tion of  inspection  or  approval,  to  receive  a  "  cargo  "  not  in  any  way 
particularly  described ;  and,  as  has  been  argued,  not  only  a  prompt 
payment  by  his  drafts,  but,  perhaps,  an  anticipative  exetciae  of  the 
Plaintiff's  option,  by  insuring,  and  so  manifesting  a  purpose  to 
receive,  in  the  vessel,  that  cargo,  and  every  part  of  it,  at  his  own 
risk.  There  was  nothing  more  to  be  done  in  the  case  than  in 
Aldridffe  v.  Johneon  (1),  as  in  both  the  delivery  was  only  partial, 
and  the  residue  of  the  property  remained  to  be  given. 

The  answer  to  this  argument,  as  I  understood  it,  was  based  on 
the  faclf  that  the  vessel  was  not  the  Plaintiff's  absolute  property ; 
but  if  it  was  hired  for  his  benefit,  and  he  was  entitled  to  the  exclu- 

(1)  7  EL  &  Bl.  885. 
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fl.  L.  (]S.)  sive  use  of  it»  for  the  reception  of  the  cargo  he  had  bought^  I  am 
1876  imable.to  understand  that  it  was  not  his^  for  the  time^  to  reoeiTe 
his  cargo ;  and  that  it  shonld  not  be  dealt  with  accordingly  for  the 
purposes  of  this.  case.  Would  a  delivery  at  a  house  hired  by  a 
yendee,  for  a  day  or  a  year,  be  less  a  delivery  to  him  than  if  he 
held  that  house  as  a  proprietor  in  fee  ? 

I  am,  therefore,  disposed,  on  principle  and  authority,  to  adopt 
the  unanimous  yiew  of  the  learned  Judges  of  the  Common  Pleas, 
that  the  Plaintiff  had  an  insurable  interest,  **  on  the  ground,*'  as 
they  have  stated, ''  that  the  property  in  the  rice  had  vested  in  him 
before  the  loss  "  (1). 

But  if  there  should  be  doubt  on  this  point — and  I  cannot  say 
that  it  is  not  open  to  serious  question  when  there  is  such  an  equal 
balance  of  judicial  authority  upon  it — ^I  think  he  is  still  moTB 
clearly  entitled  to  recover,  because  the  contract  and  the  conduct 
of  the  parties  appear  to  me  to  afford  ^sufficient  evidence  that  tlie 
cargo,  and  every  portion  of  it,  were  to  be  at  his  risk  from  the 
moment  of  delivery  aboard  the  Sunbeam ;  and  that  he  had,  oa 
that  account,  an  insurable  interest  which  warrants  his  demand. 
Mr.  Justice  EUuiTdmm  observed,  in  the  Exchequer  Chamber,  that 
''  risk  and  property  generally  go  together.**  ^  This  is  true,  but  they 
are  not  necessarily  associated;  and  the  risk  only  will  suffice  ifi^ 
sustain. the  insurance.  It  has  been  said,  that  insurance  ia  a  con- 
tract of  indenmity,  and  the  question  has  been  put,  What  was  the 
Plaintiff's  loss?  But  we  must  remember  that  '^ although,''  in  the 
words  of  Mr.  PhUUps  (in  Phillips  on  Insurance)  (2),  ^the  peril 
must  be  such  that  its  happening  might  bring  upon  the  assured  a 
pecuniary  loss,  it  is  sufficient  that  it  might  bring  a  loss,  and  by  no 
means  necessary  that  it  should  certainly  have  that  conseqoence, 
were  it  to  happen.**  The  law  is  well  stated  by  Mr.  Justice  WiUet 
in  Joyce  v.  Swann  (3),  that  even  if,  by  reason  of  special  circum- 
stances, the  property  did  not  pass  on  shipment,  yet,  by  reason  of 
the  risk,  the  buyer  might  insure  the  cargo  in  respect  of  the 
interest  he  had  in  it 

The  question,  therefpre,  is,  at  whose  risk  was  the  cargo  ?  What 
was  the  intention  of  the  parties  to  the  contract  in  relation  to  it? 

(1)  Law  Bep.  10  C.  P.  58.  (2)  Ch.  iiL  a  174. 

(3)  17  C.  B.  (N.S.)  84. 
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What  was  their  nndeistandiDg  as  proved  by  their  words  and  their    H.  L.  (B«) 
acts?  1S76 

The  liability  to  insure  and  the  fact  of  insurance  are,  I  think  as^Lov 
admittedly,  strong  indications  pointing  to  the  individual  on  whom 
it  is  designed  that  the  risk  of  loss  shall  fall.  It  is  reasonable  so 
to  consider  them,  for  the  casting  of  the  liability  on  a  man  is  a 
tolerable  warning  to  him  that  he  will  suffer  damage  in  tHe  case  of 
accident,  unless  he  guards  himself  against  it :  and  the  fact  of  his 
insurance  is  a  pregnant  acknowledgment  that  he  fears  to  encounter 
it,  and  accepts  the  burthen  which  the  liability  implies.  Now,  by 
the  contract  in  this  case,  the  liability  to  insure  was  thrown  upon 
the  purchaser,  if  upon  any  one.  The  costs  and  freight  only  were 
provided  for.  He  bought  at  9s.  l^d.  per  cwt.  "  cost  and  freight" 
If  cost,  freight,  and  insurance  had  been  contemplated,  the  sum 
would  have  been  9s.  l^d.  There  is  nothing  to  sheWi  directly  or 
by  implication,  that  the  seller  was  to  bear  the  risk,  from  any  re- 
quirement that  he  should  be  protected  against  it.  That  seems  the 
fiedr  effect  of  the  bought  note  considered  in  itself. 

And  then  it  has  the  clearest  construction  practically  put  upon  it 
by  the  conduct  of  the  parties.  The  seller  does  not  think  of  insur- 
ing, and  does  not,  in  fact,  insure  at  alL  The  buyer,  on  the  con- 
trary, insures  on  the  very  day  after  the  contract  is  executed; 
manifestly  not  for  any  indirect  purpose ;  not  post  litem  motam  ;  but 
in  the  fair,  prudent,  and  reasonable  fashion  of  a  man  having  risk 
to  run,  and  therefore  interest  to  seek  an  indemnity.  The  insur- 
ance so  effected  was  by  a  policy  in  the  common  form,  beginning — 
'*  the  adventure  on  the  said  goods  from  the  loading  thereof  aboard 
the  said  ship."  And  it  covered  the  entire  cargo  during  the  whole 
of  the  period  from  the  first  delivery  until  all  had  been  put  aboard ; 
and  from  the  time  of  that  first  delivery  until  the  arrival  of  the  ship 
at  its  destination. 

If  the  matter  rested  there  the  contract,  whether  taken  by  itself 
or  viewed  in  the  light  of  the  subsequent  transactions,  would  be 
persuasive  as  to  the  incidence  of  the  risk.  But  there  is  more  to 
be  considered.  According  to  that  contract  it  was  ^'to  be  void 
should  vessel  not  arrive  at  Ba/iagwm  before  30  April,  1871."  It 
did,  in  fact,  arrive  on  the  6th  of  March ;  and,  on  that  day  Messrs. 
Gray  &  Walker  forwarded  to  the  Plaintiffs  a  memorandum  from 
Vol.  T.  3  3  E 
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H.  L.  (E.)  Messrs.  Banradaile,  SehtUer,  dt  Co.  to  this  effect :  ^  We  beg  to 
1876  advise  having  received  the  following  telegram  from  Oaleutta,  dated 
Andebson  6^h  March,  *8u/nheam,  Bangwm.  Advise  Ander9on^  insurance.'" 
M<naoi.  ^^^f  ^^^^  ^^^  ^^^  mean  ?  It  does  not  appear  that  the  Plaintiff 
— —  had  informed  the  vendors  of  the  insorance  he  had  effected  on  the 
day  after  the  contract  was  made.  That  contract  did  not  subject 
him  to  any  liability  before  the  arrival  of  the  vessel  at  Rangoon; 
and,  as  soon  as  it  did  arrive,  and  before  any  portion  of  the  rice 
was  received,  the  vendors  gave  him  notice  of  the  arrival,  accom- 
panying that  notice  by  the  significant  word  ''  insurance."  What 
did  this  convey,  but  that  he  should  look  to  himself  and  insure 
against  the  risk  before  its  commencement,  when  the  loading 
should  begin,  as  it  did,  three  days  afterwards?  What  other 
reasonable  interpretation  can  be  put  upon  the  telegram  ?  And  if 
this  was  its  real  meaning,  does  it  not  go  fieur  to  demonstrate  the 
understanding  of  the  senders  and  the  mutual  understanding 
between  them  and  the  purchaser,  that  he,  and  not  they,  should 
insure,  because  with  him,  and  not  with  them,  would  be  the  risk 
from  the  moment  of  the  reception  of  any  portion  of  the  cargo 
aboard  the  SurJbeam.  I  cannot  conceive  that  any  other  meaning 
can  be  fairly  attributed  to  the  words ;  and  if  they  have  no  other, 
they  appear  to  me  conclusively  to  shew  the  intention  of  the  parties 
that  the  Plaintiff  should  insure,  because  in  the  event  of  loss  he 
must  be  the  sufferer. 

But  there  is  still  more  in  the  case.  The  correspondence  which 
ensued  immediately  after  the  loss  of  the  vessel  indicates,  in  the 
plainest  way,  that  all  the  parties  engaged  in  the  affair  believed 
the  risk  of  the  cargo  to  be  upon  the  Plaintiff.  He  is  at  once 
advised  of  the  loss  of  it,  and  at  once  replies  that  he  is  ^'covered 
by  open  insurance  policy  to  the  extent  of  £6000  at  Lloyds!*  On 
the  12th  of  April  Messrs.  Barradaile,  Schiller,  &  Co.  send  to  him 
the  invoice  of  the  rice  taken  on  board,  viz.  8878  bags,  costing 
£4787. 19s.  9(2.,  and  drafts  for  that  large  sum  with  bills  of  lading. 
Those  drafts  are  honoured  without  objection,  and  the  whole  price 
of  the  lost  cargo  is  duly  paid.  That  the  payment  was  imperative 
on  the  purchaser,  notwithstanding  the  loss  of  the  goods,  if  they 
were  taken  at  his  risk,  is  apparent  from  Castle  v.  Flayfori  (1) ; 
(1)  Law  Rep.  7  Ex.  98. 
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and  if  I  am  right  in  considering  that  they  were  so  taken,  he  was    H.  L.  (E.) 
bound  to  pay,  and  is,  therefore,  entitled  to  recover.  1S76 

Of  course  the  correspondence  and  its  result  occurring  after  the  ai^bsok 
loss  cannot  be  taken  as  decisiye,  and  are  open  to  the  observation 
made  at  the  Bar,  that  the  payment  was  voluntary,  and  was  intended 
to  shift  the  liability  from  the  vendor  to  the  underwriters.  But  I 
see  no  reason  to  doubt  that  it  was  perfectly  hond  fde,  and  was 
made  because,  on  all  hands,  it  was  assumed  that  the  purchaser 
was  liable  to  make  it,  and  would  have  full  indemnity  for  his  loss 
from  the  insurers.  The  insurers  themselves  do  not  seem,  as  I 
have  already  pointed  out,  to  have  doubted  the  justice  and  legality 
of  the  claim  upon  them  if  it  should  be  proved  that  the  loss  had 
been  caused  by  the  perils  of  the  seas.  On  this  point  only  did 
they  raise  any  controversy,  and  the  denial  of  the  insurable  interest 
of  the  Plaintiff  was  an  afterthought.  So  that  there  was,  immedi- 
ately after  the  accident,  a  eonsensw  of  all  concerned— the  vendor, 
the  purchaser,  and,  so  far  as  we  are  informed,  the  insurer — ^that, 
according  to  mercantile  understanding,  the  risk  was  with  the 
Flaintifif,  and  he  had  an  insurable  interest  If  I  saw  any  ground 
for  supposing  that  there  was  trick  or  management  in  this  part  of 
the  business,  or  any  effort  to  shift  unfairly  responsibility  for  the 
loss,  I  should  advise  your  Lordships  to  put  these  latter  consider- 
ations out  of  account,  if  you  should  not  rather  use  them  to  defeat 
the  parties  so  offending ;  but  I  believe  that  there  is  no  ground  for 
any  such  impeachment,  and  if  there  is  not,  the  instant  demand 
and  uncontested  payment  are,  in  my  mind,  strong  evidence  of  the 
real  intention  of  the  parties,  and  the  true  bearing  and  .effect  of 
their  relations  to  each  other. 

I  have  come  to  the  conclusion,  concurring  with  my  noble  and 
learned  friend  who  will  follow  me,  that  the  decision  of  the  Exchequer 
Chamber  should  be  reversed. 

LoBD  Selbobne  : — 

My  Lords,  with  respect  to  the  cross  appeal  of  the  Defendant,  I 
believe  all  your  Lordships  are  agreed  that  it  should  be  dismissed 
with  costs. 

In  the  observations  which  I  have  to  offer  to  your  Lordships,  I 
shall  refer  only  to  the  principal  appeal ;  that  of  the  Plaintiff^as 

3    '     3  E  2 
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H.  L.  (E.)    to  which  it  is  my  misfortune  to  differ  from  two  of  your  Lordships, 
1876        as  well  as  from  the  majority  of  the  Conrt  below ; — my  opinion 

X^l^l^iaos  heing  that  this  case  was  placed  upon  its  proper  ground  by  the 
judgment  of  Mr.  Justice  Quain  in  the  Ciourt  of  Excheqoer 
Chamber. 

It  is,  on  all  hands,  admitted  that  if,  by  the  contract  between 
the  parties,  the  rice  was  to  be  at  the  risk  of  the  buyer  daring 
the  time  of  its  shipment  at  Banffoan,  the  Plaintiff  (the  Appellant 
here)  was  entitled  to  recover.  I  do  not  consider  it  necessary  that 
this  should  have  been  expressed  in  the  bought-note ;  it  is  suffi- 
cient in  my  opinion,  if  it  appears  by  evidence  proper  to  be  con- 
sidered by  a  jury,  that  the  parties  did  in  fSeu^t  so  agree.  But  I 
cannot  read  the  terms  of  the  bought-note  without  drawing  from 
them  the  inference  (which  there  is  certainly  nothing  in  the  rest  of 
the  evidence  to  repel),  that  the  intention  of  the  parties  was  that 
the  goods  should  be  insured  by  the  buyer.  I  do  not  understand 
that  the  majority  of  the  Judges  in  the  Court  of  Exchequer 
Chamber  thought  otherwise;  but  they  were  of  opinion,  thai^  as 
the  time  when  the  sellers,  under  the  terms  of  the  contract,  would 
be  entitled  to  draw  upon  the  buyer  for  the  price  of  the  goods, 
and  when  the  buyer  would  be  bound  to  accept  the  goods  in  folfil- 
ment  of  his  contract,  would  not  arrive  until  a.  full  cargo  had  been 
put  on  board,  the  risk  against  which  the  buyer  was  intended  to 
insure  would  commence  at  the  same  time  and  not  earlier. 

With  this  opinion  I  am  unable  to  agree.  The  evidence  satisfies 
me,  as  a  matter  of  &ct,  that  this  was  not  the  actual  understanding 
or  intention  of  the  parties.  On  the  next  day  after  the  contract^ 
when  there  could  be  no  object  in  shifting  any  burden  from  the 
right  to  the  wrong  party,  the  buyer  did  actually  insure  in  terms 
which  covered  every  bag  of  rice  put  on  board  from  the  first 
commencement  of  the  loading  of  the  vessel.  The  fact,  that  such 
an  insurance  had  been  made,'  seems  not  to  have  been  then  com- 
municated to  the  sellers.  But  they  made  no  insurance;  and  on 
the  6th  of  March,  1872,  when  the  vessel  was  in  the  Bangoon  river, 
exactly  three  days  before  it  began  to  take  in  cargo,  they  advised 
the  buyer,  by  telegram,  that  the  ship  was  there,  and  called  his 
attention  to  '' insurance."  I  cannot  understand  this  otherwise 
than  as  meaning  that  the  time  was  then  close  at  hand  at  whicli, 
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by  the  commenoement  of  the  loading  of  the  cargo,  the  risk    H.  L.  (E.) 
intended  to  be  inanred  against  by  the  buyer  would  begin.    Nor       isre 
does  it  appear  to  me  to  be  reasonable,  or  according  to  the  probable    ANDrasoK 
and  ordinary  course  of  mercantile  usage,  that  when  a  cargo  is  to     ^  ^' 

be  loaded  at  a  given  place,  on  board  a  particular  ship,  for  a  par-       

ticnlar  adventure,  and  when  the  duty  of  insurance  is  undertaken 
by  the  buyer,  the  parties  should  be  supposed  to  mean  to  divide 
the  risk  ;  so  that  the  buyer  should  insure  after  the  cargo  is  com- 
plete, and  the  sellers  (though  nothing  is  said  about  it)  until  that 
time.  When  we  have  once  got  so  far  as  the  direct  evidence 
leads  us  in  this  case,  the  presumption  appears  to  me  to  be 
against  such  a  distinction,  and  the  burden  of  proof  to  be  upon 
those  who  affirm  it. 

Mr.  Baron  BramweU  (a  Judge  whose  opinions  I  always  hold  in 
the  highest  respect)  considered  it  a  sufficient  answer  to  this  that 
there  might  be  a  risk  while  the  goods  were  on  their  way  to,  and 
yet  not  on  board  the  ship,  against  which  it  would  certainly  not  be 
for  the  buyer  to  insure ;  and  the  line  must  always  be  drawn  some- 
where. I  cannot  say  that  I  am  satisfied  with  that  argument.  The 
line  in  this  case  appears  to  me  to  be  clearly  drawn  by  the  contract ; 
whatever  is  within  the  scope  of  the  contract  is  on  one  side  of  that 
line ;  whatever  is  not  is  on  the  other.  The  parties  had  of  course 
in  their  contemplation  the  cargo  of  the  ship  and  that  only ;  and 
goods  neither  placed  on  board  the  ship  as  part  of  that  cargo,  nor 
subject  to  any  maritime  risks  of  that  particular  ship,  as  hired  for 
that  particular  adventure  (sdthough  they  might  be  destined  by 
their  owner,  possibly  a  different  person  from  the  seller,  to  fulfil  a 
contract  made  by  him  for  the  loading  of  that  vessel),  would  be 
altogether  outside  of  this  contract^  and  entirely  unaffected  by  its 
provisions.  But  it  is  surely  otherwise  with  goods  put  on  board  as 
part  of  the  cargo,  and  subject  to  the  maritime  risks  of  the  ship  as 
hired  for  the  particular  adventure.  The  subject  of  the  contract 
was  'Hhe  cargo,"  not  specific  goods,  nor  a  defined  quantity  of 
goods.  Neither  party  contemplated  the  precise  event  which  hap- 
pened ;  both  had  in  view  the  fulfilment  of  the  contract  by  the 
loading  and  dispatching  of  a  proper  cargo.  But  they  had  both 
in  yiew  all  ordinary  maritime  risks,  and  also  the  necessity  of 
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H.  L.  (E.)    iDBuriDg  against  them,  of  which  the  risk,  while  the  ship  lay  in  the 
,1876       river  taking  in  its  cargo,  was  undoubtedly  one:  and  it  is  certain 

Akdbbsoit    that  the  act  of  insurance  as  to  that  or  any  other  part  of  the  risks, 
MoBioB.      ^^  ^^^'  ^  between  the  buyer  and  the  sellers,  an  element  of  the 

price  to  be  paid  by  the  buyer.    Nothing  could  be  less  likely  than 

that  when  the  buyer  undertook  to  insure,  an  insurance  was  meant 
which  would  not  cover  the  whole  risk  of  the  adventure,  from  its 
commencement,  as  to  every  part  of  the  cargo ;  or  that  they  should 
have  thought  of  such  a  refinement  as  that  goods  put  on  board 
for  the  purposes  of  the  adventure  were  not  to  be  regarded  as 
^^cai^o"  for  the  purpose  of  insurance  until  the  whole  loading  was 
complete. 

Baron  Bramvx^  himself  seems  to  have  thought  that  the  risk 
of  damage  by  perils  of  the  sea  to  any  part  of  the  cargo  on  board 
during  the  process  of  shipment  might  possibly  fall  upon  the 
buyer,  and  be  insurable  by  him,  if  only  the  rest  of  the  cargo 
should  be  afterwards  also  put  on  board  by  the  sellers.  It  is  cer- 
tainly very  improbable  that  the  sellers  can  have  intended  to  be 
responsible  for  such  a  loss,  though  I  doubt  whether  such  an  opinion 
as  to  the  incidence  of  a  partial  loss  so  occurring  during  the  ship- 
ment is  consistent  with  the  principle  of  the  judgment  under 
appeal.  Be  this  as  it  may,  the  case  so  put  of  a  partial  loss  fol- 
lowed by  a  completion  of  the  shipment,  confirms  me  in  the  opinion 
that^  the  insurance  contemplated  and  intended  between  these 
parties  was  one  which  would  cover  the  whole  maritime  risk 
during  the  whole  process  of  shipment.  All  the  acts  of  the  parties, 
from  first  to  last  (though  I  have  not  thought  it  proper  to  lay  stress 
upon  anything  written  or  done  after  the  loss  had  occurred),  seem 
to  me  to  be  entirely  consistent  with  this  view,  and  with  this  view 
only,  of  their  intention  and  agreement. 

So  understanding  the  agreement  of  the  parties  as  to  insurance, 
I  think  it  is  sufficient  for  the  decision  of  this  case :  "  Merchants," 
said  Mr.  Justice  Bhckbum^  when  delivering  his  opinion  in  the  case 
of  Allison  V.  Bristol  Marine  Inmrance  Company,  lately  before  this 
House  (1), ''  according  to  my  experience,  attach  very  great  weight 
to  a  stipulation  as  to  who  is  to  insure,  as  shewing  who  is  to  bear 
(1)  1  App.  Gas.  at  p^  229. 
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the  risk  of  loss."    I  agree  in  that  remark,  which  is  confirmed  by    H.  L.  (E.) 
several  anthorities.    I  think  that  it  ought  to  be  inferred,  from  the       1876 
evidence  of  the  understanding  and  intention  of  the  parties  as  to    andxbsox 
insurance,  in  this  case,  that  the  buyer  was  to  bear  the  risk  of  loss,      mowci 
as  much  as  in  CasHe  v.  Plaj/fard  (1).  

This  renders  it  in  my  judgment  unnecessary  to  determine  some 
other  questions,  which  were  very  ably  discussed  during  the  argu- 
ment at  the  Bar,  and  which,  if  the  case  were  to  depend  upon  their 
solution,  might  be  attended  with  greater  difficulty.  I  agree  with 
the  Court  of  Exchequer  Chamber,  that,  if  the  Plaintiff  had  no 
insurable  interest  in  the  rice  on  board  at  the  time  of  the  loss,  he 
could  not  acquire  such  an  interest  by  any  act  or  election  after- 
wards. But,  whether  the  shipment  of  the  additional  quantity  of 
rice  necessary  to  complete  the  intended  cargo  was  '^a  thing  to  be 
done  by  the  seller  for  the  purpose  of  putting  the  quantity  already 
shipped  into  a  deliverable  state,"  within  the  meaning  of  the 
doctrine  explained  in  Gilmour  v.  Supple  (2),  and  illustrated  by 
Bugg  V.  Minett  (3),  Aldridge  v.  Johnson  (4),  and  Langton  v. 
Higgins  (5) :  whether  the  shipment  of  the  whole  quantity  intended 
to  complete  the  cargo  was  a  condition  precedent  to  the  vesting  in 
the  buyer  of  property  in  any  part  of  it,  and  to  his  liability  to  pay 
for  the  part  actually  shipped,  within  the  principle  of  ApplUby  v. 
Myers  (6)  and  the  cases  which  preceded  it :  or  whether  (as  the 
Court  of  Common  Pleas  seems  to  me  to  have  thought),  the  delivery 
of  each  bag  of  rice  into  the  ship  specially  designated  for  that 
purpose  by  the  contract  had  the  effect  of  vesting  the  property  in 
the  Plaintiff,  subject  to  his  right  to  reject  it,  if  the  cargo  were  not 
duly  completed ;  these  are  points  as  to  each  and  all  of  which  it  is 
possible  that  one  conclusion  might  be  right,  if  there  were  no 
ground  for  holding  that  the  risk  of  loss  during  shipment  was 
undertaken  by  the  buyer,  and  another,  if  the  buyer  did  undertake 
that  risk. 

Inasmuch,  however,  as  some  of  your  Lordships  take  a  different 
fiew  (which,  in  case  of  an  equality  of  voices,  must  prevail).  I  think 

(1)  Law  Rep.  7  Ex.  98.  (4)  7  El.  &  Bl.  885. 

(2)  11  Moo.  P.  C.  551.  (5)  4  H.  &  N.  402. 

(3)  11  East,  210.  (6)  Law  Bep.  2  C.  P.  661. 


750  HOUSE  OF  LORDS  [VOL.L 

H.  L.  (R)    it  proper  to  add,  that  very  little,  if  any,  light,  appears  to  me  to  be 

1S76        thrown  npon  this  case  by  the  authorities  cited  for  the  Bespondent ; 

Anmdmon    ^^^  doctrine  of  CHlmaur  v.  Supple  (1)  having  certainly  in  view 

^  *•         some  act  to  be  done  to  the  goods  directly  in  question,  and  not 

merely  the  addition  to  them  of  a  farther  quantity  of  exactly  similar 

goods ;  and  Ap^Ay  v.  Myere  (2)  being  only  one  of  those  nnmerons 
authorities  which  shew  how  the  application  of  general  rules  may 
be  varied  by  the  special  terms  of  particular  contracts. 

It  is,  in  my  view,  enough  for  the  purpose  of  the  present  dedsion, 
to  find  that  the  rice  on  board  was,  by  the  agreement  of  the  parties, 
at  the  Plaintiff's  risk  when  the  loss  happened ;  and,  being  of  that 
opinion,  I  think  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  ought  to  be  reversed ;  and  I  confess  I  very  much  r^;ret 
the  contrary  decision,  which  will  pass  in  the  name  of  your  Lord- 
ships' House,  as  a  failure  of  what  seems  to  me  substantial  justice. 

Theib  Lordships  being  equally  divided,  the  rule  Semper  pre- 
eumiiur  pro  nega/nJte  applied,  and  the  appeal  was  ordered  to  be 
dismiiteed. 

LoBD  Selbobne  : — My  Lords,  I  do  not  know  whether  the  rule 
semper  preeumitur  pro  negante  applies  to  costs.  I  should  have 
thought  that  that  rule,  if  it  did  apply,  would  be  against  the 
motion  for  costs. 

LoBD  Chelmsfobd  : — In  general,  as  &r  as  I  recollect,  when  a 
judgment  or  decree  is  affirmed  or  reversed  in  this  House,  the  result 
determines  whether  there  shall  be  costs  or  not.  I  remember  a  case 
perfectly  well — I  think  it  was  the  case  of  Sophinson  v.  BoU  (3)— 
when  IjotSl '^(Jampbdl  was  Chancellor,  and  when  he  and  Lord 
Oranworth  and  myself  sat.  The  Lord  Chancellor  and  myself  were 
for  affirming  the  judgment,  and  Lord  Oranworth  was  for  reversing 
it.  Upon  the  question  of  costs  Lord  Camp5^{(the  Lord  Chancellor) 
said  that  he  thought  that  as  there  was  a  difference  of  opinion 
there  ought  to  be  no  costs ;  but  Lord  Oramwrth,  with  that  candour 

(1)  11  Moo.  P.  C.  651.  (2)  Law  Rep.  2  C.  P.  651. 

(3)  9  H.  L.  C.  565. 
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ivhich  always  distingaished  him,  said,  that  he  thought  the  rule  H.  L.  (E.) 
was  that  the  result  determined  whether  there  should  be  costs  or       1876 

not,  without  regard  to  any  difierence  of  opinion.    I  am  quite  in  Axmaaov 
your  Lordships'  hands  as  to  whether  there  shall  be  costs  in  this      ^^biob 
case  or  not  — 

LoBD  Sslbobne: — My  Lords,  I  am  far  from  saying  that  in 
this  case  the  noble  Lord  and  myself  who  took  a  different  view 
from  the  rest  of  your  Lordships  may  not  be  induced  by  the  con- 
sequence which  would  follow  from  that  rule  to  withdraw  our 
voices,  and  so  admit  of  a  majority  in  favour  of  the  motion  which 
my  noble  and  learned  friend  has  made.  What  I  ventured  to 
say  was  that^the  rule  semper  presumitur  pro  negante  as  applied  to 
the  motion  that  certain  parties  should  pay  costs,  would  rather  go 
against  that  (motion.  The  case  my  noble  and  learned  friend  has 
referred  to  was  not  a  case  of  an  equal  division  of  opinion  in  your 
Lordships'  House,  but  a  case  of  a  majority.  However,  if  my 
noble  and  learned  friend  opposite  (Lord  EatherJey\  also  thinks 
that  this  is  a  case  which  ought  to  carry  costs,  I  shall  not  b^  at  all 
disposed  to  press  my  opinion. 

Lord  Chelksford  : — ^I  should  like  to  hear  what  your  Lord- 
ships think  should  be  done  in  this  peculiar  case  with  regard  to 
costs. 

Lord  O'Hagan  : — There  must  be  precedents.  The  same  equal 
division  of  opinion  occurred  in  the  case  of  The  Qtieen  v.  MiUis  (1) 
and  in  the  ffConndl  Ocue  (2). 

Lord  Chelmsford: — ^I  may  remind  my  noUe  and  learned 
friend  that  The  Queen  v.  MHUe  was  a  criminal  case. 

Lord  Hatherlet  : — I  think,  technically,  my  noble  and  learned 
friend  opposite  (Lord  Selbome)  may  be  right  in  saying  that  the 
rule  semper  presumitur  pro  negante,  would  involve  the  contrary, 
with  regard  to  costs,  from  what  it  does  with  regard  to  the  original 

(1)  10  01.  &  F.  534.  (2)  11  01.  &  F.  166. 
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H.  L.  (E.)    order  as  the  reyersal  of  a  judgment  But  I  would  put  to  my  noble 

1876        and  learned  friond  what  takes  place  upon  dismissing  an  appeal  as 

ANDEB80H    guiding  us  upon  this  point.    The  question  is  put  **  that  the  appeal 

MoBicE      ^  dismissed;"  if  the  rule  semper  presumitur  pro  negarde  were 

—       applied  in  that  case  the  appeal  must  be  hung  up  for  oyer.     This 

case  must  certainly  have  occurred  before. 

Lord  Selborne  : — It  is  not  worth  while  pursuing  it  farther. 
If  my  noble  and  learned  friends  both  think  that  costs  ought  to  be 
giyen,  I  shall  not  yote  the  contrary ;  but  still,  as  far  as  the  rule  is 
concerned,  I  should  haye  thought  that  when  the  House  had  yoted 
that  the  judgment  be  not  reyersed,  the  dismissal  of  the  appeal 
would  only  follow  as  a  necessary  consequence  of  that. 

Lord  Hatherlet  :— I  can  assure  my  noble  and  learned  friend 
that  I  do  not  speak  with  any  confidence  in  my  own  opinion  upon 
this  matter  of  costs ;  but  I  simply  say  as  regards  the  common 
rule,  that  I  do  not  see  anything  to  take  this  case  out  of  the 
common  rule,  that  where  the  judgment  complained  of  is  not 
reyersed,  the  appeal  fails. 

Lord  Chelmsford  : — Perhaps  it  would  be  better,  under  the  cir- 
cumstancesi  that  the  appeal  should  be  dismissed  without  costs; 
that  is  to  say,  nothing  should  be  said  about  costs. 

Judgment  affirmed ;  and  appeal  diemiseed. 


MOEICE  V.  ANDERSON  (Cross  Appeal). 
Lord  Chelmsford  : — 

My  Lords,  this  is  a  cross  appeal,  by  the  underwriter  of  the 
policy  of  insurance  issued  to  the  Appellant,  in  the  case  just  dis- 
posed of.  The  underwriter,  in  answer  to  the  claim  of  the  assured 
upon  the  policy,  pleaded  that  the  yessel  was  not  seaworthy.  The 
only  question  argued  in  the  Courts  below  was  whether  there  hay- 
ing been  prima  facie  eyidence  of  the  unseaworthiness  of  the 
yessel,  there  was  suflScient  counter  eyidence  of  facts  to  make  it  a 
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fair  question  for  the  jury  whether  the  vessel  was  lost  by  the  perils    H.  L.  (E.) 
of  the  seas.    All  the  Judges  in  the  Courts  below  were  of  opinion,        1876 
that  the  evidence  was  sufficient  to  warrant  the  finding  of  the    assbbson 
jury.    The  two  appeals  being  heard  together,  the  argument  at     jfo^^^ 

your  Lordships'  Bar  was  almost  entirely  confined  to  the  appeal       

of  Ander^oUf  and  the  question  of  his  insurable  interest.  Scarcely 
anything  was  said  upon  the  question  of  seaworthiness,  and  cer- 
tainly nothing  to  impeach  the  judgment  of  the  Judges,  or  to  shew 
that  the  evidence  upon  which  the  jury  proceeded  was  insufficient. 
I  therefore  submit  to  your  Lordships,  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  ought  to  be  affirmed:  and  this 
appeal  be  dismissed  with  costs. 

Judgment  of  the  Court  of  Exchequer  Chamber 
affirmed,  and  appeal  dismissed,  with  costs. 

Lords'  Journals,  27th  July,  1876. 

Solicitors  for  the  Appellant  in  the  original  appeal  and  Bespon- 
dent  in  the  cross  appeal :  Parker  it  Clarke. 

Solicitors  for  the  Bespondent  in  the  original  appeal,  and  appel- 
lant in  the  cross  appeal :  HoUams,  Son,  dt  Coward. 
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[HOUSE  OF  LOBDa] 

H.i.(B.)    THE  EEV.  THOMAS  EADLEY  and  HENRYI 
i87«  BRAMALL [  AppKLtAirre ; 

Nov.  21 ;  AND 

^^      THE  DIRECTORS  OF  THE  LONDON  AND! 

NORTH  WESTERN  RAILWAY  COMPAOTJ  "^=8«>»"™^ 

Negligence —  C<mtribtUory  Negligence — Misdirection, 

Thougli  a  Plaintiff  may  have  been  guilty  of  negligence,  and  althongh  tbat 
negligence  .may,  in  fact,  have  contribnted  to  the  accident  which  is  the  sub- 
ject of  the  action,  yet,  if  the  Defendant  could,  in  the  result,  by  the  exerase 
of  ordinary  care  and  diligence,  have  avoided  the  mischief  which  happened, 
the  FlaintifiTs  negligence  will  not  excuse  him. 

A  railway  company  was  in  the  habit  of  taking  full  trucks  from  the  siding 
of  a  colliery  owner,  and  rett^hiing  the  empty  trucks  there.  Over  this  siding 
was  a  bridge  eight  feet  high  from  the  ground.  On  a  Saturday  aflemooD, 
when  all  the  colliery  men  had  left  work,  the  servants  of  the  railway  ran  some 
trucks  on  the  siding.  All  but  one  were  empty,  and  that  one  contained 
another  truck,  and  their  joint  height  amounted  to  eleven  feet.  On  the 
Sunday  evening  the  railway  servants  brought  on  the  siding  many  other 
empty  trucks,  and  pushed  forward  all  those  previously  left  on  the  siding. 
Some  resistance  was  felt,  the  power  of  the  engine  pushing  the  trucks  was  in- 
creased, and  the  two  trucks,  the  joint  height  of  which  amounted  to  eleven 
feet,  struck  the  bridge  and  broke  it  down.  In  an  action  to  recover  damages 
for  the  injury,  the  defence  of  contributory  n^ligenoe  was  set  up.  The  Judge 
at  the  trial  told  the  jurors  that  the  Plaintiffs  must  satisfy  tiiem  that  the 
accident  happened  solely  through  the  negligence  of  the  Defendants'  servants, 
for  that  if  both  sides  were  negligent,  so  as  to  contribute  to  the  accident,  the 
Plaintiffs  could  not  recover : — 

Jleldy  a  misdirection,  and  a  new  trial  ordered. 

X  HIS  was  an  appeal  against  a  decision  of  the  Court  of  Exchequer 
Chamber. 

The  Appellants  were  the* Plaintiffs  in  an  action  brought  in  the 
Court  of  Exchequer,  in  which  they  claimed  to  recoyer  damages 
for  the  destruction  of  a  bridge  occasioned,  as  they  alleged,  by  the 
negligence  of  the  Defendants'  servants.  The  Plaintiffs  were  owners 
of  the  Sanketf  Brook  Colliery^  in  the  county  of  Laneaster^  which 
was  situated  near  a  branch  line  of  the  Defendants'  railway.  There 
was  a  siding  belonging  to  the  Plaintiffs,  which  communicated  with 
the  railway,  and  the  Defendants'  servants  were  in  the  habit  of 
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taking  tracks  loaded  with  coals,  from  this  siding,  in  order  to  run  H.  L.  (E.) 
them  on  the  railway  to  forward  them  to  their  destination,  and  1876 
also  of  bringing  back  empty  trucks  and  running  them  from  the  Badlbt 
railway  on  to  the  siding.  On  Saturday  after  working  hours,  when  Lo^oif  ^^^ 
all  the  colliery  men  had  gone  away,  the  Defendants'  servants  ran  North 
some  of  the  PlaintiflEs'  empty  trucks  from  the  railway  upon  the  Railway  Co. 
siding  and  there  left  them.  Lot  that  position  they  remained.  One 
of  the  watchmen  employed  by  the  Plaintiffs  knew  that  they  were 
there,  but  nothing  was  done  to  remove  them  to  a  different  place.  In 
the  first  of  these  trucks  had  been  placed  a  truck  which  had  broken 
down,  and  the  height  of  the  two  trucks  combined  was  nearly 
eleven  feet  There  was,  in  advance  of  the  spot  where  the  trucks 
had  been  left,  a  bridge  placed  over  a  part  of  the  siding,  the  span 
of  which  bridge  was  about  eight  feet  from  the  ground.  On  Sunday 
afternoon  the  Defendants'  servants  brought  a  long  line  of  empty 
trucks  belonging  to  the  Plaintiffs,  and  ran  them  on  the  line  of  the 
siding,  pushing  on  the  first  set  of  trucks  in  front.  Some  resist- 
ance was  perceived,  and  the  pushing  force  of  the  engine  employed 
was  increased,  and  the  result  was,  as  the  two  trucks  at  the  head  of 
the  line  could  not  pass  under  the  bridge,  they  struck  with  great 
force  against  it  and  broke  it  down.  For  the  damage  thereby 
occasioned  this  action  was  brought.  The  defence  was,  contribu- 
tory negligence ;'  it  being  insisted  that  the  Plaintiffs  ought  to  have 
moved  the  first  set  of  trucks  to  a  safe  place,  or,  at  all  events,  not 
to  have  left  the  truck  with  the  disabled  truck  in  it  so  as  to  be 
likely  to  occasion  mischief.  At  the  trial  before  Mr.  Justice  Brett, 
at  the  Summer  Assizes  at  Liverpool,  in  1873,  the  learned  Judge 
told  the  jury  that  ''  Tou  must  be  satisfied  that  the  Plaintiff's 
servants  did  not  do  anything  which  persons  of  ordinary  care, 
under  the  circumstances,  would  not  do,  or  that  they  omitted  to 
do  something  which  persons  of  ordinary  care  would  do  ...  •  It 
IS  for  you  to  say  entirely  as  to  both  points,  but  the  law  is  this,  the 
Plaintiffs  must  have  satisfied  you  that  this  happened  by  the 
negligence  of  the  Defendants'  servants,  and  without  any  contri- 
butory negligence  of  their  own,  in 'other  words,  that  it  was  solely 
by  the  negligence  of  the  Defendants'  servants.  If  you  think  it 
was,  then  your  verdict  will  be  for  the  Plaintiffs.  If  you  think  it 
was  not  solely  by  the  negligence  of  the  Defendants'  servants. 
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H.  L.  (E.)    your  verdict  must  be  for  the  Defendants  "  (I).    The  jarors  having, 

1876        on  this  directiony  stated  that  they  thought  there  was  contributory 

Bablst     negligence  on  the  part  of  the  Phuntifb,  the  learned  Judge  di- 

Loimov  Am  '^^  ^^^  ^^^  verdict  should  be  entered  for  the  Defendants,  but 

NoBTO  reserved  leave  for  the  Plaintiflfs  to  move. 
BjulwatOo.  a  rule  having  been  obtained  for  a.  new  trial,  it  was,  after  argu- 
ment  before  Barons  Bramwdl  and  Amphlett  made  absolute  (2). 
On  appeal  to  the  Exchequer  Chamber  the  decision  was,  by 
Justices  Blackburn,  Mellor,  LuA,  Breit,  and  Archibald  {dm.  Joa* 
tice  Denman)  reversed  (3).    This  appeal  was  then  brou^t. 

Mr.  HerscheU,  Q.C.,  and  Mr.  Baylis,  Q.C.,  for  the  Appellante^ 
the  Plaintifis  below : — 

There  was  no  ground  here  for  saying  that  there  had  here  been 
contributory  negligence,  and  the  form  in  which  that  matter  was 
left  to  the  jury  constituted  a  misdirection.  There  was  no  obliga- 
tion on  the  Plaintiffs  to  move  the  trucks  which  the  Defendants' 
servants  had  put  upon  the  siding  from  that  place  to  another,  and 
certainly  none  for  the  Plaintiffs  to  summon  their  workmen  on  the 
Sunday  to  do  so.  They  were  not  bound  to  assume  that  the  Defen- 
dants' servants  would  bring  the  empty  trucks  on  the  Sunday  even- 
ing, and  then  push  them  on  the  siding  in  a  negligent  manner, 
taking  no  care  how  they  were  driven,  nor  even  stopping  when  an 
obstruction  was  perceived,  but  pushing  on  with  greater  force  than 
before  to  overcome  the  obstruction.  But,  unless  the  PlaintiflEs 
were  bound  to  assume  all  this,  and  to  act  on  that  assumption, 
there  was  nothing  whatever  that  could  be  construed  into  contri- 
butory negligence  on  their  part. 

Even  if  there  had  been  any  negligence  on  the  part  of  the  Plaintifis, 
which  was  denied,  it  would  not  affect  this  right  of  action,  unless 
it  was  such  negligence  that,  but  for  it,  the  effect  of  the  negligence 
on  the  part  of  the  Defendants  might  have  been  avoided. 

Bridge  v.  The  Grand  Junction  BaUway  Company  (4),  Bavia  v. 
Mann  (5),  Tuff  v.  Warman  (6),  and  Walton  v.  The  London  and 
Brighton  BaUway  Company  (7)  were  cited  and  relied  on. 

(1)  Printed  papers  in  the  case.  (6)  10  M.  &  W.  546. 

(2)  Law  Kep.  9  Ex.  71.  (6)  5  C.  B.  (N.S.)  673;  27  L.  J. 

(3)  Law  Rep.  10  Ex.  100.  C.  P.  322. 

(4)  3  M.  &  W.  244.  (7)  1  Har.  &  Ruth.  421. 
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Mr.  Aspinall,  Q.C.,  and  Mr.  McConneUf  for  the  Bespondents : —     H.  L.  (E.) 

There  was  dearly  here  negligence  on  the  part  of  the  Plaintiffs,  ^^^ 
and  but  for  that  negligence  the  accident  might  have  been  ayoided ;  Baslbt 
whether  that  was  so  or  not  was  a  proper  question  for  the  jury,  lokdotaitd 
The  Plaintiffs  knew  of  the  trucks  being  brought  on  the  Saturday  y^j^^^ 
afternoon ;  they  knew  that  one  of  those  trucks  was  disabled,  and  Bailwat  Co. 
that  that  disabled  truck  was  placed  on  another  truck,  and  that 
the  two  together  could  not  pass  under  the  bridge.  This  was 
knowledge  of  facts  relating  to  their  own  property.  They  ought  to 
have  remoyed  the  disabled  truck ;  to  leave  it  where  it  was  they 
knew  to  be  dangerous,  yet  they  left  it  there,  being  quite  well 
aware  that  in  the  ordinary  course  of  business  other  trucks  would 
be  brought  on  the  line  and  might  be  pushed  against  it.  Bridge 
y.  The  Qrand  Jimetian  Railway  Company  (1)  distinctly  established 
that  if  the  plea  had  shewn  that  by  ordinary  care  on  the  part  of  the 
Plaintiff  the  consequences  of  the  Defendants'  negligence  might 
haye  been  ayoided,  it  would  haye  proyed  an  answer  to  the  action. 
There  could  be  no  doubt  that  that  was  the  case  here,  and  the 
pleadings  here  had  distinctly  raised  that  defence.  Tuff  y.  War- 
man  (2)  was  a  case  of  collision,  but  even  there  Mr.  Justice  Wight- 
man,  in  delivering  the  judgment  of  the  Ciourt  of  Exchequer 
Chamber,  said :  *'  The  proper  question  for  the  jury  is,  whether  the 
damage  was  occasioned  entirely  by  the  negligence  or  improper 
conduct  of  the  Defendant,  or  whether  the  Plaintiff  himself  so  far 
contributed  to  the  misfortune  by  his  own  negligence  or  want  of 
ordinary  care  and  caution,  that,  but  for  such  negligence  or  want  of 
ordinary  care  and  caution  on  his  part,  the  misfortune  would  not 
have  happened.*'  In  Daviea  v.  Mann  (3)  the  rule  of  law  is  stated 
to  be,  that  the  Plaintiff  may  recover  unless  by  the  exercise  of  ordi- 
nary care  he  might  have  avoided  the  consequences  of  the  Defen- 
dant's negligence.  Applying  that  doctrine  to  this  case,  it  was  clear 
that  bat  for  the  want  of  ordinary  care  and  caution  on  the  part  of 
the  Plaintiffs  the  misfortune  here  might  have  been  avoided.  The 
direction,  therefore,  was  right,  and  the  verdict  of  the  jury  on  this 
point,  and  the  judgment  of  the  Exchequer  Chamber,  ought  to  be 
sustained. 

(1)  3  M.  &  W.  244.  (2)  5  C.  B.  (N.S.)  573 ;  27  L.  J.  C.  P.  322. 

(3)  10  M.  &  W.  546. 
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H.  L.  (E.)        Mr.  HerseheB  replied. 

1876 

Baouet     Lobd  Penzance  : — 

V. 

LoNixnr  and      jjf  y  Lords,  the  action  put  of  which  this  appeal  arises  is  an  action 
Western     charging  the  Defendants  with  negligence  (through  their  servants) 

'  in  so  managing  the  shunting  of  some  empty  coal  waggons  as  to 

knock  down  a  bridge  and  some  staging  and  some  colliery  head- 
gearingy  which  stood  upon  it,  and  belonged  to  the  Plaintiffi. 

The  first  question  on  the  appeal  is,  whether  the  Court  of  Ex- 
chequer Chamber  was  right  in  holding  that  there  was  any  eyidence, 
proper  to  be  submitted  to  the  jury,  tending  to  the  conclusion  that 
the  Plaintiffs  themselyes  had  been  guilty  of  some  negligence  in 
the  matteri  and  that  such  negligence  had  contributed  to  produce 
the  accident  and  injury  of  which  they  complained. 

The  general  facts  of  the  case,  the  particular  &cts  which  gave 
rise  to  the  imputation  of  negligence,  and  the  contention  of  both 
sides  as  to  the  &ir  result  of  these  facts,  are  stated  in  the  judgment 
of  the  Court  of  Exchequer  deliyered  by  Baron  BramwdL  [His 
Lordship  here  read  the  statement  from  Mr.  Baron  BramwdFs 
judgment  (1).] 

It  may  be  admitted  that  this  is  a  fair  and  full  statement  of  the 
arguments  and  considerations  on  the  one  side,  and  on  the  other, 
upon  which  the  question  of  the  Plaintifib'  negb'gence  had  to  be 
decided.  But  it  had  to  be  decided  by  the  jurors,  and  not  by  the 
Court,  and  I  am  unable  to  perceiye  any  reason  why  the  learned 
Judge  did  wrong  in  submitting  these  arguments  and  considera- 
tions to  their  decision  accordingly.  The  bare  statement  of  them 
is  enough  to  shew  that  there  were  in  the  case  facts  and  circam- 
stances  su£Scient  at  least  to  raise  the  question  of  negb'gence,  whether 
they  were  a  sufiSdent  proof  of  negligence  or  not 

The  decision,  therefore,  of  the  Exchequer  Chamber  upon  this 
matter  ought,  I  think,  to  be  upheld. 

The  remaining  question  is  whether  the  learned  Judge  properly 
directed  the  jury  in  point  of  law.  The  law  in  these  cases  of  neg* 
ligence  is,  as  was  said  in  the  Court  of  Exchequer  Chamber, 
perfectly  well  settled  and  beyond  dispute. 

(1)  Law  Rep.  9  Ex.  at  p.  72. 
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The  first  proposition  is  a  general  one,  to  this  effect,  that  the    H.  L.  (a) 
Plaintiff  in  an  action  for  negligence  cannot  succeed  if  it  is  foand        1S76 
by  the  jury  that  he  has  himself  been  guilty  of  any  negligence  or     basut 
want  of  ordinary  care  which  contributed  to  cause  the  accident.        ^      ^' 

But  there  is  another  proposition  equally  well  established,  and  it  NobthI 
is  a  qualification  upon  the  first,  namely,  that  though  the  Plaintiff  BailwatCo. 
may  haye  been  guilty  of  negligence,  and  although  that  negligence 
may,  in  fact,  haye  contributed  to  the  accident,  yet  if  the  Defendant 
could  in  the  result,  by  the  exercise  of  ordinary  care  and  diligence, 
haye  ayoided  the  mischief  which  happened,  the  Plaintiffs  negli- 
gence will  not  excuse  him. 

This  proposition,  as  one  of  law,  cannot  be  questioned.  It  was 
decided  in  the  case  of  Davie»  y.  Mann  (1),  supported  in  that  of 
Tuf  y.  Warman  (2)  and  other  cases,  and  has  been  uniyersally 
applied  in  cases  of  this  character  without  question. 

The  only  point  for  consideration,  therefore,  is  whether  the 
learned  Judge  properly  presented  it  to  the  mind  of  the  jury. 

It  seems  impossible  to  say  that  he  did  so.  At  the  beginning  of 
his  summing-up  he  laid  down  the  following  as  the  propositions  of 
law  which  goyemed  the  case :  It  is  for  the  Plaintiffs  to  Wisfy 
you  that  this  accident  happened  through  the  negligence  of  the 
Defendants'  seryants,  and  as  between  them  and  the  Defendants, 
that  it  was  solely  through  the  negligence  of  the  Defendants' 
seryants.  They  must  satisfy  you  that  it  was  solely  by  the  negli- 
gence of  the  Defendants'  seryants,  or,  in  other  words,  that  there 
was  no  negligence  on  the  part  of  their  seryants  contributing  to  the 
accident;  so  that,  if  you  think  that  both  sides  were  negligent,  so 
as  to  contribute  to  the  accident,  then  the  Plaintiffs  cannot  recoyer. 

This  language  is  perfectly  plain  and  perfectly  unqualified,  and 
in  case  the  jurors  thought  there  was  any  contributory  negligence 
on  the  part  of  the  PlaintifiGs'  seryants,  they  could  not,  without  dis- 
regarding the  direction  of  the  learned  Judge,  haye  found  in  the 
Plaintiffs'  fayour,  howeyer  negligent  the  Defendants  had  been,  or 
howeyer  easily  they  might  with  ordinary  care  haye  ayoided  any 
accident  at  all. 

The  learned  Judge  then  went  on  to  describe  to  the  jury  what 
it  was  that  might  properly  be  considered  to  constitute  negligence, 

(1)  10  M.  &  W.  646.  (2)  6  0.  B.  (N.S.)  673 ;  27  L.  J.  C.  P.  822. 

-  Vol.  I.  3  8  P 
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IL  L.  (£.)    first  in  the  conduct  of  the  Defendants,  and  then  in  the  conduct  of 

1876       the  Plaintifis;  and  having  done  thi?,  he  again  reverted  to  the 

Badlst     governing  propositions  of  law,  as  follows :  *'  There  seem  to  be  two 

LoimoK  ASD  ^®^®'    ^^  *®  *^'  y^"  ^  ^y  entirely  as  to  both  points.    But  the 

NoBTH      law  is  this,  the  Plaintiff  must  have  satisfied  yon  that  this  bap- 

HailwatCo.  pened  by  the  negligence  of  the  Defendants'  servants,  and  without 

"^       any  contributory  negligence  of  their  own ;  in  other  words,  that  it 

was  solely  by  the  negUgenoe  of  the  Defendants'  servants.    If  yoa 

think  it  was,  then  your  verdict  will  be  for  the  Plaintiffs.    If  yoa 

think  it  was  not  solely  by  the  negligence  of  the  Defendantii' 

servants,  your  verdict  must  be  for  the  Defendants." 

This,  again,  is  entirely  without  qualification,  and  the  undoubted 
meaning  of  it  is,  that  if  there  was  any  contributory  negligence  on 
the  part  of  the  Plaintiffs,  they  could  in  no  case  recover.  Such  a 
statement  of  the  law  is  contrary  to  the  doctrine  established  in  the 
case  of  Barnes  v.  Mann  (1),  and  the  other  cases  above  alluded  to, 
and  in  no  part  of  the  summing-up  is  tliat  doctrine  anywhere  to  be 
found.  The  learned  counsel  were  unable  to  point  out  any  paseage 
addressed  to  it. 

It  is  true  that  in  part  of  his  summing-up  the  learned  Judge 
pointed  attention  to  the  conduct  of  the  engine  driver,  in  determin- 
ing to  force  his  way  by  violence  through  the  obstruction,  as  fit  to 
be  considered  by  the  jury  on  the  question  of  negligence ;  but  he 
failed  to  add  that  if  they  thought  the  engine  driver  might  at  this 
stage  of  the  matter  by  ordinary  care  have  avoided  all  accident,  any 
previous  negligence  of  the  Plaintiffs  would  not  preclude  them 
from  recovering. 

In  point  of  fact  the  evidence  was  strong  to  shew  that  this  was 
the  immediate  cause  of  the  accident,  and  the  jury  might  well 
think  that  ordinary  care  and  diligence  on  the  part  of  the  engine 
driver  would,  notwithstanding  any  previous  negligence  of  the 
Plaintiffs  in  leaving  the  loaded-up  truck  on  the  line,  have  made 
the  accident  impossible.  This  substantial  defect  of  the  learned 
Judge's  charge  is  that  that  question  was  never  put  to  the  jury. 

On  this  point,  therefore,  I  propose  to  move  that  your  Lordships 
should  reverse  the  decision  of  the  Exchequer  Chamber,  and  direct 
«  new  trial. 

(1)  10  M.  &  W.  546. 
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The  Lord  Chancellor  (Lord  Caima) : —  H.  L.  (E.) 

My  Lords,  I  have  had  the  advantage  of  considering  the  opinion       ^^ 
%vhich  has  just  been  expressed  to  your  Lordships  in  this  case  by      Badlet 
my  noble  and  learned  friend,  and,  concurring  as  I  do  with  every  Londok  and 
word  of  it,  I  do  not  think  it  is  necessary  that  I  should  do  more     Wxs^r 
than  say  that  I  hope  your  Lordships  will  agree  to  the  motion  which  ^^u^wat  Co. 
he  has  proposed. 

Lord  Blackburn  : — 

My  Lords,  I  agree  entirely  with  the  noble  Lord  who  has  first 
spoken  as  to  what  were  the  proper  questions  for  the  jary  in  this 
case,  and  that  they  were  not  decided  by  the  jury.  I  am  inclined 
to  think  that  the  learned  Judge  did  in  part  of  his  suraming-up 
sufficiently  ask  the  proper  questions,  had  they  been  answered,  but 
unfortunately  he  failed  to  have  an  answer  from  the  jury  to  those 
questions,  it  appearing  by  the  case  that  the  only  finding  was  as  to 
the  Plaintifla'  negligence. 

I  agree,  therefore,  in  the  result  that  there  should  be  a  new 
trial. 

Lord  Gordon : — 

My  Lords,  I  entirely  concur  in  the  motion  which  has  been  sub- 
mitted to  your  Lordships  by  my  noble  and  learned  friend  on  the 
other  side  of  the  House.  The  question  is  one  which  has  given  rise 
to  some  difficulty  in  the  Courts  of  Scotland,  but  I  think  that  it 
is  very  likely  that  the  opinion  which  has  been  expressed  in  this 
case  will  be  regarded  as  a  very  useful  authority  for  guiding  their 
decisions. 

Judgment    of  the    Court    of  Exehequer    Chaniher 

reversed. 
Judffmetit  of  the  Court  of  Exchequer  restored,  and  a 

new  trial  ordered,  with  costs. 

Lordi  Jowmah^  1st  December,  1876. 

Solicitors  for  the  Appellants :  Sharpe,  Parkers,  dt  Co* 
Solicitor  for  the  Resiiotidents :  B.  F.  Roberts. 

3  3  F  2 
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H.L.  (So.)   BAIN  et  al AppELLAirre; 

1876       BRAND  rf  oZ. Rbspondbkts. 

Mar^^  SeriiMt  Character  €f  a  Scotch  Leaae. 

A  lease  in  Scotland  is  heritable,  not  moYeable  or  personal,  as  in  En^and^ 
bnt  descending  to  the  heir  of  the  lessee.  Whether  the  lease  be  in  perpetnity 
or  for  a  term  of  years  the  descent  will  be  the  same. 

Machinery  annexed  to  Leasehold — Fixtures, 
When  machinery  has  been  annexed  to  the  leasehold  soil  for  the  working 

of  coal  underneath,  it  descends  with  the  soil  to  the  heir  of  the  lessee. 
Per  The  Lobd  Ohangeixob  (1) : — ^There  is  certainly  no  authority  for  saying 

that  the  executor  can  remove  fixtures  as  against  the  heir. 

XHE  material  £a>ct8  of  this  case  are  fully  stated  by  the  Lord 
Chancellor  in  his  Lordship's  address  to  the  House.  The  qnestion 
was  whether  certain  machinery  erected  and  nsed  in  a  colliery  by 
the  lessee  thereof  under  a  lease  for  nineteen  years,  had  become  a 
fixture  descendible  to  his  heir ;  a  lease  in  SkaUand  being  heritable, 
and  not  personal,  as  in  EngUmd. 

The  Lord  Ordinary  (2)  held  that  **  machinery  attached  or  spe- 
cially  dedicated  to  the  use  of  the  leasehold  property  was  heritable, 
and  went  with  the  lease  to  the  heir,  and  not  to  the  executor." 

The  Second  Division  of  the  Court  of  Session  recalled  the  Lord 
Ordinary's  interlocutor,  and  ''in  lieu  thereof  found  that  all  the 
machinery  therein  referred  to  was  to  be  considered  as  moyeable 
(personal)  in  a  question  as  to  the  tenant's  succession."  (3) 

Against  this  judgment  of  the  Second  Division  the  present  appeal 
was  tendered  to  the  House ; 

Mr.  John  Pearson^  Q.C.|  and  Mr.  MacMniosk  (of  the  Scotch  bar), 
appearing  for  the  Appellants ;  and 

Mr.  Cotton^  Q.C.,  and  Mr.  Bryee  for  the  Bespondents. 

At  the  close  of  the  argument  the  Law  Peers  delivered  the 

following  opinions : — 

The  Lobd  Chanoellob  (1) : — 

My  Lords,  we  have  now  to  dispose  of  this  appeal  which  was 
(1)  Lord  Cairns.  (2)  Lord  Shand.  (3)  4th  Series,  vol  ii.  p.  258. 


Bbahd. 
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argued  before  your  Lordships  a  few  days  since  with  very  great   H.  L.  (Sc.) 
ability.  1876 

Sobert  Brand,  the  elder,  was  the  lessee  during  his  life  of  a  .^][^ 
colliery  in  Cambusneihan ;  he  held  it  on  a  lease  for  nineteen  years 
beginning  in  1867.  When  I  say  it  was  a  lease  of  a  colliery,  it 
was  in  point  of  &ct  a  lease  of  certain  seams  of  coal,  with  a  right 
of  the-  ordinary  description  to  occupy  such  portions  of  the  surfiace 
as  from  time  to  time  he  might  find  necessary  for  the  purpose 
of  working  the  colliery ;  and  then  as  he  occupied  portions  of  the 
surface  they  were  to  be  taken  into  account  and  rent  paid  for  them 
at  so  much  an  acre.  Bcheri  Brandy  the  lessee,  died  in  1873, 
haying  made  a  trust  disposition  under  which  all  his  heritable  and 
moveable  property  went  to  Robert  Brand  the  younger,  his  son ; 
and  the  lease,  being,  as  your  Lordships  are  aware,  by  the  law  of 
Scotland  a  heritable  subject,  would  pass  under  the  category  of 
property  which  was  heritable.  Now  this  Bdberl  Brand,  the 
younger,  in  his  turn  died,  and  he  died  under  the  age  of  twenty- 
one  years.  He  made  a  disposition  which,  according  to  the  law  of 
Scotland,  it  has  been  assumed  would  carry  his  moveable  property, 
but  would  not  carry  the  heritable  subjects.  The  Appellants 
represent  the  heir  of  this  Robert  Brand,  the  younger,  who  has  also 
since  died ;  the  Bespondents,  on  the  other  hand,  represent  the 
trustees  of  the  disposition  to  which  I  have  referred. 

My  Lords,  the  precise  issue  which  arises  in  the  present  suit  is 
stated  in  certain  articles  of  agreement  for  a  settlement  of  the 
questions  which  had  arisen  between  them, — *^  first,  that  the  whole 
heritable  property,  including  the  lease  of  the  Chreen  Head  colliery, 
shall  be  assigned,  conveyed,  and  made  over  by  the  first  parties  as 
trustees  foresaid  to  the  second  parties  as  trustees  foresaid  ;*'  that 
is,  it  was  agreed  to  assign  and  make  over  to  the  Appellants  the 
whole  heritable  property.  My  Lords,  in  deciding  under  this 
agreement  what  is  the  heritable  property,  the  question  arose 
as  to  certain  fixed  machinery,  which  had  been  set  up  by  Robert 
Brand,  the  elder,  the  original  lessee.  Lord  Shand  described  this 
machinery  in  the  following  manner :    ^ 

In  regard  to  the  machinery  and  plant  including  rails  which  belonged  to  the 
deceased,  Robert  Brand,  sen.,  and  were  used  by  him  at  or  in  connection  with  the 
colliery  held  on  lease  by  him  from  Mr.  ffoiddiworih:  Finds  that  the  machinery 
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H.  L.  (Sa)  ^^^  plant  and  those  parts  thereof,  are  heritable  and  belong  to  the  tnutees  of  the 
late  Alexander  Brand,  which  were  attached  either  directly  or  indirectly  by  being 

%,*yw         joined  to  what  is  attached  to  the  ground  for  use  in  connection  with  the  workin«; 

Baih  and  carrying  away  of  the  minerals,  though  they  may  have  been  fixed  only  in  such 
^'  a  manner  as  to  be  capable  of  being  removed  either  in  their  entire  state  or  after 

_  '  being  taken  to  pieces  without  material  injury,  including  those  loose  articles  which 
though  not  physically  attached  to  the  fixed  machinery  and  plant  are  yet  necessary 
for  the  working  thereof,  provided  they  be  constructed  and  fitted  so  as  to  form 
particular  machinery  and  not  to  be  equally  capable  of  being  applied  in  their 
existing  state  to  other  machinery  of  the  kind. 

My  Lords,  these  words  are  in  £act  taken  irom  an  order  of  your 
Lordships'  House  made  sometime  since  in  a  case  which  came  by 
appeal  from  Scadand,  namely,  Fisher  y.  Dioson  (1),  and  it  may  be 
assumed  that  they  are  words  which  correctly  describe  the  charac- 
ter of  fixed  machinery,  if  the  Appellants  are  entitled  to  machinery 
of  that  kind. 

My  Lords,  from  the  decision  of  Lord  Shand  there  was  a  re- 
claiming note,  and  the  Second  Division  of  the  Court  of  Session 
recalled  the  interlocutor  of  the  Lord  Ordinary,  and  held  in  sub- 
stance that  this  machinery  did  not  belong  to  the  Appellants,  but 
belonged  to  the  Bespondents  as  trustees  of  the  deed  executed  by 
the  minor,  upon  the  footing  of  the  machinery  being  personalty  or 
moveable.  The  Lords  of  Session  having  heard  counsel,  ^  recall 
the  second  finding  of  the  said  interlocutor,  and  in  lieu  thereof  find 
that  all  the  machinery  therein  referred  to  is  to  be  considered  as 
moveable  in  a  question  as  to  the  tenant's  succession  ;*'  that  ia  to 
say,  in  the  question  as  between  the  representatives  of  the  tenant,, 
the  heir  on  the  one  hand  and  the  executor  on  the  other. 

It  is  between  those  two  different  views  that  your  Lordships  have 
now  to  decide;  and  the  argument  before  your  Lordships  has 
divided  itself  naturally  into  two  points ;  in  the  first  place  there  is 
the  question  whether  this  matter  is  not  already  covered  by  deci- 
sion ;  and,  secondly,  if  not  covered  by  decision,  what  upon  principle 
ought  to  be  the  view  taken  of  it  by  your  Lordships. 

With  regard  to  decision,  it  was  contended  at  your  Lordships' 
Bar,  and  it  appears  to  have  been  the  opinion  of  the  Court  of 
Session,  that  the  case  of  Fisher  v.  Bixon  (1)  decided  the  question. 
Now  I  have  looked  very  carefully  into  that  case,  and  I  am  cer- 

(1)  5  Dnnlop,  775 ;  Decisions  of  the  Court  of  Session,  2nd  Series,  vol.  v.  p.  77.\ 
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tainly  of  opinion  that  it  cannot  be  accepted  as  a  decision  upon  this  H.  L.  (Sc.) 
point  With  regard  to  the  issne  in  that  case,  and  the  decision  1876 
upon  it  in  the  Court  oP  Session,  the  question  stood  thus :  There  Bimc 
was  a  very  large  claim  made  as  between  the  heir  and  the  executor 
of  a  certain  person  who  owned  very  large  property,  upon  which  he 
had  put  up  fixed  machinery  for  the  purpose  of  trade.  The  great 
question  in  the  case  was  whether  the  heir  of  that  person  should 
have  the  machinery,  or  whether  the  executor  should  haye  it.  But 
there  was  a  further  question,  which  appears  in  point  of  magnitude 
and  the  value  of  what  was  involved  to  have  been  comparatively  a 
very  minute  one,  as  to  what  should  be  said  of  machinery  upon 
certain  property  which  the  deceased  had  not  been  the  owner  of 
but  had  taken  upon  lease,  and  with  regard  to  the  machinery  upon 
the  property  which  was  taken  on  lease  there  is  no  doubt  that  the 
decision  of  the  Court  of  Session  was  in  form  that  it  formed  part  of 
his  executory^  that  is,  it  did  not  go  to  the  heir. 

But  when  your  Lordships  examine  the  circumstances  under 
which  that  decision  was  arrived  in  the  Court  of  Session,  your 
Lordships  will  find  this  remarkable  fact  There  was  very  great 
difiference  of  opinion  expressed  upon  the  subject  by  the  learned 
Judges.  It  did  not  form  the  staple  and  the  principal  part  of  their 
judgments,  but  the  matter  was  referred  to  in  a  subsidiary  part  of 
the  opinions  which  they  expressed,  and  upon  it,  as  I  have  said, 
there  was  very  considerable  difference  of  opinion.  The  finding  of 
the  Court  of  Session  was  in  these  terms :  **  With  regard  to  the 
7th  class  in  the  said  report  *'  (which  was  the  class  of  machinery 
upon  the  leasehold  property),  *^  erections  made  on  subjects  held 
under  leases  by  the  late  Mr.  Dixon,  and  which  have  been  removed 
by  the  Bespondents  at  the  termination  of  the  said  leases :  Find 
that  these  are  moveable  and  subject  to  the  daim  of  legitim  on  the 
part  of  the  claimants."  It  appears,  therefore,  from  this  inter- 
locutor that  the  machinery  had  actually  been  removed  by  the 
Bespondents,  the  executors,  at  the  termination  of  the  leases,  and  at 
the  time  of  the  litigation  it  would  seem  to  have  been  in  their  pos- 
session. Still,  no  doubt,  that  finding  would  appear  to  have  decided 
that  the  machinery  was  lawfully  their  property.  But  when  your 
Lordships  examine  the  case  a  little  further,  you  find  in  the 
opinions  of  the  consulted  Judges  this  important  passage :  *^  And 
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H«  L.  (Sc.)    farther^  in  so  far  as  regards  such  subjects  under  lease,  on  which 
1876        the  late  Mr.  Dioum,  being  the  tenant  only,  made  erections  which 
^B^       be  was  entitled  to  remoye  at  the  end  of  the  lease,  which  the 
Biujo)      Kesppndent  also  admits  may  be  included  ifi  the  executory,  we 
are  of  opinion  that  that  machinery  belonged  to  those  who  repre- 
sented the  executor." 

My  Lords,  looking  on  the  one  hand  to  the  great  divergence  ot 
opinion  expresaied  by  the  Judges,  and  on  the  other  to  the  final 
result  of  their  deliberations,  I  am  quite  unable  to  accept  this  as  a 
deliberate  decision  of  the  Court  of  Session,  that  under  the  circum.- 
stances  of  thc)  case  the  machinery  upon  the  leasehold,  property 
belonging  to  the  deceased,  would  belong  to  the  executor  and  not 
to  the  heir.  It  appears,  I  repeat,  to  have  been  a  subsidiary  and  a 
minute  point  in  the  case,  and  the  machinery  upon  the  leaseludd 
property  appears  ultimately  to  have  been  admitted  by  the  heir  to 
be  properly  included  in  the  executory. 

When  the  case  came  to  this  House  by  way  of  appeal,  the  Ap- 
pellants were  persons  representing  the  exeontory  and  not  the  heir. 
Of  course  it  was  not  for  them  to  raise,  and  they  did  not  raise,  any 
question  upon  tlus  point,  which  had  virtually  been  given  by  adr 
mission  in  their  favour  in  the  Court  below.  ,  Th9  Respondents,  who 
had  presented  no  cross  appeal,  could  not  raise  the  question,  and 
therefore  the  question  did  not  fall  in  any  way  to  be  decided  by 
your  Lordships.  Some  expressions  of  opinion,  not  very  distinct  in 
the  report  which  we  have  of  them,  appear  to  have  fallen  from  Lord 
Brougham  and  Lord  Campbell^  and  to  some  extent  from  Lord 
Oaitenham.  I  think  it  is  unnecessary  to  put  any  precise  con- 
struction upon  those  expressions,  because  I  repeat  the  matter  did 
not  fall  to  be  decided ;  but,  as  far  as  I  can  gather  from  those  ex- 
pressions of  opinion,  there  certainly  appears  to  have  be^i  an 
impression  upon  the  minds  of  those  noble  and  learned  Lords  that 
there  might  have  been  a  question  raised  on  the  part  of  the 
Kespondent,  which  they  rather  commended  him  for  not  having 
raised,  by  means  of  a  cross  appeal. 

My  Lords,  the  case  therefore  being,  in  my  opinion,  uncovered  by 
any  decision  which  has  settled  the  law  upon  the  subject,  I  have  to 
proceed  to  look  at  it  in  point  of  principle.  Looking  at  it  in  that 
way,  I  would  remind  your  Lordships  that  there  are,  with  regard 
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to  matteia  of  this  kind,  which  are  included  under  the  comprehensiye  H.  L.  (Sc,) 
term  of  ^*  fixtures,"  two  general  rules,  a  correct  appreciation  of  1876 
which  will,  as  it  seems  to  me,  go  far  to  solve  the  whole  difficulty  bain 
in  this  case.  My  Lords,  one  of  those  rules  is  the  general  well-  bbIno 
known  rule  that  whatever  is  fixed  to  the  freehold  of  land  becomes  -^ 
part  of  the  freehold  or  inheritance.  The  other  is  quite  a  di£ferent 
and  a  separate?  rule ; — ^whatever  once  becomes  part  of  the  inherilr 
anee  cannot  be  severed  by  a  limited  owner,  whether  he  be  owner 
for  life  or  for  years,  without  the  commission  of  that  which,  in  the 
law  of  England,  ia  called  waste,  and  which,  according  to  the  law 
both  of  England  and  Scotland,  is  undoubtedly  an  offence  which  can 
bo  restrained.  Those,  my  Lords,  are  two  rulea,  not  one  by  way  of 
exception  to  the  other,  but  two  rales  standing  consistently  to- 
gether. My  Lbrds,  an  exception  indeed,  aud  a  very  important 
exception,  has  been  made,  not  to  the  first  of  these  rules,  but  to 
the  second.  To  the  first  rule  which  I  have  stated  to  your  Lord- 
ships there  is,  so  far  as  I  am  aware,  no  exception  whatever.  That 
which  is  fixed  to  the  inheritance  becomes  a  part  of  the  inheritance 
at  the  present  day  as  much  as  it  did  in  the  earliest  times.  But  to 
the  second  rule,  namely,  the  irremoveability  of  things  fixed  to  the 
inheritance,  there  is  undoubtedly  ground  for  a  very  important 
exception^  That  exception  has  been  established  in  favour  of 
fixtures  which  have  been  attached  to  the  inheritance  for  the  pur- 
pose of  trade,  and  perhaps  in  a  minor  degree  for  the  purpose  of 
agriculture.  Unda:  that  exception  a  tenant  who  has  fixed  to  the 
inheritance  things  for  the  purpose  of  trade  has  a  certain  power  of 
severance  and  removal  during  the  tenancy.  What  extent  of 
removal  the  executor  of  one  who  is  not  a  tenant,  but  is  a  complete 
owner  of  the  inheritance,  may  have  as  against  the  heir,  whether 
iu  point  of  fact  he  has  any  right  of  removal  at  all,  or  any  right 
to  take  more  than  that  which  really  and  properly  considered  was 
never  fixed  to  the  inheritance  in  a  definite  way,  I  need  not  stop  to 
consider,  because  the  case  of  Fisher  v.  Dixon  (1)  has  clearly  decided 
by  the  authority  of  your  Lordships  that  fixtures  of  the  kind  now 
before  your  Lordships  cannot  be  removed  by  the  executor  of  one 
who  is  complete  owner  of  the  inheritance. 
Therefore  your  Lordships  have  upon  the  one  hand  the  rule  as 
(1)  5  Dunlop,  775. 
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H.  L.  (Sc.)   laid  down  in  the  case  of  Fisher  v.  Dixon  (1),  that  fixtures  of  the  pre- 

1876        sent  kind  cannot  be  removed  hj  the  executor  as  against  the  heir 

Baik       of  the  complete  owner  of  the  inheritance,  and  70a  have  on  the 

Bband      o^ber  hand  the  exception  to  which  I  have  referred,  that  fixtures 

of  this  kind  can  be  remoyed  by  the  executor  of  a  tenant,  or  by 

the  tenant  himself  as  against  the  landlord  during  the  course  of  the 
tenancy.  But  your  Lordships  have  here  to  consider  an  interme- 
diate case  between  those  two.  You  have  not  to  consider  the  case 
of  the  person  who  represents  the  entire  inheritance,  but  you  haye 
to  consider  the  case  not  of  the  whole  inheritance  but  of  a  heritable 
subject,  namely,  a  lease  which  is  heritable  according  to  Scotch 
law,  upon  the  ground  iucluded  in  which  fixtures  of  the  kind  I 
hare  referred  to  hare  been  erected :  and  you  haye  to  determine 
whether,  the  tenant  having  died,  and  the  lease  still  continuing,  and 
the  lease^  having  passed  to  the  heir,  the  executor  has  as  against 
that  heir  a  right  to  remoye  those  fixtures.  There  is  certainly  no 
authority  for  saying  that  the  executor  can  remoye  these  fixtures  as 
against  the  heir.  In  my  opinion  there  is  no  principle  in  the  rules 
which  I  have  endeavoured  to  express  which  can  warrant  that  right 
of  removal.  These  things  which  I  have  termed  fixtures  are 
«e  hypothesi  annexed  to  the  inheritance  at  the  time  of  the  death  of 
the  tenant.  Thereupon  the  heritable  subject,  namely,  the  lease, 
at  once  passes  to  his  heir.  What  right  has  the  executor,  or  how 
is  that  right  founded,  to  come  upon  the  heritable  subject  which 
has  passed  to  the  heir,  and  to  strip  it  of  those  things  which  have 
become  fixed  to  it  ?  There  is  no  doubt,  ex  hypoihed,  a  right  to 
remove  these  fixtures  as  against  the  landlord,  but  who  is  the 
person  to  exercise  that  right  ?  It  is  not  a  right  in  gross,  it  is  not 
a  right  collateral  to  the  ownership  of  the  subject,  it  is  a  right 
which  of  necessity  must  be  annexed  to  the  ownership  of  the  sub- 
ject, and  must  be  exercised  by  him  who  is  the  owner  of  the  subject 
But  the  owner  of  the  subject  is  not  the  executor.  The  ovmer 
of  the  subject  is  the  heir,  and  therefore,  as  it  seems  to  me,  your 
Lordships  are  obliged  to  consider  the  person  to  whom  the  subject 
itself  has  passed,  and  to  hold  the  right  which  is  annexed  to  that 
subject  to  be  exerciseable  by  that  person,  and  by  that  person  only. 
My  Lords,  lookuig  at  it  in  another  way,  it  is  decided  already 
(1)  5  Dunlop,  775. 
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by  the  case  of  Fisher  y.  Diaeon  (1),  that  the  executor  cannot  remove   h.  l.  (8c.) 
these  fixtures  as  against  the  owner  of  the  whole  of  the  heritable        is76 
subject    Upon  what  principle,  therefore,  is  it  that  he  could       ^^ 
remoye  these  fixtures  as  against  him  who  is  the  owner  of  a  part         ^' 

of  the  heritable  subject?    My  Lords,  every  reason  which  was        

advanced  in  the  case  of  Fisher  v.  Dixon  (1)  shewing  how  strained, 
how  improbable,  how  inconvenient  it  would  be  that  there  should 
be  a  light  to  strip  the  inheritance  of  fixtures  of  this  kind  put  up 
for  the  better  use  of  the  inheritance,  can  equally  be  advanced 
against  the  inconvenience  of  stripping  that  which  continues  a 
heritable  and  enduring  subject,  and  which  is  in  the  possession  of 
the  heir,  of  those  things  which  are  necessary  for  the  convenient 
use  of  that  subject. 

Therefore,  my  Lords,  without  pursuing  the  subject  further,  I 
submit  to  your  Lordships  that  upon  principle  it  is  impossible  to 
justify  the  right  of  the  executors  in  this  case. 

When  I  look  at  the  grounds  of  the  decision  in  the  Court  of 
Session  I  find  them  expressed  in  the  opinion  of  Lord  Oifford. 
Those  grounds  are  two :  In  the  first  place,  Lord  CHfford  considers 
the  subject  to  be  already  decided  by  the  case  of  Fisher  v.  Dixon. 
I  have  ventured  to  express  to  your  Lordships  a  contrary  opinion 
upon  that  point  Then,  on  principle,  Lord  Clifford  gives  the 
following  reasons  for  arriving  at  the  same  conclusion : 

I  take  it  to  be  perfectly  fixed  law,  and  it  was  not  disputed  on  either  side  of 
the  Bar,  that  in  leases  of  ordinary  duration  where  the  tenant  erects  fixtures  solely 
for  the  purposes  of  his  trade,  these  trade  fixtures  remain  his  property  and  cannot 
be  claimed  by  the  landlord  as  partes  toU,  as  it  is  said  they  are  moveable  in  a 
question  between  landlord  and  tenant.  Syme  v.  Harvey^  and  other  cases  are 
illustrations  of  the  application  of  this  principle.  Now  it  humbly  appears  to  me 
that  if  trade  fixtures  do  not  go  to  the  landlord  they  must  of  necessity  remain  the 
moveable  property  of  the  tenant,  and  must  remain  moveable,  quocid  omnia. 

My  Lords,  this  is  the  basis  of  the  decision  of  Lord  Oifford,  and 
if  this  statement  were  correct  I  possibly  should  arrive  at  the  same 
conclosion  at  which  he  has  arrived.  But,  my  Lords,  there  is,  as 
it  appears  to  me,  a  complete  fallacy  in  tliis  mode  of  stating  the 
facts.  Lord  CHfford  appears  to  assume  that  you  are  to  determine 
at  the  moment  the  fixture  is  placed  in  the  soil  what  is  to  be  its 
destiny  during  the  whole  of  the  lease,  and  he  asserts  that  it  never 

(1)  5  Dunlop,  775. 
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H.  L.  (Sc.)   becomes  attached  to  the  inheritance  so  as  to  be  capable  of  being 

1876        called  a  part  of  the  inheritance — that  it  remains  qiuiod  amrUa 

Bajs       moveable  and  amongst  the  moveables  of  the  tenant    My  Lords, 

BbLd.      ^^  appears  to  me  that  that  is  an  error ;  it  does  become  attached  to 

—        the  inheritance.   The  fixture  does  become  part  of  the  inheritance ; 

it  does  not  remain  a  moveable  qttoad  omnia  ;  there  does  exist  on 

the  part  of  the  tenant  a  right  to  remove  that  which  has  been 

thus  fixed,  but  if  he  does  not  exercise  that  right  it  continaes  to  be 

that  which  it  became  when  it  was  first  fixed,  a  part   of  the 

inheritance. 

My  Lords,  that  disposes  of  the  whole  case,  with  the  exception 
of  an  argument  which  was  raised,  but  which  I  think  your  Lord- 
ships will  not  consider,  namely,  whether  there  might  not  be  a 
question  of  destination  here  as  regards  some  of  the  articles  brought 
upon  the  ground  under  lease.  It  appears  to  me  that  no  such 
question  arises.  The  interlocutor  of  the  Lord  Ordinary  raises  no 
question  of  that  kind.  It  follows  the  wording  of  the  order  of  this 
House  in  the  case  of  Fisher  v.  Dkum  (1),  and  it  speaks  of  those 
things  which  are  either  attached  to  the  inheritance  or  attached  to 
what  is  attached  to  the  inheritance.  My  Lords^  it  is  only  upon 
things  of  that  kind  that  any  order  now  made  by  your  Lordships 
will  operate,  and  no  order  that  I  shall  propose  to  your  Lordships 
will  operate  by  treating  any  of  this  machinery  as  machinery 
destined  to  be  attached  to  the  inheritance. 

My  Lords,  upon  the  whole  I  would  propose  to  your  Lordships 
to  restore  the  interlocutor  of  the  Lord  Ordinary  and  to  give  to  the 
Appellants,  what  they  should  have  had  in  the  Court  of  Session, 
the  expenses  of  the  reclaiming  note,  and  with  that  direction  to 
remit  the  case  to  the  Court  of  Session. 

Lord  Chelmsfobd  : — 

My  Lords,  the  question  to  be  determined  upon  this  appeal  is, 
whether  certain  machinery  used  upon  a  colliery  held  under  lease 
is  moveable  or  heritable ;  belonging,  if  moveable,  to  the  Respon- 
dents as  trustees  and  executors  of  Bdbert  Brand,  jun.,  and,  if 
heritable,  to  the  Appellants  as  trustees  of  Alexander  Brand,  the 
heir  of  Bdbert  Brand,  jun.,  and  of  his  father,  Bohert  Brand,  sen. 

(1)  5  Dunlop,  775. 
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The  machinery  in  question  was  erected  by  Boberi  Brand,  sen.,    h.  l.  (6o.) 
for  the  purpose  of  working  the  colliery,  which  he  held  upder  a       isre 
lease  for  nineteen  years.    When  the  lease  had  eleven  years  to       ^^ 
run,  Bobert  Brand,  sen.,  died,  having  made  a  trust  disposition  of         ^• 

all  his  estates,  heritable  and  moveable,  under  which  it  is  admitted        

that  his  only  son,  then  a  minor,  took  a  vested  interest  in  the 
lease  and  machinery.  Bobert  Brand,  jnn.,  survived  his  father  for 
a  few  months,  and  died  before  attaining  majority.  He  left  a 
settlement  which  professed  to  dispose  of  all  his  estates  heritable 
and  moveable.  Being  a  minor  at  the  time  of  the  settlement,  it 
could  not  operate  upon  such  parts  of  the  estates  as  were  heritable. 
A  leasehold,  by  the  law  of  SecUand,  being  realty,  the  lease  of  the 
colliery  fell  to  the  heir  of  the  settlor.  Whether  the  machinery 
went  also  to  the  heir  with  the  lease,  or  passed  under  the  trust 
disposition  of  Bobert  Brandy  jun.,  depends  upon  whether  in  a 
case  of  succession  it  is  in  its  nature  heritable  or  moveable. 

A  great  part  of  the  note  of  the  Lord  Ordinary  and  of  the  judg- 
ment of  the  Court  of  Session  is  employed  in  considering  whether 
the  question  at  issue  between  the  parties  had  or  had  not  been  de- 
cided in  the  case  of  Fieher  v.  Dixon  (1),  first  in  the  Court  of  Session, 
and  afterwards  upon  appeal  to  this  House.  With  respect  to  the 
decision  of  the  House,  the  question  of  the  right  to  fixtures  erected 
for  the  purposes  of  trade  upon  a  leasehold  was  not  before  it, 
there  being  no  appeal  against  the  interlocutor  of  the  Court  of 
Session  upon  this  point. 

I  will  not  enter  into  an  examination  of  the  difference  between 
the  Lord  Ordinary  and  the  Court  of  Session  as  to  how  the  opinions 
of  the  Judges  in  FUher  v.  Diooon  (I)  upon  the  question  are  to  be 
reckoned.  Assuming  that  a  majority  of  them  were  in  favour  of 
the  judgment  that  the  tenant's  fixtures  were  moveable,  there  were 
circumstances  Qonnected  with  this  finding  which  deprive  it  of 
much  of  its  authority.  The  fixtures  were  of  trifiing  value,  and 
were  therefore  probably  not  much  considered  in  the  argument. 
This  probability  is  greatly  increased  by  the  Respondent  having 
admitted,  as  stated  by  the  consulted  Judges  (BeHTe  Appeal  Cases, 
p.  843),  that  the  fixtures  in  question  must  be  included  in  the 
executory.    It  is  quite  true,  as  stated  by  Lord  Oifford^  that  ''in 

(1)  5  DunloR  775. 
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H.  L  (Sc.)   actually  deciding  a  point  of  law  the  Conrt  never  do  so  upon  meie 

1876        admissions  by  counsel/'  but  wliere  an  admission  is  made  a  Cooit 

Bain       is  not  likely  to  examine  the  point  so  closely  as  when  it  is  con- 

Bbakd.      tested  and  fully  argued.    It  is  necessary  to  advert  to  the  con- 

—        jQicting  opinions  of  the  Lord  Ordinary  and  the  Judges  of  the 

Court  of  Session  as  to  the  application  of  Fieher  v.  Diwon  (1)  to 

this  case,  because  Lord  Oifford^  at  the  close  of  his  judgment, 

says  he  prefers  to  rest  it  mainly  upon  general  doctrine  which  he 

thinks  is  fixed  by  Fisher  v.  Dixon  (1),  **  that  a  mere  tenant's  trade 

fixtures  in  an  ordinary  case,  are  moveable  quoad  succession  and 

descend  to  his  executors/' 

The  law  as  to  fixtures  is  the  same  in  SooUand  as  in  England. 
The  meaning  of  the  word  is  anything  annexed  to  the  freehold, 
that  is,  fastened  to  or  connected  with  it,  not  in  mere  juxtaposi- 
tion with  the  soil.  Whatever  is  so  annexed  becomes  part  of  the 
realty,  and  the  person  who  was  the  owner  of  it  when  it  was  a 
chattel  loses  his  property  in  it,  which  immediately  vests  in  the 
owner  of  the  soil,  according  to  the  maxim  ''  Qmcquid  plantaiur 
solo  solo  cedit*' 

Such  is  the  general  law.  But  an  exception  has  been  long 
established  in  favour  of  a  tenant  erecting  fixtures  for  the  pur- 
poses of  trade,  allowing  him  the  privilege  of  removing  them 
during  the  continuance  of  the  term.  When  he  brings  any  chattel 
to  be  used  in  his  trade  and  annexes  it  to  the  ground  it  becomes  a 
part  of  the  freehold,  but  with  a  power  as  between  himself  and  his 
landlord  of  bringing  it  back  to  the  state  of  a  chattel  again  by 
severing  it  from  the  soil.  As  the  personal  character  of  the  chattel 
ceases  when  it  is  fixed  to  the  freehold,  it  can  never  be  revived  as 
long  as  it  continues  so  annexed. 

A  question  between  landlord  and  tenant  as  to  fixtures  can 
rarely  arise  except  with  regard  to  the  description  of  those  which 
the  tenant  claims  the  right  to  remove.  But  the  present  question 
is  between  heir  and  executor,  and  depends  upon  the  character  of 
the  fixtures  whether  they  are  part  of  the  realty  or  not  The 
lease  itself  is  admittedly  realty.  The  fixtures  were  annexed  to 
the  soil  by  the  owner  of  that  realty.  If  he  had  been  owner  in 
perpetuity  there  would  have  been  no  doubt  that  the  fixtures 

(1)  5  Dunlop,  775. 
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would  have  been  part    of  the  iimeritance.    Can  it  make  any    H.L.(So.) 
difference  that  he  was  owner  for  a  limited  period  ?    He  was  as        1876 
absolute  owner  of  the  realty  during  that  period  as  if  he  had  had       "^^ 
it  for  ever.    The  fixtures  were  annexed  to  the  ground  for  use      ^  *- 

during  the  whole  term  of  enjoyment  of  the  heritable  subject.       

There  is  nothing  in  the  terminable  character  of  the  lease  at 
different  periods  that  can  affect  the  question,  for  as  long  as  it 
continues  it  preserves  its  heritable  character.  So  the  power  re- 
served to  the  landlord  to  purchase  the  machinery  at  the  end  of 
the  lease,  though  it  might  interfere  with  the  right  of  removal  as 
against  the^  landlord,  cannot  have  the  effect  of  changing  the 
heritable  character  of  the  fixtures. 

Lord  Oiffard  says  ^  the  ouly  thing  that  can  make  the  fixtures 
heritable  is  their  annexation  to  the  soil,  but  that  would  carry 
them  to  the  landlord,  to  whom  alone  the  soil  belongs."  But  this 
is  not  quite  accurate.  The  question  arises  at  a  time  when  the 
portion  of  the  soil  included  in  the  lease  of  the  colliery  belongs  to 
the  lessee  as  owner  of  the  realty  as  long  as  the  term  endures,  and 
the  landlord's  right  to  the  fixtures  does  not  arise  till  the  termi- 
nation of  the  lease.  Adverting  also  to  an  argument  stated  by  him 
to  have  been  used  to  prove  the  heritable  character  of  the  fixtures, 
that  they  were  fixed  to  the  lease  so  as  to  go  with  it  to  the  tenant's 
heir,  Lord  Gifford  observes :  ^*  A  lease  is  an  incorporeal  right, 
and  it  is  difiScult  to  follow  what  is  meant  by  a  fixture  to  a  lease." 
If  the  argument  was  as  represented,  it  was  certainly  incorrect,  for 
the  machinery  was  not  fixed  to  the  lease  but  to  the  subject  of  it, 
the  colliery ;  nor  do  I  comprehend  what  is  meant  by  a  lease  being 
an  incorporeal  right — leases  may  be  of  incorporeal  as  well  as  of 
corporeal  hereditaments,  but  a  lease  itself  is  neither  corporeal  nor 
incorporeal. 

The  conclusion  at  which  I  have  arrived  is  that  the  lease  of  the 
colliery  being  realty,  the  annexation  of  machinery  to  the  soil  for 
the  purpose  of  working  it  became  an  accessory  to  the  principal 
subject  and  partook  of  its  character;  that  Bdbert  Brand,  jun., 
might,  if  he  pleased,  have  separated  the  fixtures  from  the  soil  and 
so  made  them  part  of  his  personal  estate.  But  not  having  done  so, 
they  remaining  attached  to  the  ground,  went  as  part  of  the  realty 
to  the  trustees  of  Alexander  Brand,  the  heir  of  Robert  Brand,  jun. 


Bbakd. 


774  HOUSE  OP  LORDS  [VOL.  I. 

H.  L.  (Sc.)       I  agree  with  my  noble  and  learned  friend  that  the  interlocutor 
1876        api)ealed  from  onght  to  be  reversed. 

.Bain 
V.         LoBD  O'Hagan: — 

My  Lords,  this  case  has  been  argued  on  authority  and  on  prin- 
ciple. For  the  Respondents  it  was  contended,  and  the  contention 
is  sustained  by  the  judgment  of  Lord  Oifford,  speaking  for  him- 
self and  his  colleagues  in  the  Court  of  Session,  that  the  point  in 
it  was  decided  by  that  Court  in  Fisher  v.  Dixon  (1),  in  a  final  in- 
terlocQtor  which  was  the  subject  of  appeal  to  and  affirmation  by 
your  Lordships'  House.  On  the  other  hand,  the  Appellant  iilsigts 
that  the  interlocutor  in  question  is  not  decisive,  as  being,  in  terms, 
inconsistent  with  the  reported  opinions  of  the  learned  Jadge8 
who  pronounced  it,  and  to  be  accounted  for  only  on  the  supposi- 
tion that,  in  the  single  matter  which  affects  the  controversy  before 
us,  it  was  pronounced  upon  consent — that^  in  that  matter,  it  was 
not  presented  for  decision  here  by  the  appeal,  and  was  not,  in 
fact,  dealt  with  at  all  by  the  judgment  of  this  House ;  and  that 
the  question  thus  remaining  open,  it  should  have  been,  on  prin- 
ciple, ruled  against  the  Bespondents. 

Certainly,  the  proceedings  of  the  Court  of  Session  in  Fisher  v. 
Dixon  (1)  are  affected  with  much  obscurity  and  difficult  to  be 
clearly  understood.  A  great  part  of  the  conflicting  judgments  of 
the  Lord  Ordinary  and  Lord  CUfford  is  occupied  with  an  enume- 
ration of  the  Judges  who  discussed  and  decided  that  case,  and  an 
elaborate  detail  of  their  individual  opinions,  with  a  view  of  shewing 
that  the  majority  favoured  the  Appellants  and  the  Bespondente 
respectively.  The  Lord  Ordinary  comes  to  the  conclusion  that 
the  greater  number  sustained  the  contention  of  the  Appellants. 
Lord  CUfford  reaches  the  very  opposite  conclusion,  and  declares 
his  opinion  to  be  that  "the  question  has  been  decided  "  (the  other 
way)  "as  authoritatively  as  any  question  can  possibly  be  decided 
in  SeoUand,  by  a  majority  of  the  whole  Court."  It  is  odd  that 
able  men,  deliberately  considering  a  series  of  judgments,  could 
have  so  entirely  differed  as  to  their  import  and  effect ;  and  it  i$ 
hard  to  decide  with  confidence  between  them.  But  this  I  may  say, 
inclining  rather  to  the  adoption  of  the  view  of  the  Lord  Ordinary, 

(1)  5  Donlop,  775. 
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that  tbe  irreconcilable  antagonism  of  such  eminent  persons  may,  H.  L.  (So.) 
perhaps,  justify  your  Lordships  in  refusing  to  acknowledge  the  1S76 
conclusiyeness  of  the  judgments,  one  way  or  the  other,  either  in  b]^ 
the  Court  of  Session  or  in  this  House,  as  to  the  matter  before  you,  Biujni. 
and  in  looking  beyond  them  to  the  principles  on  which  your  own  in-  — 
dependent  decision  should  be  based.  For  myself,  I  am  content  with 
this  result,  and  I  decline  to  count  the  numbers  or  to  weigh  judicial 
opinions  which  are  open  to  such  diversity  of  skilled  construction. 
Then,  as  to  the  interlocutor  relied  on  by  the  Bespondents,  it  is 
no  doub.t  unequivocal  in  its  phraseology,  and  would  be  authorita- 
tive if  the  judgments  which  preceded  it  did  not  cast  serious  doubt 
upon  it.  But  when  this  is  so,  and  when,  besides,  we  have  clear 
proof  that  the  Bespondenf  in  Fisher  v.  Dioson  (1)  admitted  that 
the  erections  which  he  was  entitled  to  remove  at  the  end  of  the 
lease  might  be  "  included  in  the  executry,'* — being,  as  has  been 
shewn,  of  small  appreciable  value, — we  may,  I  think,  concur  with 
the  Lord  Ordinary, — even  without  holding,  as  he  did,  that  the 
finding  is  directly  contrary  to  the  judgment  of  the  majority  of  the 
Judges, — ^that  it  proceeded  upon  admission,  and  does  not  increase 
the  authority  of  the  case.  As  to  the  appeal  to  the  House  of  Lordei, 
it  is  enough  to  say  that  the  present  question  was  not  really  raised 
by  it  For  the  purpose  of  raising  that  question  there  should  have 
been  a  cross  appeal.  As  there  was  not,  the  House  could  not  deal 
with  it;  and  we  cannot  doubt,  on  reference  to  its  ruling,  that  it 
carefully  and  expressly  abstained  from  adjudicating  on  any  point 
which  it  was  not  required  to  decide.  So  far  as  there  is  any  indi- 
cation of  opinion  by  the  learned  Lords  who  heard  the  appeal,  it 
is  given  in  favour  of  the  Appellant  here  by  Lord  CampbeU  when 
he  repudiates  the  distinction ''attempted  to  be  made  between 
leasehold  and  freehold,"  which  he  holds  entirely  to  fail,  **  when  we 
bear  in  mind  that  by  the  law  of  Scotland  the  leasehold  is  realty 
and  it  goes  to  the  heir." 

I  have  satisfied  myself  that  the  question  in  this  case  is  open  and 
unconcluded  by  authority ;  and  although  I  casnot  accept  the  Ap- 
pellant's representation  that  the  judgments  in  Fisher  v.  Bixon  (1) 
are  decisive  in  his  favour,  I  think  that,  on  principle,  he  is  entitled 
to  succeed,  and  that  the  machinery  dealt  with  by  the  Lord  Ordinary, 

(1)  5  Diinlop,  776. 

Vol.  I.  3  S  a 


776  HOUSE  OP  LOBDS  [VOL.  J. 

H.  li.  (6c.)    in  a  yery  careful  and  guarded  manner,  goes  to  the  heir  and  not  to 
1876        the  executor.   I  can  add  little  to  the  reasons  which  your  Lordships 
Bain       have  already  heard  in  support  of  this  opinion ;  but  the  case  is  im- 
Bband      portant,  and  I  shall  say  a  few  words. 

There  has  been  no  dispute  about  the  law,  which  is  the  same  in 

England  as  in  Scotland,  and  has  been  so  from  very  early  times, 
giying  to  the  heir  machinery  fixed  and  attached  to  the  soil.  If 
the  property  had  been,  in  this  case,  freehold,  there  could  have 
been  no  controversy  as  to  the  application  of  the  rule.  The 
executor  could  not  have  been  heard  to  contest  the  daim  of  the 
heir.  But  the  property  is  leasehold ;  and,  no  doubt,  in  England, 
that  rule  would  not  have  been  applicable  in  the  circumstances  of 
this  case.  In  Scotland,  however,  the  heir  takes  the  lease  as  he 
takes  the  feu ;  and  the  incidental  right  to  fixtures  which  the  latter 
would  have  given  him,  in  my  opinion,  attaches  to  the  former. 
The  cases  have  not  been  distinguished  in  principle,  and  I  know  no 
authority  shewing  that  they  should  be  differently  dealt  with,  in 
this  regard.  The  Scotch  heir  has  property  in  the  lease  which  is 
identical  in  kind  with  his  property  in  the  freehold,  although  they 
may  vary  in  duration  and  degree.  It  was  urged  in  the  very  able 
and  learned  argument  of  Mr.  Bryee,  that  the  leasehold  gives  him 
only  an  incorporeal  hereditament,  whilst  the  freebold  clothes  him 
with  permanent  ownership  of  the  land.  But  surely  in  both  cases 
the  soil  goes  to  him  equally :  in  the  one  case  by  inheritance  or 
assignment,  in  the  other  by  demise ;  but,  in  both,  he  has  the  soil, 
and  has  it  completely,  for  a  time  or  for  ever,  according  to  the 
nature  of  his  interest ;  and  any  fixtures  attached  to  it  have  pre- 
cisely the  same  connection  with  it,  and  are  equally  a  part  of  it, 
so  long  as  his  ownership  endures.  As  between  heir  and  executor, 
there  seems  to  be  no  cause  for  holding  that  their  destination  should 
be  diverse,  or  tliat  the  same  old  rule  should  not  be  applied  in- 
differently to  both.  Settled  exceptions  exist  in  the  interest  of 
trade  and  from  the  exigencies  of  social  life,  as  between  tenants 
for  life  or  in  tail  and  remaindermen,  and  as  between  landlords  and 
tenants.  But  there  is  no  ground  for  such  a  relaxation  of  the  strict 
law,  and  there  has  been  no  such  relaxation,  in  &ct,  as  can  avail 
the  Bespondents  in  their  attempt  to  abridge  the  rights  of  the 
heir  when  he  succeeds  to  the  leasehold  as  well  as  to  the  feu. 
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The  principle  \vliicli  underlies  the  rule  of  law  has  been  properly    H.  L.  (So.) 
said  to  be  that  machinery  attached  to  the  land  follows  it  as  its       1876 
accessory  in  the  case  of  the  freehold — ^The  land  is  heritable,  and  so       bjjn 
are  the  fixtures ;  and  why,  having  a  like  attachment,  should  not      bbInd 

the  machinery  going  with  a  leasehold  which  is  heritable  become        

accessorially  heritable  also?  I  see  no  suflScient  reason,  in  the 
absence  of  authority,  for  holding  it  moveable  in  one  case  and 
heritable  in  another. 

I  do  not  go  into  the  argument  which  has  been  founded  on  policy, 
or  into  the  illustrative  cases  which  were  discussed  in  the  Court  of 
Session.  It  suffices  for  me  to  say,  that  the  presumptions  arising  as 
to- the  purpose  of  the  tenant  from  his  use  of  the  fixtures  on  a  pro- 
perty in  which  he  has  a  limited  and  terminable  interest,  and  the 
considerations  as  to  the  benefit  of  trade  which  have  secured  to  him 
the  exceptional  privilege  of  removing  those  fixtures  before  the  ' 

close  of  his  tenancy,  do  not  arise  or  apply  as  between  executor  and 
heir.  They  do  not  apply  in  reference  to  fixtures  attached  to  the 
freehold,  and  as  soon  as  we  ascertain  that  a  Scotch  leasehold  is 
heritable,  they  have  as  little  application  to  it  against  the  heir. 

The  law  as  to  trade  fixtures  is  well  stated  (as  to  cases  of  mort- 
gage) by  my  noble  and  learned  friends  Lord  Hatherley  and  Lord 
SeRxyme  on  an  appeal  before  your  Lordships  during  the  past  year, 
and  the  observations  are  of  force  with  reference  to  the  principle  by 
which  our  judgment  should  be  governed.  "  The  law,"  said  Lord 
Eatherlei/,  ''has  held  that  trade  fixtures  may  be,  at  any  time 
during  the  limited  interest  which  the  owner  of  the  lease  may  have, 
removed  by  him,  yet  if  he  do  remove  them  during  the  lease  he  is 
held  to  have  allowed  them  to  pass  to  the  owner  of  the  reversion, 
because,  and  only  because,  they  are  attached  to  his  reversion ;  and, 
if  they  are  not  removed  as  the  law  would  have  enabled  the  person 
to  remove  them  during  the  lease,  they  must  be  considered  to  have 
returned  at  once  and  finally  to  the  owner  of  the  reversion.  The 
doctrine  therefore  was  that  they  were  a  part  of  the  land  during  the 
time  they  remained  attached,  but  that  for  the  benefit  of  trade  they 
might,  during  the  interest  of  that  person  who  had  only  a  partial 
interest  in  the  land,  be  removed  so  long  as  he  had  that  interest, 
although  there  was  no  power  whatever  given  to  them  for  the  pur- 
pose of  removal  if  he  chose  to  allow  the  time  to  pass  during  which 
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H.  L.  (So.)    he  might  haye  removed  them,  and  so  far  severed  them  from  the 

1876        property"  (1). 

Badt  ^o  donbt^  as  Mr.  CoUan  argued,  the  case  of  a  mortgage,  to  which 

BbIivd      ^^  Eatherley  particularly  referred,  is  not  identical  with  that 

—  before  the  House.  But  these  remarks  are  of  general  application  in 
this  country ;  and  I  do  not,  with  great  respect  for  the  Lord  Ordi- 
nary, concur  with  him  that  '^  the  law  of  England  does  not  afford 
any  assistance  in  the  decision  of  the  present  question,  because 
leasehold  property  is  in  England  moveable  estate  in  a  question  of 
succession.''  On  the  contrary,  it  seems  to  me  that  the  leasehold 
in  Scotland  being  heritable,  as  the  freehold  is  in  England,  the 
heir,  who  is  put  for  the  purposes  of  succession  in  the  same  relation 
to  both,  should  have,  as  to  both,  identical  rights  so  far  as  the 
nature  of  the  estate  permits,  and  that,  therefore,  all  the  reasons  on 
which  the  English  law  is  based,  and  the  conclusions  which  they 
warrant,  are  of  force  to  secure  to  him  those  rights, — the  executor 
in  SootUmd  being  deprived  of  the  interest  in  chattels  real  which 
he  enjoys  in  this  country. 

On  the  whole,  I  concur  with  the  noble  and  learned  Lords  who 
have  preceded  me,  that  the  interlocutor  of  the  Lord  Ordinary 
should  be  sustained.  I  shall  only  add  a  word  as  to  the  terms  of 
it  which  have  been  the  subject  of  controversy.  It  designates 
the  machinery  which  it  pronounces  heritable,  not  by  pointing  to 
any  catalogue  of  the  parts  of  which  it  is  composed,  such  as  we 
have  had  before  us,  but  by  describing  it  as  ''attached  either 
directly  or  indirectly  by  being  joined  to  what  is  attached  to  the 
ground,"  for  the  use  and  in  the  manner  which  it  indicates.  And 
by  that  accurate  description  it  anticipates  and  answers  the  argu- 
ment which  has  been  founded  on  the  details  of  the  catalogue  and 
the  report  of  Mr.  Oeddes  (2).  Tour  Lordships  were  asked  to  amend 
the  interlocutor  by  putting  the  word  "  physically  "  before  the  word 
**  attached,"  but  I  think  any  such  amendment  unnecessary.  At- 
tachment ''to  the  ground"  must  mean  "physical"  attachment; 
and,  if  the  preceding  part  of  the  sentence  could  have  admitted  of 
any  doubt  in  this  respect,  the  subsequent  words,  pronouncing  as 

(1)  Meux  V.  JacdbSf  Law  Hep.  7  engineer  to  whom  a  remit  was  made 
H.  L.  490.  by  Lord  Shandy  see  4th  Series,  toI.  iL 

(2)  Mr.    Qeddes   was   the   mifdng      p.  260. 
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also  heritable  loose  articles  which,  ^though  not  fhyrioaUy  at-  H.L.(8o.) 
tached  "  to  the  fixed  machinery,  are  necessary  for  its  working,  put       1876 
the  meaning,  as  I  cpnceiye,  by  contrast,  beyond  all  dispute.  ^^  ' 

Upon  the  whole,  my  Lords,  I  entirely  concur  in  the  proposition      u^T^ 
which  has  been  submitted  to  your  Lordships  by  my  noble  and       *«* 
learned  friend  the  Lord  Chancellor. 

LoBD  Selbobne  : — 

My  Lords,  I  agree  with  the  opinions  your  Lordships  have  de- 
livered. 

The  lessee  has  right,  during  the  term  of  the  lease,  to  the  whole 
heritable  subject,  including  those  things  which  have  become  acces- 
sions to  that  subject  by  being  a£Sxed  thereto.  So  long  as  his 
estate  under  the  lease  continues,  there  is  no  more  reason  for  re- 
garding his  interest  in  the  fixtures  as  separate  from  his  interest  in 
the  soil  than  if  he  were  owner  in  fee  simple. 

Nor  can  it  make  any  difference  that^  as  against  the  landlord* 
who  is  the  owner  in  fee  simple  subject  to  the  lease,  the  lessee,  who 
has  during  the  term  placed*  upon  the  subject  fixtures  severable 
without  damage  to  the  landlord,  has  the  same  right  of  severing 
and  removing  those  fixtures  which  an  owner  in  fee  simple,  during 
his  lifetime,  would  have  had.  This  is  a  right  which,  on  the  death 
of  the  lessee  before  any  severance  has  taken  place,  passes  to  his 
successor  in  the  estate :  in  England,  to  his  executor,  because  there 
his  executor  succeeds  to  the  lease;  in  SeoUand,  to  his  heir, 
because  a  lease  for  years  is  heritable  in  SeoUand. 

The  authorities,  except  Fiaher  v.  Dixon  (1)  in  the  Court  of 
Session  (which,  for  the  reasons  stated  by  my  noble  and  learned 
friends  who  have  preoeded  me,  is  an  authority  of  no  real  weight 
to  the  contrary),  are  all  consistent  with  this  view.  It  is  unneces- 
sary to  consider  any  distinctions  which  the  law  has  introduced  in 
favour  of  creditors,  because  there  is  no  question  with  creditors  in 
this  case. 

The  inierloevior  appealed  from  reversed;  the  inter' 

loeuiorofihe  Lord  Ordinary  of  the  4th  August, 

1874,  restored  ;  and  the  cause  remitted  hack  with 

a  declaration  that  the  reclaiming  note  presented 

(1)  5  Dtmlop,  776. 
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H.  L.  (80.^  agai/Mt  ih0  Lord  Ordinary's  interlocuior  ougU 

1876  to  have  been  refused  with  eaopefMes;  and  thai  the 

^^  expenses  to  tohich  the  Bespondeuts  noere  ftntmid 

«•  entitled,  if  paid  by  the  AppeUanta  to  the  Bespon- 

—  dents,  ouffht  to  he  repaid. 

Agents  for  the  Appellants :  Holmes,  Anton,  Oreig,  &  While. 
Agent  for  the  Bespondents :  WiUicm  Robertson. 


June  22. 


[HOUSE  OF  LORDS.] 
H. L. (So.)   PHOSPHATE  SEWAGE  COMPANY  .     .     .     Appellants; 
IfIS       MOLLESON Rbbpondent. 

Stay  cf  Suit /or  the  expected  Decision  0/ another  Court  refused. 

Whether  a  Court  having  ample  authority  to  decide  the  matter  brought 
before  it  should  await  the  expected  adjudication  of  another  tribunal  having 
only  similar  authority,  is  merely  f  question  for  the  exercise  of  judicial 
discretion. 

If  there  be  any  want  of  power  in  the  Court  it  may  be  well  that  the  pro- 
ceedings should  be  stayed  in  order  that  some  other  Court  which  has  the 
requisite  power  may  adjudicate. 

Per  LoBD  SsLBOBins: — I  am  far  from  saying  tbat  there  might  not  be 
cases  in  which  a  proceeding  in  a  foreign  Court  might  be  regarded  as  a  satis- 
factory way  of  ascertaining  the  legal  rights  of  parties ;  and  the  Scotch  Courts 
might  very  properly  desire  to  ascertain  the  result  of  the  foreign  proceeding 
before  determining  the  claim  brought  before  themselves.  But  I  can  hardly 
conceive  a  greater  miscarriage  of  justice  than  it  would  be,  after  a  suit  had 
been  fought  out  to  the  end,  if  your  Lordships  were  now  to  turn  round  upon 
a  point  of  discretion  and  say  the  Court  of  Session  must  take  into  oonsidem- 
tion  what  has  been  done  in  the  English  suit  There  was  no  lack  of  materials 
in  Scotland  for  the  necessary  purposes  of  justice. 

iHE  Phosphate  Sewage  Company,  of  London,  put  in  their  claim 
for  npw^ards  of  £70,000  against  the  bankrupt  estate  of  Messrs. 
Lawson  it  Son,  merchants  in  Edinburgh  and  also  in  London,  on 
the  ground  of  their  having  deceived  the  Pho^haie  Sewage  dm* 
pany  into  the  purchase  from  the  Government  of  San  Domingo  of 
an  unproductive  concession  of  guano  on  the  Island  of  Alto  Vela. 
The  trustee  (the  above  Respondent)  "  pronounced  a  deliverance  " 
rejecting  the  claim  (1). 

(1)  19  &  20  Vict  c.  79,  ss.  127, 128. 
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The  Phosphate  Bewage  Company  appealed  to  the  Lord  Ordinary  H.  L.  (So.) 
(Lord  Shand)  insistiDg,  in  the  first  place,  that  the  proceedings  in  igye 
the  Scotch  sequestration  should  be  stayed  until  judgment  was  pb^^]^tb 
obtained  in  a  suit  inyolring  the  same  question  and  between  the 
same  parties  in  the  English  Court  of  Chancery.  Secondly,  that 
the  trustee  should  be  ordered  to  set  aside  a  dividend  to  meet  the 
Appellants'  cl^im ;  and,  thirdly,  that  the  '*  deliverance "  of  the 
trustee  ought  to  be  recalled.  The  Lord  Ordinary  (Lord  Shand) 
repelled  the  first  and  second  pleas;  but  allowed  the  parties  a 
proof  of  their  respective  averments.  The  First  Division  affirmed 
this  decision;  the  Lord  President  observing  that  the  Court  of 
Session  was  not  to  *^  demit  its  undoubted  jurisdiction  because  the 
Appellants  had  chosen  to  institute  proceedings  in  the  Court  of 
Chancery ;  the  system  of  bankruptcy  in  Scotland  being  at  once 
the  most  economical  and  the  most  expeditious  that  had  ever 
existed  "  (1). 

Against  this  decision  the  Fhosphaie  Sewage  Company  appealed 
to  the  House  of  Lords,  having  for  their  counsel  Mr.  Napier  Eig- 
ginSf  Q.C.,  Mr.  H.  Davey,  Q.C.,  and  Mr.  Aleoeander  Totmg. 

For  the  Bespondent,  the  trustee  Mr.  MoUeson,  Mr.  John  Pear- 
son^ Q.C.  and  Mr.  Loeoek  WM^  Q.C.,  appeared. 

At  the  close  of  the  argument  on  behalf  of  the  Appellant^  the 
Law  Peers,  without  calling  on  the  Respondent's  counsel,  delivered 
the  following  opinions : — 

The  Lord  Chancellor  (2) : — 

My  Lords,  the  circumstances  attending  the  litigation  in  this 
case  are  undoubtedly  somewhat  peculiar,  and  have  led  to  a  length 
of  argument  to  every  portion  of  which  it  will  not  be  necessary  that 
I  should  now  advert. 

The  firm  of  Lawson  db  Son  carried  on  business  in  Edinburgh  and 
in  London ;  they  became  bankrupt  in  the  beginning  of  the  year 
1873,  and  the  trustee  of  the  sequestrated  estate  was  chosen  in  the 
manner  usual  in  Scotland. 


(1)  Scotch  Cases,  4th  Series,  vol.  i.  p.  840. 


(2)  Lord  Cairns, 
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H.  L.  (So.)       My  Lords,  there  is  a  bankruptcy  in  Seoffand,  the  assets  to  be 

1876       administered  are  in  Scotland^  and  the  trustee,  who  is  the  guardian 

Phospbats   ^^  those  assets,  is  in  SooUand.    The  persons  who  make  a  claim 

a>»l^     against  those  assets  go  to  Scotland  and  make  their  claim  in  Seat- 

«.^^^    land,  and  they  do  all  that  before  any  proceedings  whatever  are 

instituted  in  England.    They  are  allowed  a  condescendence  and 

they  are  allowed  proof  in  Scotland.    They  may  state  any  case 

which  they  have  to  allege  upon  their  condescendence,  and  they 

may  prove  it  upon  their  proofs.    They  have  a  diligence  by  which 

they  can  recover  all  the  documents  which  are  in  the  possession  of 

the  Defenders ;  and,  as  we  observe  here,  they  have  the  advantage 

of  examining  the  persons  who  are  principally  concerned  in  the 

transactions  which  are  impeached. 

My  Lords,  if  in  that  state  of  things  there  is  'any  want  of  power 
in  the  Court  of  Scotland  to  adjudicate  upon  a  case  of  this  kind, 
then  it  may  well  be  that  the  proceedings  should  be  arrested  or 
stayed  in  order  that  some  other  Court  which  has  the  power  may 
adjudicate  Upon  the  claim  which  is  made.  But  is  there  any  want 
of  power  in  the  Scotch  Court?  The  learned  Judges  say  there  is 
not.  The  learned  Judges  unanimously  tell  us  that  it  is  the  com- 
mon practice  of  the  Courts  in  SeoUand,  where  a  claim  is  made  in 
a  sequestration  to  constitute  a  debt  or  to  constitute  a  liability  to 
damages,  to  admit  the  party  claiming  to  constitute  that  daim  if 
he  is  able  to  do  so.  A  full  opportunity  has  been  alBforded  to  the 
parties  here  to  constitute  their  claim.  If  they  have  not  alleged 
in  their  condescendence  as  much  as  they  have  alleged  in  their 
bill  in  Chancery  in  England,  it  is  their  own  act^  and  one  for  which 
no  person  but  themselves  is  answerable.  My  Lords,  I  am  bound 
to  say  that  it  appears  to  me  that  it  would  be  casting  upon  the 
jurisdiction  of  the  Court  of  Bankruptcy  in  ScoUandf  and  upon  the 
administration  of  the  bankruptcy  law  in  Scotland,  a  very  con- 
siderable  and  a  very  grave  reproach  if  your  Lordships  were  to 
accede  to  the  argument  that  thereTis  any  want  of  power  in  the 
Court  of  SooUand  to  adjudicate  in  a  case  of  this  kind. 

But  then  it  is  said  that  there  are  other  persons  who  are  parties 
in  the  suit  in  England,  and  that  it  is  much  more  convenient  that 
the  matter  should  be  adjudicated  upon  once  for  all  in  the  presence 
of  all  partiea    My  Lords,  I  say,  in  the  first  place,  it  Vould  be  i| 
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very  grave  question  whether  the  adjadication  of  the  Court  in  H.  L.  (80.) 
MngVmd  would  not  be  examinable  in  Scotland,  so  far,  at  all  events,  1876 
as  the  judgment  of  a  foreign  Court  is  examinable.  But  I  hj  no 
means  accede  to  the  proposition,  at  least  as  a  self-evident  proposi- 
tion, that  it  is  convenient  to  have  this  adjudication  in  the  presence 
of  all  the  parties  concerned.  Your  Lordships  have  been  told  that 
the  circumstances  under  which,  upon  a  claim  of  this  kind,  proof 
is  admitted  in  Scotland  upon  a  bankruptcy,  are  extremely  different 
from  the  circumstances  under  which  it  is  admitted  in  bankraptcy 
in  England.  The  Court  in  England  is  asked  to  declare,  not  merely 
that  Messrs.  Lawson  dt  Son  are  liable,  but  that  there  is  to  be  a 
right  to  a  particular  proof  against  their  trustee  in  a  Scotch  seques- 
tration. How  is  the  Court  of  Chancery  in  England  to  tell  what 
is  the  course  in  ScoUand  with  regard  to  proof,  or  what  is  the  kind 
of  proof  which  according  to  the  Scotch  law  of  sequestration 
ought  to  be  allowed  ?  The  case  against  Messrs.  LawBony  be  it  well 
founded  or  be  it  not  well  founded,  is  one  which  can  be  perfectiy  well 
separated  from  the  case  against  the  other  parties  who  are  said  to 
be  liable  to  the  Phogphaie  Sewage  Company ;  and  I  can  see  no 
reason  why  the  case,  if  there  is  power  in  the  Scotch  Court  to 
adjudicate  upon  it,  should  not  be  adjudicated  upon  there.  And  I 
repeat  I  also  see  no  reason  to  doubt  that  there  is  perfect  power  in 
the  Scotch  Court  to  adjudicate  upon  it. 

Therefore,  my  Lords,  I  submit  to  your  Lordships  that  the  first 
two  pleas  in  this  case  entirely  fail,  and  that  the  Courts  in  Scotland 
were  right,  the  Lord  Ordinary  in  the  first  instance  and  the  Court 
of  Session  afterwai:ds,  in  holding  that  there  was  no  ground  for 
sisting  the  proceedings,  and  that  the  claim  must  be  tried  upon  its 
merits. 

Then,  my  Lords,  upon  the  merits  of  the  daim  this  other  plea  is 
alleged  (the  fourth) : 

The  Bale  of  the  coDceesion  haying  been  frauduiently  made  to  the  AppeUants' 
company  by  the  said  finn  of  FeUr  Lawmtn  A  Son,  and  individual  partners 
thereof,  for  the  purpose  and  in  the  circumstances  condescended  on,  and  the  same 
having  been  annulleil,  the  Appellants  are  entitled  to  be  reimbursed  the  sum 
paid  therefor  with  interest,  and  the  Bespondent  should  be  ordained  to  admit 
the  said  claim  accordingly. 

The  fifth  plea  of  the  Appellants  is : 

The  said  concession  having,  to  the  knowledge  of  the  said  Peter  Lawson  A 
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Son  and  indiTidnal  partners,  been  at  the  date  of  the  said  sale  liable  to  be  for- 
feited, and  having  been  sabsequently  declared  void  in  respect  of  what  had 
occurred  prior  to  the  said  sale,  the  Appellants  are  entitled  to  have  repetition  of 
the  purchase  price  paid  by  them,  and  they  ought  to  be  admitted  as  creditors 
aocoidingly. 

Toar  Lordships  will  observe  that  those  two  pleas  are  both  of 
them  in  terms  founded  upon  what  is  alleged  in  the  condeacendenoe, 
and  I  have  already  referred  to  what  is  alleged  in  the  condescen- 
dencOy  and  sabmitted  to  your  Lordships  that  it  does  not  foand  a 
case  for  relief  against  Messrs.  Lawson  &  Son. 

My  Lords,  to  what  I  haye  said  I  have  very  little  more  to  add ; 
bat  I  must  call  your  Lordships'  attention  to  another  circumstance 
connected  with  the  case.  On  the  materials  before  your  Lordships 
I  own  that  it  appears  to  me  that  if  there  were  not  those  objections 
to  the  claim  of  the  Phosphate  Company  to  which  I  have  already 
referred,  there  would  have  to  be  considered  another  very  serious 
objection  arising  from  the  delay  which  took  place  before  any 
claim  was  made  to  rescind  the  contract  in  question.  The  contract 
is  completed  in  the  year  1871, 1  think  in  the  month  of  May  in 
that  year ;  the  claim  -to  rescind  it  is  made  early  in  the  year  1873. 
There  are  certain  vague  allegations  as  to  the  company's  having 
been  in  ignorance ;  there  is  an  allegation  that  what  first  came  to 
their  knowledge  was  a  communication  from  the  Government  of 
8a/n  Domingo^  which  resulted  in  a  notice  or  a  threat  to  forfeit  the 
concession.  Now  your  Lordships  find  that  from  the  middle  of 
1871,  when  the  company  was  formed,  when  they  either  took  pos- 
session or  were  entitled  to  take  possession  of  the  concession  and 
the  place  where  it  was  to  be  worked,  until  the  date  of  this  commu- 
nication from  the  Government  of  Saoh  Domingo^  the  matter  was  in 
the  hands  of  the  Phodphaie  Company  themselves.  It  was  for  them 
to  take  care  that  they  kept  alive  the  concession  by  exporting  the 
necessary  quantity  of  guano.  There  is  no  evidence  that  they 
might  not  have  done  so.  There  is  no  evidence  whatever  as  to 
what  the  state  of  the  island  was  or  the  quantity  of  guano  or 
guauito  that  might  have  been  obtained.  In  point  of  fact  they  did 
not,  apparently,  export  the  necessary  quantity;  but  it  would 
rather  appear,  from  the  communication  to  which  I  have  referred 
from  the  Government  of  San  Domingo,  that  their  claim  to  forfeit 
the  concession  was  as  much  for  what  had  been  omitted  to  be  done 
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after  the  concession  came  into  the  hands  of  the  Phosphate  Oom"   H.  L.  (So.) 
pany  as  for  anything  that  was  omitted  to  be  done  before  that  time ;       1S76 
'and  it  wonld  appear  to  me  that  the  probability  is  that  if  the   phwbatb 
Phosphate  Company  had  adhered  to  the  terms  of  the  concession    (^JJ,^ 
from  the  time  they  came  into  possession,  no  forfeiture  of  the  con-         «• 
cession  whatever  as  against  them  would  have  been  made.  

But,  my  Lords,  I  want  to  know  what  is  the  justification  given  for 
the  delay  in  making  any  claim  ?  Everything  which  ought  to  have 
been  known,  or  could  have  been  desired  to  be  known,  with  regard 
to  the  subject-matter,  must  have  been  in  the  hands  of  the  agents 
of  the  Phosphate  Company  from  the  time  that  company  was 
formed.  The  documents  are  alleged  by  the  bill  to  have  been 
handed  t&  the  agents  of  the  Phosphate  Company.  Now,  my  Lords, 
it  has  been  said  at  your  Lordships'  Bar,  No  doubt  the  agents  of 
the  Phosphate  Company  knew  this — the  directors  and  the  secretary 
and  the  other  officers  knew  it;  but  (it  is  said)  they  were  all  more 
or  less  implicated  in  what  has  been  termed  the  conspiracy,  the 
scheme  to  defraud  the  company  at  large.  My  Lords,  I  find  in 
the  condescendence  no  allegation  whatever  of  that  kind,  and  I 
find  upon  this  condescendence  a  perfect  blank  as  regards  any  ex- 
planation of  the  delay  between  the  middle  of  the  year  1871,  when 
the  company  was  formed,  and  the  beginning  of  the  year  1873, 
when  the  claim  to  rescind  this  contract  was  made.  Perhaps  it  is 
not  necessary  to  ground  any  decision  upon  this  delay,  but,  if  it 
were  necessary,  it  appears  to  me  that  the  delay  alone  would  be 
fatal  to  the  case  of  the  Appellants. 

My  Lords,  I  have  endeavoured  to  avoid  even  the  appearance  of 
expressing  any  opinion  whatever  upon  the  litigation  which  has 
been  proceeding  in  the  Court  of  Chancery  in  England.  That 
litigation  is  not  in  any  way  before  your  Lordships.  We  are 
called  upon  to  pronounce  an  opinion  upon  the  proceedings  in 
Seotlandy  and  upon  those  proceedings  only.  I  say  so  because  your 
Lordships  were  informed  by  the  learned  counsel  at  the  Bar  that 
the  proceedings  in  England  are  not  yet  terminated,  but  are,  at  all 
events  in  some  respects,  the  subject  of  a  rehearing  or  appeaL  It 
is,  therefore,  most  important  that  your  Lordships  should  not  be 
supposed,  upon  pleadings  and  evidence  which  is  not  before  you,  to 
give  any  opinion  which  might  lead  to  misapprehension  and  mis- 
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H.  L.  (Sa)  construction  elsewhere.    The  opinion  which  I  have  yentnied  to 

isre  express  is  formed  upon  the  Scotch  pleadings  in  the  sequestration 

PeoflraATB  ^^'^  ^P^^  ^^®  evidence  taken  in  SeoUand,  and  upon  that  alona 

Bbwaob         rj^Q  advice  which  I  shall  o£fer  to  your  Lordships  is  to  affirm  the 

V.  interlocutors  here  complained  of,  and  to  dismiss  the  present  appeal 

With  costs. 


Lord  Chelmsfobd  : — 

My  Lords,  agreeing  entirely  with  all  that  has  been  said  by  my 
noble  and  learned  friend,  the  few  observations  which  I  propose  to 
add  will  relate  solely  to  the  question  as  to  the  refusal  to  sist  the 
proceedings  by  the  Court  of  Session. 

The  Appellants,  the  Phogphate  Company,  proceeded  under  the 
Scotch  sequestration  to  make  a  claim  of  a  debt  from  the  bank- 
rupts' estate  upon  the  ground  of  their  being  liable  to  damages  for 
being  parties  to  a  fraudulent  transaction  by  which  the  company 
were  deceived  into  purchasing  a  worthless  concession  of  a  guano 
island  in  San  Domingo.  The  trustee  decided  against  the  daim  (1). 
The  AppeUants  appealed  in  regular  course  against  the  decision. 
The  Court  of  Session  considered  all  the  circumstances  of  the 
transaction,  and  exonerated  the  bankrupts  from  being  implicated 
in  the  fraud,  and  affirmed  the  trustee's  deliverance. 

The  Appellants  assert  that,  the  Court  of  Session  being  informed 
that  there  was  a  proceeding  in  Chancery  in  England  to  rescind  the 
sale  and  to  make  the  bankrupts  and  others  liable  in  damages  to 
the  whole  extent  of  the  purchase-money,  the  Court  of  Session 
ought  to  have  sisted  the  proceedings  until  the  determination  of 
the  Chancery  suit.  The  Appellants  hardly  go  the  length  of 
saying  that  the  Court  of  Session  was  bound  to  sist  the  proceed- 
ings ;  but  only  that  they  should,  in  the  exercise  of  a  just  and 
proper  discretion,  have  done  so.  But,  the  Court  having  regular 
possession  of  the  proceedings,  there  was  no  reason  why  they  should 
hold  their  hands  until  it  should  be  knovm  how  the  Englidi  Court 
would  deal  with  the  suit  before  it.  They  were  competent  to 
decide  whether  the  trustee  had  properly  rejected  the  daim,  and, 
fully  examining  the  evidence  and  all  the  circumstances,  they 

(1)  Under  the  Act  of  19  &  20  Vict  c  79. 
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determined  that  if  there  had  been  a  fraud  committed,  there  was  H.  L.  (Sa) 
no  evidence  to  shew  that  Messrs.  La/iiD9on  were  implicated  in  it,       1S76 

in  which  I  think  they  came  to  a  right  condosion.    This  certainly  ph^^ati 

constituted  a  snflScient  reason  against  remitting  the  case  to  another  q^^^^^ 
forum,  and  for  a£Srming  the  delirerance  of  the  trustee.  «• 

Lord  Selbobne  : — 

My  Lords,  I  am  of  the  same  opinion. 

I  take  it  to  be  quite  clear  that  the  Scotch  jurisdiction  in  a 
Scotch  bankruptcy  is  exclusive,  and  that  when  in  an  Act  of  Par- 
liament provision  is  made,  as  it  is  made,  for  establishing  claims, 
upon  which  the  dividends  cannot  yet  be  uplifted  according  to  law, 
that  must  frima  fade  mean  according  to  the  due  course  of  law  as 
that  would  bo  understood  in  the  Courts  of  SooHami.  I  am  far 
from  saying  that  there  might  not  be  cases  imagined  in  which, 
from  the  nature  of  the  subject  in  litigation,  or  other  circumstances, 
a  proceeding  in  a  foreign  Court  might  be  regarded  by  the  Courts 
in  SeaUaTid  as  a  satisfactory  way  of  ascertaining  the  legal  rights  of 
parties ;  as  for  example  when,  according  to  the  nature  of  the  con* 
tract  between  them,  some  foreign  law  was  to  determine  those 
rights,  it  might  in  that  case  well  be  considered  that  the  country 
whose  law  was  in  question  would  in  its  own  Courts  be  best  able  to 
inform  the  Courts  in  Seotkmd  of  the  proper  application  of  their 
law  to  the  facts  of  the  case.  Again,  if  a  claim  dependent  upon  a 
joint  cause  of  action  only  against  a  bankrupt  in  Seotkmd,  and 
other  persons  who  were  in  England^  and  if  there  were  pending  a 
suit  or  action  in  Engfland  against  those  joint  parties,  some  of 
whom  would  not  be  amenable  to  the  Scotch  jurisdiction,  I  am  not 
prepared  to  say  that  the  Scotch  Courts  might  not  be  proceeding 
in  a  very  proper  manner  in  desiring  to  see  what  the  result  of  that 
action  might  be  before  proceeding  themselves  to  determine  the 
claim.  But  in  any  case,  even  if  that  course  should  be  taken,  and 
properly  taken,  the  ultimate  determination  of  the  claim,  with  or 
without  the  benefit  of  the  materials  afforded  by  the  adjudication 
of  a  foreign  Court,  must  be  with  the  proper  forum  of  bankruptcy 
in  Scotland.  At  the  most,  therefore,  it  can  be  no  more  than  a 
question  of  judicial  discretion ;  and  for  my  part  I  think  the  proposi- 
tion one  very  difficult  to  follow  which  the  Appellants  are  obliged  to 
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H.  L.  (So.)   advance,  and  winch  really  is  this :  that  where  the  demand,  though 

1876       several  against  the  Scotch  bankmpts,  is  made  in  respect  of  tram- 

F&o^HATB   ^tions  in  some  of  which  they  and  otheis  are  implicated,  and  in 

^J^^o»     others  of  which  others  perhaps  and  not  they  are  implicated,  but 

9,         which  are  such  as  may  be  considered  as  against  all  the  parties 

'    concerned  in  them,  by  an  English  C)ourt,  in  an  English  Chancery 

suit,  that  on  account  of  the  very  intricacy  and  number  of  the 
questions  which  from  the  nature  and  from  the  proceedings  in  the 
Court  of  Chancery  in  England  may  be  combined  iu  one  suit,  for 
that  very  reason  it  is  more  consistent  with  justice  in  a  Scotch 
bankruptcy  to  sist  the  proof  there  until  all  the  questions  in  the 
English  Chancery  stdt  against  all  the  parties  to  that  suit  shall 
have  been  determined. 

Now  I  will  not  undertake  to  say  that  no  case  may  exist  in 
which  the  Court  of  Session  in  Scottcmdy  exercising  a  judicial  dis- 
cretion, might  think  fit  to  take  that  course ;  but  I  do  say,  that  it 
is  a  proposition  by  no  means  self  evident,  and  not  commending 
itself  to  my  reason  that  on  those  principles  of  judicial  discretion, 
as  to  which  it  is  a  miscarriage  of  justice  not  to  follow  them,  the 
Court  in  SeoUand,  being  informed  that  there  is  a  Chancery  suit 
pending  in  England  against  the  trustee  of  a  Scotch  bankruptcy 
and  a  dosen  or  twenty  other  persona,  involving  such  a  number  of 
issues  as  were  in  question  here,  ai^e  to  delay  the  administration  in 
bankruptcy  as  between  all  the  persons  interested  in  that  adminis- 
tration in  Scoiland  until  that  English  suit  has  been  brought  to  its 
conclusion.  Happily  we  live  in  times  in  which,  even  if  that  pro- 
position were  advanced,  it  might  still  be  hoped  that  the  delay 
might  not  be  more  than  two  or  three  years,  or  perhaps  fonr  or 
five,  if  the  matter  were  ultimately  brought  to  this  House  for  dete> 
mination.  But  we  all  know  that,  if  a  proposition  be  sound  in 
point  of  law,  it  must  have  been  equally  as  sound  thirty,  or  forty, 
or  fifty  years  ago  as  it  is  at  the  present  time ;  and  I  need  not 
remind  your  Lordships  of  the  length  and  nature  of  the  delay 
which  might  have  occurred  in  the  winding-up  of  a  Scotch  bank- 
ruptcy if  such  proceedings  had  occurred  then. 

My  Lords,  I  do  not  say  that  the  Court  of  Session  in  Sco&a'd 
might  not,  if  they  had  thought  fit,  have  delayed  this  proof,  but  in 
the  exercise  of  such  discretion  as  they  have,  they  determined  not 
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to  do  so.    They  determined  that  the  merits  should  be  gone  into   H.  L.  (Bo.) 
upon  regular  pleadings  and  regular  proofs  before  them,  which  has       1876 
been  done ;  and  I  can  hardly  conceive  a  greater  miscarriage  of  pbobfeati 
justice  than  it  would  be,  if,  after  a  complete  suit  has  been  insti-    (^^^ 
tuted  and  fought  out  to  the  end  on  pleadings  and  proofs  in  Scotland         *• 

for  the  purpose  of  determining  this  question  between  these  parties,        

your  Lordships  were  now  to  turn  round  upon  a  point  of  discretion 
and  to  say.  All  that  is  to  go  for  nothing ;  there  ought  to  have 
been  a  sisting  of  the  proceedings  in  the  Court  of  Session:  the 
Court  of  Session  must  take  into  consideration  what  has  been  done 
in  the  English  suit;  after  being  informed  of  the  decision  of 
English  Courts,  which  perhaps  have  not  yet  considered  that  suit, 
and  ascertained  whether  or  no  those  proceedings  are  final,  they 
must  then  determine  whether  or  not  they  are  to  bind  them  in 
SeoHand,  and  whatever  may  be  the  result  of  any  such  considera- 
tion, all  that  has  yet  been  done  in  Scotland  is  to  go  for  nothing. 
My  Lords,  I  am  happy  to  find  that  none  of  your  Lordships  are  of 
opinion  that  it  is  our  duty  to  take  that  course.  Then  I  come  to 
the  case  upon  the  merits,  and  I  entirely  agree  with  your  Lordships 
that  we  must  deal  with  the  facts  before  your  Lordships  secundum 
dUegata  et  prcbata,  as  we  find  them  upon  this  record.  I  am  bound 
to  say  that,  looking  at  the  long  inventory  of  the  evidence,  includ- 
ing a  great  number  of  documents  which  it  has  not  been  thought 
necessary  to  print  in  the  printed  case  or  appendix,  I  see  no  reason 
to  suppose  that  there  was  any  lack  of  materials  before  the  Court 
in  Scotland  for  the  necessary  purposes  of  justice. 

Well,  then,  what  is  the  case  ?  Tho  case,  stated  at  the  highest, 
is  one  of  fraud.  Kow  supposing  fraud  were  established  prima 
facie  upon  this  evidence  against  other  persons,  and  not  against  the 
Laws^ns,  could  your  Lordships  come  to  the  conclusion  that  the 
Lawsona  were  to  be  answerable  for  the  fraud  of  others,  unless  they 
appeared  to  have  personally  derived  a  profit-  or  benefit  from  that 
fraud  ?  My  Lords,  I  know  of  no  principle  on  which,  in  a  Court  of 
Equity  or  in  a  Court  administering  equity,  such  a  conclusion 
could  be  arrived  at  upon  the  fiEtcts  of  this  case.  It  appears  to  me 
that,  if  there  was  any  fraud,  the  Lawwns  are  not  shewn  to  have 
participated  in  it  or  to  have  derived  any  benefit  from  it. 

My  Lordsy  I  do  not  inquire  what  may  be  the  rights  of  the 
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H.  L.  (Sc.)  parties  in  any  other  point  of  view  than  that  which  is  raised  by  this 

1876  condescendence ;  bat  I  do  say  that^  nnder  these  circnmstanceSy  it 

PRospnATB  is  impossible  that  a  case  of  repetition  can  be  made  upon  the  footing 

C^AjiT  ^^  failure  of  consideration  and  disappearance  of  the  snbject  matter 

^   ••  of  the  coDtract. 

Ifiterhoutars  appealed  from  affirmed,  and  the  appeal 
dismissed  wiA  costs. 

Agent  for  the  Appellant :  John  Holmes. 

Agents  for  the  Bespondent :  Laurence,  Plows,  Boyer,  &  Baker. 


[HOUSE  OF  LORDS.] 

H.L.(8c.)        CLYDE  NAVIGATION  COMPANY    .     .    Appbllahts; 
1876  BABCLAY^oZ. Bbspondents. 


^°y  ^'  Shipowner's  Immunity  under  Licensed  Pilotage. 

Where  a  ahip  ia  under  the  compulsory  charge  of  a  licensed  pilot  the  owners 
are  not  responsible  for  damage  occasioned  by  his  fault  or  incapacity ;  although 
they  must  meet  and  rebut  any  relevant  allegation  of  n^Ugenoe  on  their  own 
part. 

Ftr  LoBD  Chslmsfobd  : — Under  the  Merchant  Shipping  Aet^  1854,  where 
shipowners  have  proved  fault  on  the  part  of  the  pilot  sufficient  to  cause,  and 
in  fact  causing  the  calamity,  they  must  be  held  to  have  satisfied  the  con- 
dition on  which  their  exemption  from  liability  depends;  and  they  are  not  to 
be  called  upon  to  adduce  proof  cf  a  negative  character  to  exclude  the  mere 
possibility  of  contributory  fault.  But  if,  in  course  of  the  evidence,  certain 
acts  or  omisfions  on  the  part  of  the  crew  come  out,  it  will  then  be  incnmbeDt 
on  the  owners  to  shew  satisfactorily  that  those  acts  or  omissions  in  no  degree 
contributed  to  the  damage. 

Per  Lord  Sxlbobnb  :— When  it  is  proved  that  a  qualified  pilot  was  acting 
in  charge  of  the  ship,  that  that  chai^  was  compulsory,  and  that  it  was  the 
pilot's  fault  or  incapacity  which  occasioned  the  damage;  the  harden  of 
proving  the  Defenders*  contribution  to  the  loss  is  cast  on  the  Pursuers.  The 
Defenders  are  not  obliged  to  exonerate  themselves  by  indefinite  negatioD. 
They  are,  however,  bound  to  rebut  evidence  actually  brought  against  them 
of  oontributoiy  negligence. 

By  the  Merchant  Shipping  Statute,  1854  (17  &  18  Vict  c.  120), 
B.  388,  it  is  enacted  that  no  owner  or  master  of  any  ship  shall  be 
answerable  for  any  loss  or  damage  occasioned  by  the  fianlt  or  in- 
capacity of  any  licensed  pilot  acting  in  charge  of  sudb  ship  within 
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any  district  where  the  employment  of  snch  pilot  is  compulsory  by  H.  L.  (So.) 

law.  187G 

Under  the  Clyde  NcmgaUm  Caruolidaiion  Ad^  1858,  s.  128,  a  gltoi 

board  was  established  for  licensing  pilots  to  navigate  vessels  plying  ^q^^^ 

on  the  river;  and  it  was  ordered  that  no  one  shonld  presume  to         «• 

Babolat. 
pilot  any  ship  or  vessel  exceeding  60  tons  register  other  than       — 

pilots  duly  licensed  by  the  board. 

On  the  19th  of  February,  1878,  one  of  the  above  Appellants' 
dredgers  (of  great  value,  known  as  dredger  No.  3),  moored  in  the 
Clydef  was  run  into  by  the  Bespondents'  new  ship  Cotina,  of  2001 
tons  burthen,  then  on  her  trial-trip  in  the  river.  Serious  damage 
arose ;  and  the  action  in  the  present  case  was  brought  to  recover 
£6000  in  respect  of  the  loss. 

The  defence  was  that  the  collision  arose  firom  no  fault  of  the 
Bespondents  or  of  their  crew ;  but  was  occasioned  entirely  by  the 
incapacity  or  error  of  the  licensed  pilot  who  had  charge  of  the 
Cdina,  and  whose  authority  was  imperative  in  the  Clyde  district 
under  the  Merchant  Shipping  Act,  1854. 

The  Appellants  denied  that  the  collision  was  caused  by  any 
fault  of  the  licensed  pilot,  and  they  further  asserted  that  the 
Bespondents  themselves  had  contributed  to  the  accident  by  the 
inattention  and  disobedience  of  the  crew  to  the  orders  and  direc- 
tions of  the  licensed  pilot,  whom  they  were  bound  to  obey.  Much 
evidence  was  adduced  on  both  sides ;  and  the  result  was,  that  the 
Lord  Ordinary  (1)  assoilzied  the  Defenders  (the  above  Bespon- 
dents), and  the  Liner  House  (Second  Division),  Lord  Ormidaley. 
dissenting,  adhered  to  the  Lord  Ordinary's  interlocutor,  holding, 
that  no  blame  attached  to  the  master  or  crew  of  the  Cdina,  and. 
that  the  accident  was  exclusively  attributable  to  the  licensed  pilot 
in  charge  of  her  (2). 

The  Clyde  Navigation  Company  thereupon  appealed  to  tlie^ 
House,  having  for  their  counsel  Mr.  Cotton,  Q.G.,  and  Mr.  Ben- 
jamin, Q.G.,  who  contended  that  there  was  no  sufficient  evidence 
of  fault  or  incapacity  on  the  part  of  the  pilot,  and  that  the  offi- 
cers and  crew  had  failed  in  adequately  obeying  his  orders  and 
directions. 

(1)  Lord  Mackenzie.  (2)  4tli  Series  Scotch  Cases,  vol.  IL  p.  842. 

YoL.  L  3  3  H 
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ILL. (8a)       Mr.  Butt,  Q.O.,  and  Mr.  EerscheUj  Q.O.,  were  heard  for  the 
1876        Eespondents. 


Cltdb 
NAviaATiov      The  following  opinions  were  delivered  by  the  Law  Peers : — 

COMPAKT, 

»•         LoBD  Ghelksfobd  : — 

Babciat. 
—  My  Lords,  the  only  question  upon  which  there  is  any  dispute  in 

this  case  is,  whether  the  owners  of  the  Cdina  have  done,  or  omitted 

to  do,  any  act  which  contributed  to  the  collision  for  whidi  they 

are  sought  to  be  made  answerable.    Their  defence  is  founded  on 

the  Merchaaii  Shipping  Ad,  1854,  which  enacts  that 

Ko  owner  or  master  of  any  ship  shaU  be  answerable  to  any  person  wfaateTer 
for  any  loss  or  damage  sustained  by  the  fishnU  or  incapacity  of  any  qoalified 
pUot,  acting  in  charge  of  such  ship,  vrithin  any  district  where  the  en^oymeot  of 
such  pilot  is  compulsory  by  law. 

But  although  an  accident  may  have  been  attributable  originallj 
to  a  pilot,  yet^  if  any  feiult  of  the  owner  or  master  of  the  vessel  has 
contributed  to  it,  his  responsibility  still  remains. 

There  has  been  some  little  confusion  in  the  oases  as  to  the  mm 
probandi.  In  a  case  relied  upon  in  the  judgment  of  the  Oonrt 
below,  and  mentioned  in  the  argument  at  the  Bar— the  case  of  The 
lana  (1) — Yice-Ghancellor  Kinderdey  is  reported  to  have  said: 

It  is  not  enough  for  the  owners  to  prove  that  there  was  fault  or  negligent  in 
the  pilot  They  must  prove  to  the  satisfaction  of  the  CSourt  which  has  to  tiy  the 
question  that  there  was  no  default  whatever  on  the  part  of  the  officers  and  crew 
of  their  vessel,  or  any  of  them,  which  might  have  been  in  any  degree  oonducire 
to  the  damage. 

The  learned  Vice-Chancellor  imposes  upon  the  owners  a  species 
of  negative  proof  which  it  is  impossible  for  them  to  give.  U^  in- 
stead of  saying  ^'  they  must  prove,"  &c.,  he  had  said,  *^  it  must  be 
proved  that  there  was  no  fault  on  the  part  of  the  officers  and 
crew,"  he  would  then  have  been  perfectly  correct. 

The  condition  of  exemption  that  the  owners  should  prove  that 
the  accident  arose  entirely  from  the  f&ult  of  the  pilot,  is  one  which 
must  be  fairly  and  reasonably  interpreted.  The  owners  having 
proved  fault  on  the  part  of  the  pilot  sufficient  to  cause«  and  in  fact 
causing,  the  calamity,  must  therefore,  in  absence  of  proof  of  con- 
tributory fault  of  the  crew,  be  held  to  have  satisfied  the  condition 
(1)  Law  Rep.  1  P.  C.  426 ;  MadaMan  on  Merchant  Shipping,  p.  269. 


V. 

Babolay. 
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on  which  exemption  depends,  and  are  not  to  be  called  on  to  adduce   H.  L.  (So.) 
proof  of  a  negative  character,  to  exclude  the  mere  possibility  of       1S76 
contributory  fault.    It  may  be  that  in  the  course  of  the  evidence      Cltdb 
of  the  owners  to  fix  the  responsibility  solely  upon  the  pilot,  certain  ^o^^j^ 
acts  or  omissions  on  the  part  of  the  crew  may  come  out ;  and  it 
will  then  be  incumbent  on  the  owners  to  shew  satisfactorily  that 
those  acts  or  omissions  in  no  degree  contributed  to  the  accident. 

There  are  certain  fisu^ts  which  are  clear  in  this  case.  The 
Colina  was  under  the  compulsory  charge  of  SkeUy,  a  licensed  pilot, 
and  he  was  the  main  cause  of  the  damage  which  occurred,  which 
is  attributable  to  his  improper  steering  of  the  vessel  at  the  critical 
time  when  danger  was  imminent,  when  he  appears  not  to  have 
had  complete  command  of  himsell  The  original  cause  of  the 
accident  is  beyond  a  doubt.  Is  the  pilot  then  alone  responsible, 
or  were  there  any  acts  or  omissions  which  contributed  to  the  acci- 
dent  attributable  to  the  owners  or  the  crew  of  the  Colina  f  This 
vessel  had  just  been  built,  and  had  not  been  delivered  by  the  ship- 
builders to  the  owners,  but  was  upon  her  trial  trip  on  the  Clyde^ 
having  on  board  three  persons  who  afterwards  became  the  master 
and  the  first  and  second  mates,  and  a  crew  employed  for  the  occa- 
sion consisting  of  twenty-five  men.  The  first  act  of  contributory 
negligence  imputed  to  the  owners  is  the  having  a  crew  of  this  de- 
scription, and  the  bye-laws  of  the  Clyde  Pilot  Board  are  referred 
to,  and  the  evidence  of  SkeUy  the  pilot. 

The  bye-laws  require  that : 

All  steam  voBsels  muBt  be  supplied  with  a  captain  or  Bailing  master,  who  shall 
be  an  experienced  seaman ;  and  must  also  be  manned  with  a  sufficient  number  of 
able-bodied  and  experienced  seamen  for  the  safe  navigation  of  the  vessel. 

The  Judges  who  were  in  favour  of  the  Defenders  spoke  dis- 
paragingly of  this  state  of  things.   The  Lord  Justice  Clerk  says  (1): 

The  vessel  was  still  the  property  of  Barclay ^  Curie,  is  Co^  and  she  was  manned 
on  this  her  trial  trip  by  officers  and  men  who  had  no  regular  commission,  but 
were  there  for  the  purpose  of  the  trial  trip.  It  is  said  that  this  is  not  sufficient 
oompliaaoe  with  the  bye-law.  I  think  it  was  a  slovenly  state  of  matters,  and 
not  one  to  be  commended. 

And  Lord  Ormidale  says  (2) : 

The  evidenoe  shews  that  the  Colina  was,  as  regards  her  officers  and  crew,  in 

(1)  4th  Series,  voL  iL  p.  845.  (2)  4th  Series,  vol.  ii.  p.  847. 

3  3  H  2 
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H.  L.  (Sc.)    A  ▼ciy  deplorable  conditioii— so  much  so  that  it  is  not  in  the  least  suinriaiDg  that 
1876         *^  accident  occurred. 

^J^^  With  respect  to  the  bye*Iaw  one  can  only  observe  tiiat  it  was 
Kayigatxon  totally  inapplicable  to  the  present  case.  The  OoUna  was  still  in 
V.  the  shipbuilder's  hands,  and  therefore  conld  not  have  any  captain 
^f^^'  or  sailing  master,  or  an  established  crew  of  seamen.  And  this 
may  account  for  what  was  observed  by  my  noble  and  learned 
friend  (1)  in  course  of  the  argument,  that  no  charge  is  made  by 
the  trustees  of  the  Clyde  navigation  (the  authors  of  the  bye-laws) 
that  there  had  been  any  fault  by  the  non-observance  of  it  With 
respect  to  the  constitution  of  the  crew,  it  was  necessarily  oeq 
collected  for  the  occasion,  and  could  not  consist  of  a  master  and 
ofiScers  strictly  so  called.  There  is  no  doubt  that  upon  the  trial 
trip  of  a  vessel,  although  she  cannot  be  officered  and  manned  like 
a  ship  on  a  voyage,  every  provision  must  be  made  to  navigate 
safely,  and  every  precaution  taken  to  avoid  danger  to  other  vessda. 
All  that  w*as  necessary  was  that  the  pilot  should  be  assisted  by  a 
sufficient  crew  to  obey  his^orders  and  carry  them  out  promptly  and 
efficiently,  and  certainly  so  far  as  number  is  concerned  there  was 
a  sufficient  crew ;  for  it  appears  that  the  CcUna  would,  if  properly 
manned,  have  a  complement  of  sixteen  men,  whereas  on  the  occa- 
sion of  this  trial  trip  there  was  no  less  a  number  than  twenty^five. 
But,  assuming  any  objection  to  arise  from  the  constitution  of  the 
crew,  the  point  to  be  established  against  the  owner  is,  that  the 
accident  was  occasioned  in  some  degree  by  this  circumstance. 

It  was  said  that  the  accident  was  partly  owing  to  the  want  of 
proper  assistance  given  to  the  pilot  It  is  said  that  the  master 
ought  to  have  been  on  the  bridge  to  advise  the  pilot  There  was 
no  master,  as  I  have  already  observed,  strictly  so  called ;  but  there 
is  no  magic  in  the  word  ''master,''  and  it  appears  that  Durie^  who 
was  to  be  one  of  the  officers  of  the  CoUna,  was  on  the  bridge,  and 
did  what  was  necessary.  It  is  further  objected  that  the  chief 
officer  was  not  at  the  bow  to  repeat  the  pilot's  orders ;  and  it  is 
said  that  if  the  chief  officer  had  been  there,  the  hawser  of  the  tug 
would  have  been  sooner  cast  off.  But  SkeHy,  the  pilot,  says 
expressly  that  he  did  not  want  assistance  for  hailing  the  tug.  He 
says,  **  I  did  not  require  any  assistance  in  signalling  the  tug/'  and 

(1)  Lord  S^harne. 
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4i6  says  in  another  part  of  his  evidence  that  all  hig  orders  were  H.  L.  (Sa) 

obeyed.  1876 

Lord  Ormidale  (1)  sums  np  his  objections  to  the  conduct  of  the  cltpi 

owners  as  contributing  to  the  accident  in  these  terms :  ^mpIot^ 

I  nm  of  opinion  that,  in  respect  of  want  of  promptitade  in  seeing  that  the  ocder  ^* 

of  the  pilot  to  throw  off  the  tng  was  carried  into  effect,  and  fBdlore  to  keep  a  .... 
proper  look-out,  the  Defenders  have  failed  to  exonerate  themselves. 

Now,  with  regard  to  ''the  failure  to  keep  a  proper  look-out," 
<there  is  not  the  slightest  evidence  that  there  was  not  a  look-out 
^ept.  With  respect  to  ''  want  of  promptitude  in  seeing  that  the 
order  of  the  pilot  to  throw  off  the  tug  was  carried  into  effect/'  it  is 
already  answered  by  the  part  of  the  pilot's  eyidenoe  to  which  I 
•have  directed  your  Lordships'  attention. 

Under  these  circumstances  I  think  your  Lordships  will  be  clearly 
of  opinion  that  there  is  no  ground  for  this  appeal,  and  that  the 
interlocutors  appealed  from  ought  to  be  afiSrmed. 

Lord  HAxqEBLST: — 

My  Lords,  I  am  entirely  of  the  same  opinion. 

The  law  has  been  laid  down,  with,  perhaps,  a  little  want  of  his 
Tisual  carefulness,  by  yice-Chancellor  Kinderdey  in  the  case  of  The 
lona  (2).  I  apprehend  that  the  true  rule,  as  was  stated  fairly  enough 
i>y  Mr.  Benjamin^  is  that  the  mode  of  proof  will  be  this :  In  order 
to  exempt  yourself,  by  yirtue  of  the  provisions  of  the  statute,  from 
that  which  is  a  general  common  law  liability,  you  who  desire  the 
exemption  must  bring  yourself  within  the  provisions  of  the  statute ; 
4bnd  the  burden  is,  therefore,  thrown  upon  you  of  proving  that  the 
mischief  was  occasioned  by  the  pilot  Bat  the  other  side  may 
prove  that,  although  the  mischief  was  occasioned  in  one  sense  by 
the  bad  management  of  the  pilot,  yet  there  was  a  default  on  the 
^rt  of  the  owners  of  the  ship,  which  default  conduced  to  the  acci- 
^nt. 

The  pilot  seems  evidently  to  have  been  assisted  in  every  way. 
He  says  that  every  order  he  gave  was  attended  to;  there  is  no 
•doubt  about  that,  so  that  nothing  whatever  could  be  attributed  to 
any  defect  on  the  part  of  those  who  were  on  board  to  assist  him. 
Any  danger  or  difficulty  that  did  arise  must  have  arisen  from  the 
unfortunately  erroneous  orders  of  the  pilot.  It  seems  to  me,  there- 
(1)  4th  Series,  vol.  ii.  p.  842.  (2)  Law  Bep.  1  P.  0.  426. 
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H.  L.  (Sc.)   fore,  that  under  all  the  circmnstanoes  there  is  no  pretence  for 
1876 ,      saying  that  the  Defenders  contributed  to  the  injury  complained  oL 


Oltub      ^         ^ 
Natwation  Lobd  Sblborne: — 

OOMPAHT 

V.  My  Lords,  I  see  no  reason  for  inferring  the  existence  of  any 

—  '    special  or  peculiar  principle  applicable  to  the  burden  of  proof  id 
this  class  of  cases. 

Your  Lordships  wiU  obserye  that  there  are  threa  things  neces- 
sary to  be  proved :  first,  that  a  qualified  pilot  was  aeting  ia 
charge  of  the  ship:  secondly,  that  that  charge  was  compulsory; 
and  thirdly,  that  it  was  his  fault  or  incapacity  which  occasioned 
the  damage, 

I  apprehend  that  if  a  Defender  proves  all  these  three  pro- 
positions, and  proves  nothing  more,  then  the  burden  is  upon 
the  Pursuer,  not  upon  the  Defender,  to  lay  some  foundation, 
at  all  events,  for  alleging  that,  notwithstanding  the  proof  gives 
that  there  was  a  qualified  pilot  in  charge,  and  that  compulsorily, 
and  that  he  committed  some  fault  or  shewed  some  incapacity,  by 
which  loss  or  damage  were  occasioned,  yet  there  was  also  contributp 
ing  to  the  loss  or  damage  other  causes  for  which  the  owners  of 
the  ship  were  responsible.  Some  foundation  for  such  a  case  of  con- 
tributory negligence  must  be  laid,  and  the  question  is  upon  whom 
it  lies  to  shew  that.  I  apprehend  it  is  clear  on  general  principle 
that  the  burden  of  laying  that  foundation  rests  upon  the  Porsaer, 
not  upon  the  Defender.  The  Defender  if  he  has  simply  proved 
what  he  was  obliged  to  prove  to  exonerate  himself,  and  proved 
nothing  more,  is  not  obliged  to  travel  into  the  indefinite  region 
of  negatives,  or  to  anticipate  by  denial  that  for  which  no  fonndar 
tion  is  laid  to  call  upon  him  to  deal  with  it.  No  doubt  the 
Pursuer  may  dischai^e  the  anus  lying  upon  him  in  that  respect 
either  by  direct  proof  tendered  by  himself,  or  by  shewing  that  in 
the  proofs  brought  forward  on  the  part  of  the  Defender  tiiere  are 
matters  appearing  from  which  fetult  or  negligence  which  may 
have  contributed  to  the  mischief  is  legitimately  and  reasonably  to 
be  inferred.  Unless  he  does  that  he  does  nothing.  When  that  is 
done  no  doubt  a  further  onus  prdbandi  is  thrown  upon  the 
Defender  to  rebut  the  prima  fade  evidence  which  has  been 
given  of  contributory  negligence  on  his  part 

Whatever  may  be  the  precise  expressions  to  be  found  in  any 
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of  the  judgments,  I  see  no  leason  whatever,  lefeiring  them,  as  they  B.  L.  (Ba) 

ought  to  be  referred,  to  the  fiatcts  of  the  particular  cases  in  which  i876 

thoee  expressions  were  used,  for  supposing  that  an  arbitrary  rule  was  q^^ 

meant  to  be  laid  down,  inverting  the  general  principles  of  ont»  pr<h  Nithutkw 

handi  as  applied  to  this  particular  class  of  cases.    The  Lord  Justice  . «- 

Clerk  seems  to  me  to  have  expressed  the  matter  very  properly,  ^-^ 

with  the  exception  perhaps  of  one  single  word,  when  he  says : 

I  should  prefer  to  state  the  law  to  be,  that  it  is  not  enough  for  the  owners  to 
shew  that  the  damage  arose  through  the  fiEiult  of  the  pilot,  if  there  is  leaaonahle 
room  for  saying  that  there  was  contributorj  fault  on  the  part  of  the  master  or 
crew  (1). 

I  confess^  my  Lords,  I  should  not  have  used  that  word  "  room,'' 
I  should  have  used  the  word  **  ground ;"  and  have  said  ^Mf  there 
is  reasonable  ground  for  saying  that  there  was  contributory  fault 
on  the  part  of  the  master  or  crew/*  The  proof  of  circumstances 
which  prima  faeie  shew  such  reasonable  ground  for  saying  that 
there  was  contributory  fault  on  the  part  of  the  master  or  crew,  no 
doubt  would  throw  upon  the  Defender  the  burden  of  explaining 
those  circumstances  so  as  to  satisfy  the  Court  that  in  point  of  fact 
the  prima  faeie  conclusion  from  those  circumstances  is  not  correct. 
If  he  fails  to  do  that,  he  fails  altogether.  When  the  principles  of 
law  are  correctly  understood,  there  is  liD  difficulty  whatever  in 
applying  them  to  the  facts  of  this  case. 

The  question  has  ultimately  turned  upon  the  want  of  proper 
officers  on  board  the  ship.  In  the  first  instance  the  argument 
took  perhaps  a  wider  range,  and  it  was  said  that  the  ship  was  not 
properly  manned  and  officered;  but  ultimately  it  was  reduced, 
and  reference  was  made  to  the  bye-laws  issued  for  the  navigation  of 
the  Clyde.  After  having  studied  those  bye-laws,  I  must  say  that 
even  if  it  were  clear  that  they  did  apply  to  trial  trips  as  well  as  to 
other  occasions^  in  all  respects,  I  am  by  no  means  satisfied  that 
there  is  any  proof  whatever  given  in  this  case  that  they  were  not 
strictly  complied  with — substantially  complied  with,  at  all  events. 

My  Lords,  these  bye-laws  are  two.    The  first  is : 

Eveiy  vessel  shall  during  the  daytime  have  one  person,  and  from  sunset  to 
sunrise,  or  in  time  of  fogs,  two  persons  properly  qualified  stationed  at  the  bow  as 
a  look-out,  to  give  notice  fn  due  time  of  any  obstruction  or  danger,  who  shall  be 
furnished  with  a  trumpet,  or  horn,  or  whistle,  to  be  used  when  tiiere  is  reason  to ' 
believe  another  vessel  is  near. 


(1)  4th  Series,  vol.  11.  p^  846. 
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H.  L.  (Be)      I  do  not  know  whether  the  words,  ^stationed  at  the  bow/'  point 
1876       to  anything  different  from  being  stationed  on  tiie  bridge ;  but  in 
(XYoa      this  case  the  evidence  makes  it  qnite  clear  that  the  proper  place 
^CoiuAn'  ^^'  ^^  look-ont  was  the  bridge ;  and»  as  a  matter  of  &ot»  the 
V. ,       evidence  is  that  this  accident  ocoorred  daring  the  daytime^  when, 
_  *    according  to  that  bye-law,  one  person  only  wonid  be  soffieient  for 
the  look^ont;  for  there  was  plenty  of  light,  and  no  fog.    There 
was  one  person,  the  pilot,  and  another  perwm,  Dtme,  who  practi- 
cally acted  as  an  officer,  on  the  bridge  the  whole  of  the  time,  to 
say  nothing  of  a  third  person,  F&ryudon,  whom  I  will  mention  pre- 
sently,  who  was  there  too,  bat  who  may  not  perhaps  have  been 
properly  qualified.    But  that  the  pilot  and  Durie  were  properly 
qualified  for  this  pnrpose  is  perfectly  clear;  they  were  in  the 
proper  place  daring  the  whole  time,  and  there  was  a  trumpet  to 
give  proper  notice.    Therefore^  it  seems  to  me  that  that  bye-law, 
at  all  events,  was  duly  complied  with  in  this  case. 
The  second  bye-law  is, 

Eyery  steamer  nayjgating  tbe  rirer  shall  he  manned  by  an  experienced  captain 
or  sailing  master,  and  a  sufficient  nnmher  of  able-l)odifld  and  experieooed  men, 
and  shall  in  all  cases  have  a  person  orpersons  stattoned  as  a  look-out^  in  tenas  of 
Article  2. 

There  was  a  person— in  fiEtct  there  were  two  persons— stationed 
as  a  look-out  It  is  not  now  denied  that  there  were  ^'asuflSctent 
number  of  able-bodied  and  experienced  men,"  because  it  is  ad- 
mitted that  no  case  can  be  made  of  a  want  of  a  proper  crew  of 
seamen.  The  sole  question,  therefore,  upon  that  bye-law'  would  be 
reduced  to  this:  was  the  requirement  that  every  steamer  should 
be  "  manned  by  an  experienced  captain  or  sailing  master  "  doly 
complied  with  ?  My  Lords,  I  venture  to  say  that  the  pilot  was 
the  sailing  master  in  this  case ;  and  if  there  be  nothing  more 
than  the  mere  language  of  that  bye-law,  considered  as  applicable 
at  all  events  to  a  trial  trip,  I  cannot  conceiye  any  gromid  for 
saying  that  a  pilot  might  not  be  a  su£Scient  sailing  master  mtbin 
the  meaning  of  the  bye-law.  So  much,  my  Lords,  with  regard  to 
the  bye-laws. 

Now  I  come  to  the  pleading ;  and  it  does  seem  to  me  that  if 
ever  there  was  a  case  in  which  the  Pursuers  were  to  be  bound  bj 
the  inferences  to  be  drawn  from  their  own  pleadings,  this  is  a  case 
of  that  description.    For  who  are  these  Pursuers  ?    They  are  a 
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public  body  who  have  made  these  bye-Jaws,  a  body  expresBly   H.L.(6c.) 
eharged  with  the  oare  of  the  nayigation  of  the  Biver  Qyde.    It  is       1876 
not  allied  that  they  diaooyered  after  those  pleadings  were  put  iu      cunm 
any  tact  which  they  did.  not  know  before.    They  knew,  therefore,  ^oSmm' 
both  what  was  usual  in  the  caae  of  trial  trips,  and  what  was         ^ 
neasonably  to  be  required  and  ei^iectedy  whether  under  their  own       — 
bye4aw8  or  otherwise,  in  respect  of  the  offioeiing  and  manning  of 
the  vessel.    And  knowing  all  the  facts,  they  distinctly  put  upon 
the  pleading  this  ayerment,  that  the  accident  was  due  to  two 
eauses,  or  to  one  or  other  of  those  causes,  not  alleging  any  other 
cause  besides.    Those  two  causes  were,  first. 

Negligence,  or  want  of  proper  care  and  skill  on  the  part  of  those  navigating  or 
steering  the  Tessel. 

That  is  one,  and  the  other  cause  is, 

Gioes  and  cnlpable  defecto  in  her  conatraction  and  appareling,  and  in  the  hull, 
machinery,  steering-gear,  or  other  appliances. 

Therefore  they  distinctly  alleged  two  causes,  one  improper 
steering  and  navigation  at  the  time ;  and  the  other  improper  con- 
atmction  and  fitting  up  of  the  vessel  itself.  But  there  is  a  total 
absence  of  allegation  either  that  the  ship  was  impro^iferly  manned 
or  not  pr«^>erly  officered,  or  that  the  want  of  proper  manning  or 
proper  officering  had  anything  to  do  with  the  accident  which 
occurred. 

It  is  impossible,  my  Lords,  for  me  to  doubt  that  they  would 
haye  alleged  a  want  of  proper  manning  and  proper  officering,  if, 
when  the  pleadings  were  put  in,  they  had^taken  that  view  of  the 
subject,  which  in  default  of  anything  else  to  rely  upon  has  been 
pressed  on  their  behalf  at  the  Bar.  And  when  I  look  at  the 
^yidence,  bearing  in  mind  that  such  is  the  pleading  of  the  Pursuers 
themselyes,  I  cannot  but  come  to  the  conclusion  that  if  there  were 
any  doubtful  points  in  the  eyidence,  any  ambiguous  points,  any 
room  for  the  suggestion  or  possible  inferences  tending  to  the  con- 
clusion that  the  ship  was  improperly  officered,  all  doubt  and  all 
ambiguity  upon  that  subject  ought  to  be  removed  when  we  bear  in 
mind  that  those  who  best  understood  the  matter  and  whose 
interest  it  was  to  suggest  these  objections,  if  there  were  any 
ground  for  them,  have  themselyes  made  no  such  suggestion,  and 
haye  shewn  that  they  did  not  rely  upon  that  view  of  the  case. 
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H.  L.  (Ba)       My  Lords,  I  thinkit  ^onld  be  most  mueasonable  to  sapposo  that 

1876       you  should  for  a  trial  trip  put  on  a  crew  and  officers  engaged  and 

o]^s      commissioned  in  the  same  way  as  when  the  ship  is  to  be  sent  to 

^Oun^^  sea ;  and  this  at  a  time  when  she  is  still  only  in  the  hands  of  the 

V.         builders^  when  a  temporary  purpose  is  in  yiewi  and  whto  she  is  not 

'    deliyered  over  to  those  whose  business  it  will  be  to  engage  tihe 

officers  and  the  crew. 

Your  Lordships  haye  this  eyidence,  that  the  pilot  was  in  sole 
charge;  and  I  apprehend,  in  order  to  giye  the  Defenders  the 
benefit  of  tjie  exemption  under  the  statute,  it  was  necessary  that 
he  should  haye  been  so ;  the  pilot  was  in  sole  chargei  but  he  had, 
as  my  noble  and  learned  friends  haye  pointed  out,  the  assistance 
not  only  of  a  competent  crew,  and  of  four  persons  at  the  wheel 
(one  of  them  a  quartermaster),  but  also  of  Dwrie  and  Obrr^off, 
who  were  in  substance  acting  as  officers  though  not  haying  the 
engagements  of  officers  at  that  time.  Did  they,  or  did  they  not, 
do  all  that  was  needful ;  and  were  they  or  were  they  not  in  such  a 
position  as  to  make  it  a  right  and  a  reasonable  conclusion  that  the 
pilot  had  all  the  assistance  which  he  could  possibly  require?  Hy 
Lords,  the  pilot  whose  interest  it  was,  as  has  been  pointed  out, 
rather  to  exonerate  himself  than  otherwise,  as  the  result  of  his 
eyidence  says  that  he  has  no  reason  whateyer  to  doubt  that  all  his 
orders  were  properly  obeyed  and  attended  to,  and  that  he  needed 
no  assistance  with  which  he  was  not  proyided. 

Therefore,  my  Lords,  I  entirely  agree  that  this  appeal  must  be 
dismissed. 

Interlocutors   appealed  from   afirmedy  and  appeal 
dismissed  with  costs. 

Agent  for  the  Appellant :  FT.  A.  Loch. 

Agents  fov  the  Bespondent :  Qmhames  db  Wardiaw. 
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Ovmers  of  Houses  adjoining  thereto— Art,  407  of 
the  dtnl  Code  of  Canada-—^  &  28  Viet,  c,  60 
(Canada),^  Declaration  that  Plaintiif  had  buUt 
eight  houses  fronting  St.  F.  Street,  which  at  one 
end  opened  into  B,  Street,  and  at  the  other  into 
St,  J,  Sttedy  and  that  these  houses,  being  in  im- 
mediate proximity  to  the  B,  Station  of  the  Grand 
Trunk  Aaikoay  Company,  hud  acquired  great 
value  as  boarding  houses  and  shops;  that  the 
Defendant  municipal  corporation  of  the  city, 
"without  any  previous  notice  to  the  Plaintiff, 
and  without  any  indemnity  previously  offered  to 
him,  forcibly,  illegally,  wrongfully,  etpar  vote  de 
fait  closed  up  St.  F.  Street,  and  built  fh)m  the 
south  end  of  his  houses  to  the  opposite  side  of  the 
street  a  dose  wooden  fence  about  fifteen  feet  in 
height " ;  that  in  consequence  the  street  had  *'  be- 
come Skcidde  sac,  and  the  occupants  of  the  houses 
had  lost  their  natural  means  of  egress  and  re- 
gress."— Pleas,  that  the  Defendant  corporation  in 
closing  the  street  had  not  committed  "  un  ode  de 
violence  et  {USgaliti  ou  une  vote  de  fait " ;  that 
they  had  only  exercised  a  privilege  and  used  a 
power  conferred  upon  them  by  their  charter  of  in- 
corporation, "  et  qu*en  ezergant  ce  priviUge  Us 
n'ont  ^ftas  empiitS  sur  la  propriSt^  du  demandeur  " ; 
that  in  the  several  Acts  of  Incorporation  of  the 
city  the  Legislature  had  specially  designated  the 
cases  in  which  they  were  liable  to  mdemnify 
individuals  from  the  damages  resulting  from  the 
exercise  of  their  powers,  that  is  to  say  :  1.  L*  ex- 
propriation foreSe ;  2.  Le  changement  de  site  des 
marchh;  3.  Le  changtfment  de  niveau  des  trot- 
toirs ;  that  whilst  acting  within  the  limits  of  their 
powers  they  were  not  responsible  for  damage; 
and  that  the  streef  "  %'a  pas  H4  obetruie  en  face 
des  maisons  ou  de  la  propriSU  du  demandeur,  et 
ses  loeataires  ont  aetueUement  entrSe  et  sortie  par 
la  dite  rue" — ^It  appeared  that  the  corporation 
closed  the  street  unaer  the  authority  of  a  by-law 
made  in  pursuance  of  23  Vict.  c.  72;  that  the 
only  eflfect  of  maMng  the  street  Aculde  sac,  sofiir 
as  the  rights  of  access  and  passage  are  concerned 
(apart  from  the  loss  of  customers),  is  that  the 
Plaintiff's  tenants  have  to  go  by  other  streets  and 
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fiirther  to  reacli  the  sonthem  part  of  the  citj. 
Then  was  no  evidence  of  special  damage  hj  rettr 
son  of  the  Ices  of  cnstomen ;  nor  of  deprivation  of 
light  to  an  aetionahle  degree  i^-Bdd,  that  aastan- 
ing  the  Plaintiff  to  have  rights  m  8L  F.  Street 
irhich  had  sastained  damage,  his  property  had 
not  been  invaded  in  a  way  to  oonstitnte  *'  vim  ez- 
jpropriation,**  nor  had  he  established  an  injary 
which  would  give  him, a  right  to  a  nrevions  in- 
•demnity  under  Art.  407  of  the  Civil  Code,  so  as  to 
make  the  corporation  wrongdoers,  and  their  act 
in  closing  the  street  a  trespass  and  **  une  vote  ds 
fait "  because  such  indemnity  had  not  been  paid. 
His  claim  (if  any)  should  be  prosecuted  under  the 
provisions  of  the  Act  relating  to  expropriations  by 
the  corporation  (27  &  28  Yict  c  60).— By  the 
law  of  France  the  closing  one  end  only  of  a  street 
is  not  sudh  an  interference  with  the  rights  pos- 
sessed by  the  owners  of  houses  adjoining  thereto 
of  access  and  passage  as  will  give  a  claim  to  com- 
pensation.—The  special  Acts  relating  to  this  cor- 
poiation  must  be  read  in  connection  with  27  A  28 
Vict.  c.  60,  which  prescribes  the  particular  mode 
in  which  the  compensation  payable  to  any  por^ 
**  by  reason  of  any  act  of  the  council  for  which 
they  are  bound  to  make  compensation  "  should  be 
ascertained.  But  actions  of  indemnity  for  damage 
in  respect  of  such  acts  are  excluded  by  necessary 
impUoation;  for  they  assume  that  the  acts  in 
respect  of  which  they  are  brought  are  unlawful, 
whilst  the  claim  for  compensation  under  the  sta- 
tute supposes  that  the  acts  are  rightfully  done 
under  statutable  authority. —  Jonee  v.  Standead 
Bailway  Company  (Law  Rep.  4  P.  C.  98)  ap- 
ivroved.  Matob,  Aldkbmxm,  and  Citizxns  of  Mon- 
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customii  or  rights  are  not  to  be  taken  away  br 
mere  geneial  words  in  an  Aetof  Pariiaaaeni  Bat 
withmit  words  eroedally  abrogating  them,  thejr 
may  be  abrogated  by  plain  directiois  to  do  some- 
thing which  is  wholly  inconsistent  with  tbem. 
And  this  may  be  the  case  though  the  Act  is  a 
private  Act  of  Parliameni  and  thon^  the  par- 
tieuliur  custom  may  have  been  con&med,  years 
before,  by  a  verdict  in  a  Oonrt  of  Law.— A  paiuh 
consisted  of  four  townships  or  hamlets,  D^  W^ 
M.y  and  B,  D,  contained  the  parish  churdi,  sod 
gave  the  name  to  the  whole  parish.  One  of  tbe 
churchwardens  of  i>.  was  appointed  by  the  rector, 
the  other  was  elected  by  the  parishicmen.  Tlw 
two  persons  who,  in  tiie  township  or  hamlet  of  3L, 
performed  the  various  duties  of  diurchwardeos  and 
ovetseen,  were  elected  bv  the  inhabitanti  of  JL 
which  hamlet  raised  and  administered  its  ntn 
quite  independently  of  D^  and  the  churehwardeus 
of  D»  proper  never  interfered,  and  this  oustom  of 
election  in  it  by  the  inhabitantB,  had  been  ood- 
firmed  by  a  verdiict  in  a  Ooort  of  Iaw  many  yeari 
aga  A  private  Act  of  Parliament  was  passed 
creating  X>.  and  W,  into  one  parish,  u.  into 
another,  and  B,  into  a  third.  The  Act  contained 
a  provision  that  when  the  three  patishea  bad  been 
constituted,  the  chnrohwardens  of  each  ahonid  be 
chosen  as  those  of  2>.  had  been  choaan  and  ap> 
pomted : — flsld,  that  thon^  there  were  no  par- 
ticular words  in  the  Act  ezpresdy  putting  an  end 
to  the  custom  of  the  inhabitants  of  the  hamlet  of 
M,  electing  the  churchwardens,  there  were  words 
clearly  directing  something  else  to  be  done  entirely 
inoonsBstent  with  that  custom,  which,  thenfiwep  on 
M.'s  being  constituted  a  parisb,  ceased,  and  the 
rpctor  of  the  new  pariah  or  if.  became  entitled,  as 
the  rector  of  D.  had  always  been,  to  appoint  one  of 
the  churchwardens,  while  the  other  was  elected  by 
the  parishionen  at  large,  fiir  that  the  Act  had 
made  D,  the  model  on  which  the  newly-created 
paridieB  were  formed  and  were  to  be  gpfemed. 
Obscn  v.  Thx  Quxbn  -  S.  L.  (B.)  818 

OntCUMST AHTIAL  BVIBJBHCE — fftfy  aforded  by 
opposing  CritieiemJ]  Bemarks  of  Lord  Ostnu,  LC^ 
snewing  that  in  considering  circumstantial  eri- 
dence  (3l  the  circumstances  must  be  examined  and 
compared  to  establish  the  reouired  eluddatioa.— 
In  dealing  with  circumstantial  evidence,  the  Ooort 
derives  much  aid  from  the  opposing  criticisins  of 
counsel.    Belhavbn  and  Stknton  PasBAOB 

[S.L.^8e.)878 

CITIL00BS07CAirABA,Art407  -    8M 

See  Canada,  Law  of. 
CIVIL  SSBTIOE  FUBB— Bomftav  Chil  Service 
Fund^Statute  of  Limitattone'-lnierest—Tntt' 
tees.']  A  fund  was  established  at  Bombay  by  the 
covenanted  civil  servants  of  the  Eatl  India  Com- 
pany serving  in  that  Presidency,  for  granting  peo- 
sions  and  annuities  to  members,  their  widows  and 
children.  By  the  original  arti<^es  certain  persons 
were  appointed  managers  and  they  were  declared 
to  be  **  the  trustees  of  the  Fund,^'  and  the  yno- 
perty  was  vested  in  them : — J7e2d,  that  they  were 
not  mere  trustees  for  the  association,  but  **  trus- 
tees "  properly  so  called,  and  that  the  members  of 
the  fund  were  the  beneficiaries,  so  that  the  defence 
of  the  Statute  of  Limitations  could  not  be  set  up 
against  a  claimant  on  the  Fund,  merely  on  accoont 
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CIYXL  BZBYICl  WJJWl^conUuued. 
of  lapse  of  time. — There  waa  a  rule  of  the  inatito- 
tion  that  required  a  daim  to  he  made  and  parti- 
cnlara  of  the  claim  to  be  ftdly  stated  i^ffetd,  that, 
till  BQoh  claim  vns  made  as  required,  the  trustees 
did  not  come  under  any  liabilitj.-— Payments  were 
to  be  made  annually  to  certain  persons  who  were 
entitled  to  annuities  chargeable  on  the  Fond : — 
Held,  that  where  such  persons  had,  by  their  own 
conduct,  occasioned  the  non-payment  of  the  annual 
sums,  they  were  not  entitled  to  interest  on  those 
snms  for  tiie  time  during  which  they  had  so  occa- 
sioned the  non-payment^-A  ftmd  was  provided 
for  the  maintenance  of  the  widows  and  children  of 
members  of  an  association,  and  one  of  the  rules 
was  that  there  should  be  an  allowance  to  a  widow 
of  £800  a  year,  bat  that  if  she  possessed  property 
exceeding  £200  a  year  independent  of  the  institu- 
tion, the  allowance  should  be  reduced  in  such 
amount  as  her  property  might  exceed  that  sum,  so 
that  her  pension,  together  with  her  propertr,  should 
not  exceed  £500  a  year.    A  member  of  the  Fund 
left  a  widow  and  daughter ;  he  bequeathed  to  his 
daug^hter  a  sum  of  £6000,  with  a  direction  that 
the  income  should  be  paid  to  the  widow  till  the 
daughter  came  of  aee.    When  the  daughter  did 
come  of  age,  the  widow  claimed  to  receive  the 
difference  which  she  had  lost  by  the  happening  of 
that  eyent,  so  as  to  bring  up  her  income  to  £500. 
The  trustees  of  the  Fimd  declined  to  recognise 
thia  claim,  aserting  that  when  a  bequest  was 
made  by  a  member  of  the  Fund,  the  property  left 
should  be  considered  as  the  property  of  tne  widow 
and  family  oollectiTely :— fsU,  that  this  decision 
of  the  trustees  was  incorrect,  and  that  the  widow 
was  entitled  to  hare  the  deficiency  in  her  income 
(oocasioued  by  her  daughter  becoming  absolutely 
entitled  to  the  bequest),  made  up  to  her  out  of  the 
Fond. — Other  resolutions  were  afterwiurds  agreed 
to  by  which  additional  benefits  were  to  be  given 
to  widows  and  children  of  members  of  the  Fund, 
the  members  beingallowed  an  option  to  perform  or 
decline  the  conditions  on  which  such  benefits  were 
offered.    A  member  accepted  his  annuity  under 
the  original  regulations,  out  did  not  then,  or  at 
any  time  during  his  life,  perform  or  offer  to  per- 
form these  new  conditions.    Some  years  after  his 
death  his  widow  declared  her  readiness  to  perform 
them»  and  claimed  the  additional  benefits  thereby 
to  be  obtained: — HM^  that  she  was  not  entitled 
to  make  this  claim.    Edwabss  v.  Wabden 

[E.  L.  (E.)  281 
CLAIM— Gold  field— Ownership  of  claim  -     A96 

See  QuxKirsLAND,  Law  of. 
COLOHIAL  LAW— Jfuita      -         -  91,882 

See  Ikdian  Law.    1,  2. 

Lower  Canada  -         -         -         -     884 

See  Canada,  Law  of. 

New  Souih  WaUe         -         -         -       82 

See  New  South  WALity  Law  of. 


New  Zealand     - 

See  New  Zbalahd,  Law  of. 
Nova  Sootia       -         -         - 

See  Nova  Scotia,  Law  of. 
Queensland        -         -         - 

See  QuxiKBLAND,  Law  of. 
Victoria  -         -         -         - 

See  YiCTOBiA,  Law  of. 
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COmUfllOHSBS—Public  works  loan       -     611 

See  Public  Wobks  Loan. 
COMPAHT—  Shares— Forfeiture— Law  of  Victoria 

See  ViCTOBiA,  Law  of.  [8ft 

OOXPEHBAIIOV— Closing  end  of  street-Law  of 

Lower  Canada       -         -         -     884 

See  Canada,  Law  of. 
Endowed  School  Act   *         -  -       68 

See  Endowed  Schools  Act. 
COMPULBOBT  PILOTAGE  —  Shipowner*$  Im- 
munity under  Licensed  Filotage.']  Where  a  ship 
is  under  the  compulsory  charge  of  a  licensed 
pilot  the  owners  are  not  responsible  for  damage 
occasioned  by  his  fault  or  incapacity ;  although 
they  must  meet  and  rebut  any  relevant  allegationr 
of  negligence  on  their  own  part. — Per  Lord 
Chelnuford :  Under  the  MerekarU  Shipping  Act, 
1854,  where  shipowners  have  proved  fault  on  the 
part  of  the  pilot  sufBcient  to  cause,  and  in  fact 
causing,  the  calamity,  they  must  he  held  to  have 
satisfied  the  condition  on  which  their  exemption 
from  liability  depends ;  and  they  are  not  to  he 
called  upon  to  adduce  proof  of  a  negative  character 
to  exclude  the  mere  possibility  of  contributory 
&ult.  But  if,  in  course  of  the  evidence,  certain 
acts  or  omissions  on  the  part  of  the  crew  come 
out,  it  will  then  be  incumbent  on  the  owners  to 
shew  satisfactorily  that  those  acts  or  omissions  in 
no  degree  contributed  to  the  damage. — Per  Lord 
Selbome:  When  it  is  proved  that  a  qualified 
pilot  was  acting  in  charge  cf  tbe  ship,  that  that 
charge  waa  compnlsory,  and  that  it  was  the 
pilot's  fault  or  incapacity  whidi  occasioned  the 
damage ;  the  burden  of  proving  the  Defenders'* 
contribution  to  the  loss  la  cast  on  the  Pursuers. 
The  Defenders  are  not  obliged  to  exonerate- 
themselves  by  indefinite  negation.  They  are, 
however,  bound  to  rebut  evidence  actually  brought 
against  them  of  contributory  negligence.  Clyde 
Navigation  Company  «.  Babclat  H.  L.  (Be.)  790 
C0K8ERYAT0B8  OY  THA1IB8        -  -     662 

See  BiFABlAN  OWNEB. 

OOHSIBXRATIOK— ^le  of  bills  for  abroad     664 

See  NxGOTiABLB  Sboubitt.    2. 
COHTBMFT—De&ult  of  Plaintiff   -  -     180 

See  Dismissal  of  Bill. 
COnTBACT— Partnership— No  date  or  duration 

See  Pabtnebsbip  at  Well.  [174 
Plans  and  specifications         -         -     180 

See  Implied  Wabrantt. 
To  employ  agent— Sale  of  subject  of  agency 

See  CONTBACT  TO  EMPLOY  AOENT.       [266 

CONTRACT  TO  ZMFIOT  kOVST  —  Contract — 
Agency— Control  over  Property— Principal^Salh 
of  (he  Subject  of  the  '  "    «t^-     . 


^  Where  two  parties 
mutually  agree,  for  a  fixed  period,  the  one  to 
employ  the  other  as  his  sole  agent  in  a  certain 
business,  at  a  certain  place,  the  other  that  ho  will 
act  in  that  business  for  no  other  principal  at  that 
place,  there  is  no  implied  condition  that  the 
business  itself  shall  continue  to  be  carried  oxt 
during  the  period  named.— ^.  and  B.  agreed  **  in 
consideration  of  the  services  and  payments  to  be 
mutually  rendered,*' that  for  seven  years,  or  a» 
loufi  as  A,  should  continue  to  carry  on  business 
at  the  town  of  L^  A.  should  be  the  sole  agent  at 
L,  for  the  sale  of  B.'s  coals,  and  that  B.  would 
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TOBSXOir  LOAH— Scrip       -         -         -    47< 

See  Nmotiablk  Sicubitt.    1. 
TOBmrUBS  OF  SSABI8— Law  of  Victoria  t9 

See  YiCTOBiA,  Law  of. 
TKBSHT — ^loBuranoe  of     -         -         -     909 

See  PoLiOT  ON  Fbsxobt. 

GOLD  yiSU>i^Qu«0fu?afkI— Ownership  -     595 

See  Qu£EK8LAND,  Law  of. 
OSAXT — Crown  lands — ^Infant       -  -       82 

See  New  South  Wales,  Law  of. 
^— Beaerration  of  minerala  *         -     761 

See  MiMEBALS. 

HABIT  ARD  BKPUTB— Pxesnmpiion  of  marriage 
See  EyiSBNOB  of  Mabbiagk.  [686 

EABBOUB  TaUM-^Earbour—BeaOting  of  Fishing 
Boate  in  Winter^Effleaey  of  a  Local  AetJj  Where 
the  fishermen  of  a  sea  village  had  heen  imme- 
morially  accustomed  to  beach  their  boats  in 
winter  on  grotmd  adjoining  the  harbour,  and  where 
the  proprietor  had  subsequently  obtained  a  local 
Act  authorizing  his  levy  of  five  shillings  yearly 
for  each  boat  beached,  the  fishermens*  right  were 
enforoed  against  him;  and  it  was  hetd,  that  he 
oould  not  exclude  the  fishermen  from  the  ground 
used  for  beaching  without  assigning  to  them  other 
ground  equally  well  adapted  for  the  purpose. — ^A 
£)cal  Act  of  Parliament  must  be  judicially  noticed, 
and  must  have  all  the  operation  of  a  public  statute. 
— ^When  an  Act  authorizes  the  exaction  of  a  toll, 
the  accommodation  for  which  the  toll  is  autho- 
rized must  be  provided.    Anoir  v.  Stephen 

E.L.(Be.)456 

HEIB  XALB— Presumption  in  fovour  of  -         1 

iSiM  Peerage. 
HZBITABLB  PBOFEBTT— Scotch  lease   -     762 

See  Scotch  Lease. 
EUBBANI)  Ajn>  WHB— Banns     -         -     464 

^^Bahhs. 
Evidence  of  marriage — Scotch  law  -     686 

See  Evidence  of  Mabbiaoe. 


DDPIIBD  WAXSLAXTY— Contract — PUms  and 
SpeeificatioM  —  Tendera."]  Where  plans  and  a 
specification,  for  the  execution  of  a  certain  work, 
are  prepared  for  the  use  of  those  who  are  asked  to 
tenaer  for  its  execution,  the  person  asking  for  the 
tenders  does  not  enter  into  any  implied  warranty 
that  the  work  can  be  successfully  executed  accord- 
ing to  such  plans  and  specificatioo. — The  con- 
tr^tor  for  the  work  cannot,  therefore,  sustain  an 
action  for  damages,  as  upon  a  warranty,  should  it 
turn  out  that  he  could  not  execute  it  according  to 
such  plans  and  specification. — T.  contracted  with 
the  Defendants  to  take  down  an  old  bridge  and 
build  a  new  one.  Plans  and  a  specification  pre- 
pared by  the  Defendants'  engineer  were  famished 
to  him,  and  he  was  required  to  obey  the  directions 
of  the  engineer.  The  descriptions  given  were 
stated  to  be  "believed  to  be  correct,"  but  were 
not  guaranteed  ;  and,  in  one  particular  matter  at 
least,  he  was  warned  to  make  examination  for 
himself.  Part  of  the  plan  consisted  in  the  use  of 
caissons.  These  turned  out  to  be  of  no  value,  and 
the  work  done  in  attempting  to  use  them  was 
wholly  lost,  and  the  bridge  had  to  be  built  in  a 


IMFUBD  WABBASTT— ^con^tMd. 
diiPeient  manner.  In  this  way  mnch  labofur  and 
time  were  wasted.  The  contract  cantained  pro- 
visions as  to  the  payment  for  extra  work,  and  that 
work  had  (with  the  contract  work)  been  duly  paid 
for.  The  contractor  sought  for  compensation  fat 
his  loss  of  time  and  labour  oocaslo&ed  by  ttie 
failure  of  the  caissons,  and  in  his  dedantioD 
alleged  that  the  Defendants  had  warranted  that 
tiie  bridge  could  be  inexpensively  built  acoording 
to  the  plans  and  specification.  There  was  no 
express  warranty  to  that  efifect  in  the  oootract: — 
Held,  that  none  could  be  implied.— ^SemMe,  that  if 
he  had  any  remedy  under  these  circumatanoes  it 
was  not  in  an  action  for  damages  as  for  breach  of 
warranty,  but  for  compensation  as  upon  a  quantum 
meruit,  Thobn  v.  Matob  ahd  Ooxmoxai/tt  or 
London  -  -  -  -H.L.(«.)MO 
QTBIAV  BVtDSVGZ  ACT,  187S,  i.  118  -  Stt 
See  iNniAN  Law.    2. 

IHDIAV  LLW^WiU—Gift  to  CharUy  uiki4:k  ha$ 
eeaeed  to  exist — AppHeation  of  Cy-pris  IkKirine^ 
v^en  ihe  Beaiduary  Bequest  is  auo  to  €fharitv.y 
C,  B,,  a  Frenchman,  by  an  English  will,  dated  the 
1st  of  January,  1801,  bequeathed  his  property, 
vfldued  by  himiself  at  upwards  of  30  lacs,  partly  to 
individual  legatees,  more  largely  to  various  chari- 
table objects,  the  most  prominent  being  certain 
oetablismnents  in  Lucknow,  CaldUtOt  and  Ljfcns. 
His  estate  was  administered  and  various  ^neatioDa 
under  his  will  di^Mwed  of  in  several  suits  insti- 
tuted for  those  purposes  in  the  Supreme  Court  at 
Caleutta,  Among  the  charitable  bequests  were 
the  three  following  legacies ;  1,  by  the  28th  daoae 
the  annual  sums  of  B8.5000  and  Bs.lOO0  to  be 
applied  respectively  to  the  discharge  and  leUef  of 
poor  debtors  detained  in  prison  in  Cdteutta ;  2,  by 
the  25th  clause  the  annual  sum  of  Ba.4000  to  bo 
paid  to  the  magistrates  of  Lyons  to  liberate  poor 
prisoners  detained  for  debt  in  Lyons.  This  fund 
was,  before  1832,  fully  paid  over  to  the  Maynr 
and  Commonalty  of  Lyons.  8.  By  theSSrddanse 
the  annual  sum  of  BaiOOO,  to  be  paid  to  liberate 
poor  priaoners  at  Lwsknow,  but  with  a  direction 
that "  if  none^  that  sum  Ib  to  remain  to  the  estate." 
This  gift  was,  by  a  decree  of  the  Supreme  Oottrt 
in  1832,  declared  to  be  void,  and  the  residuary 
estate  was  increased  by  the  amount  which  would 
have  been  required  to  satisfy  it. — A  scheme  wai 
settied  in  1802  for  the  aoministration  of  the 
charities  for  the  release  and  relief  of  poor  prisoners 
at  Calcutta  comprised  in  the  fint-mentkmed 
legacy,  and  funds  to  satisfy  the  same  were,  by 
oxders  of  the  Supreme  dourt,  transferred  to 
the  credit  of  two  separate  accounts  for  those 
several  purposes.  The  income  of  these  funds  in 
excess  of  what  was  required  for  poor  prisoners  at 
Calcutta  accumulated ;  and  in  August,  1865,  had 
amounted  to  IU.351.000.  The  residuary  daoae 
of  tiie  will  (the  S8rd)  directed  that  ''after  tho 
seversJ  payments  of  gift  and  others,  as  also  the 
sevend  establishments,  if  a  surplus  of  ten  lacs  re- 
mains, that  above  surplus  is  to  be  divided  in  such 
a  manner  as  to  increase  the  three  estabUshments." 
—On  a  petition  by  Uie  Advocate-General,  without 
citing  the  Appellant,  the  High  Court  on  the  Srd 
of  August,  1865,  made  an  order  (confirmed  by 
another  order  of  the  2nd  of  March,  1866),  under 
which  a  sum  of  Bs.150,000  was  xeserred  in  aa 
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UmiAH  LAW— conftniMd. 
•acooant  for  the  relief  and  release  of  poor  prisoners 
at  CalaUta  as  aboye,  the  income  to  be  applied  on 
the  ey-prh  principle  '*  in  lien  and  supersession  of 
the  former  schemes ;"  and  the  residue  of  the  said 
•aooomulation  was  dirided  between  the  CaUiaUa 
and  the  Lutknow  MaHinUrt  establishments. — 
On  a  petition  by  the  Appellant  to  the  High  Court, 
dated  the  21st  of  June^  1873.  praying  that  it 
might  be  declared  that  the  said  gifts  of  Rs.5000 
and  Bs.lOOO  annually  for  the  release  and  relief  of 
l)ri8oner8  in  Calcutta  had  failed;  that  the  said 
aocnmnlations  formed  part  of  the  residue  of  the 
testator's  estate;  ana  that  the  Petitioner,  as 
a  residuary  legatee,  was  entitled  to  a  share  thereof: 
the  High  Court  refused  the  petition,  holding.  '<  that 
the  said  charitable  gift  was  an  absolute  charitable 
gift  capable  of  being  applied  cy-mrh;  and  that 
the  Petitioner,  as  one  of  the  residuary  legatees 
under  the  will,  was  not  entitled  to  any  of  the 
funds  appropriated  to  that  gift":— JTeW.  by  their 
Lordships,  that  this  order  must  be  affirmed.— It 
cannot  be  laid  down  as  a  general  principle  that 
the  cff>-jixe8  doctrine  is  invariably  displaced  when 
the  residuary  bequest  is  to  charity. — The  juris- 
diction of  the  Court  to  act  on  the  cy-prh  doctrine 
upon  the  failure  of  a  specific  charitable  bequest 
arises  whether  the  residue  be  given  to  charity  or 
not,  unless  upon  the  construction  of  the  will  a 
direction  can  be  unplied  that  the  bequest,  if  it 
fails,  should  go  to  the  residue.— Such  a  direction 
cannot  be  implied  from  the  terms  of  the  above 
legacies  to  poor  prisoners  in  Calcutta  and  J^ons, 
espedaUy  when  compared  with  the  ooirespondiog 
gift  to  the  prisoners  at  Lucknow,  nor  can  it  be  in- 
ferred from  the  residuary  dause,  whidi  in  terms 
disposes  of  such  residue  as  is  left  after  providing 
for  the  aaid  legades.  Matob  of  Ltovs  «.  Advo- 
gatk-Gbrxbal  of  BuroAL    -         -        P.  C.  91 

2.  Cation  of  British  TerrUory—PrerO' 

gaUve  of  the  Crown  to  cede  Territory— Tratufer 
of  Jwriidiation—Conetarenee  of  Imperial  Parfia- 
tnmi— Indian  Emdmee  Ad,  1872, «.  118.]  In  the 
province  of  Kattywar,  subjeot  in  its  entire^  since 
1820  to  the  supreme  authority  of  the  British 
Government,  the  Thakoor  of  Bhoumuggur  was 
possessed  of  certain  talooks.  which  had  never  been 
brought  under  the  ordinary  British  administra- 
tion, and  in  which  the  Thakoor  exercised  a  wide 
civil  and  criminal  jurisdiction,  subject  only  to  the 
supervision,  laws,  and  regulations  of  the  KaUywar 
Political  Agency.  He  was  also  possessed,  within 
the  same  province,  of  other  talooks,  including 
Ganpli,  which  in  1802  had  been  ceded  to  the 
British  Government  and  in  1815  had  been  placed 
under  the  ordinary  jurisdiction  of  the  British 
Courts  of  the  Bombay  Plresidenoy.  In  1848, 
Oan^li  was  included  in  a  lease  granted  by  the 
British  Government  to  the  Thakoor,  which  by 
mutual  agreement,  dated  the  23rd  of  October, 
1860,  was  cancelled,  and  thereunder  the  British 
Government  conceded  as  a  fieivour,  not  as  a  right, 
the  transfer  of  Gangli  and  other  territories  from 
the  district  of  Gogo  which  was  subject  to  the 
regulations,  to  the  districts  under  the  control  of 
the  KaUywar  Political  Agency.  Delay  having 
arisen  in  completing  this  transfer,  the  Governor 
General  in  CouncU,  on  the  Slst  of  May,  1865, 
authorised  its  completion,  ••Her  Majesty^s  Secre- 
VoL,  L-App.  Cab. 


IHDIAK  LAW-— /jonftnusd. 
tary  of  State  having  decided  that  Kattytear  was 
not  British  territory."    Thereafter,  on  the  29th  of 
January,  1866,  it  was  notified,  in*  effect,  in  the 
Bombay  Chtvemment  Gaxette  that  (^angUfbj  reason 
of  the  cession  thereof  by  the  British  Government 
to  the  Thakoor  of  Bhoumuggur,  was  removed  from 
and  after  the  1st  of  February  of  that  year  from 
the  jurisdiction  of  the  Bevenue,  Civil,  and  Cri- 
minal Courts  of  the  Bombay  Presidency.    And  on 
the  4th  of  January,  1878  (after  the  Indian  Em- 
deuce  Acty  1872,  had  oome  into  force),  it  was 
notified  in  effect  in  the  Indian  Gazette  that  Ganqli 
was,  on  the  1st  of  February,  1866,  ceded  to  the 
state  of  Bhownuggur, — Previous  to  the  notification 
in  1866,  a  decree  for  redemption  of  mortgaged 
land  situate  in  Ganali  was  made  by  the  British 
Court  of  Gogo,  and  revezsed  by  the  Judge  of 
Ahmedabad;  the  case   being   subsequently  re- 
manded to  the  High  Court  at  Bombay  to  the 
Judge,  who  thereupon  restored  the  original  decree, 
notwithstanding  that  in  the  interval  the  first- 
mentioned  noiinoation  had  appeared.    The  High 
Court  confirmed  this  order,  holding  the  notifica- 
tion to  be  insufficient  to  prove  a  truisfer  of  jaris- 
diction.    In  review  of  this  order,  the  High  Court 
confirmed  the  same,  on  the  ground  that  it  was 
beyond  the  power  of  the  British  Crown^  without 
the  oonourrenoe  of  the  Imperial  Parliament,  to 
make  any  cession  of  territory  within  the  juris- 
diction of  any  of  the  British  Courts  in  India  in 
time  of  peace  to  a  foreign  power : — ReUd,  by  their 
Lordships,  that  the  appeal  from  this  last-men- 
tioned order  passed  in  review  must  be  dismissed. 
— ^The  jurisdiction  of  the  Courts  of  the  Bombay 
Presidency   over    Gangli  rested  in  1866  upon 
British  statutes,  and  could  not  be  taken  away  or 
altered  (as  long  as  GangU  remained  British  terri- 
tory), so  as  to  substitute  for  it  any  native  or  other 
extraordinary  jurisdiction,  except  by  legislation 
in  the  manner  contemplated  by  those  statutes. — 
The  transfer  of  British  territories  from  ordinary 
British  jurisdiction  to  the  supervision,  laws,  and 
regulations  of  a  political  agency,  by  excluding 
such  territories  from  the  British  regulations  and 
codes  theretofore  in  force  therein,  and  from  the 
jurisdiction   of    all  British    Courts   theretofore 
establisbed  therein^  with  a  view  to  the  substi- 
tution of  a  native  jurisdiction  under  British  su- 
pervision and  control,  cannot  be  made  without  a 
legislative  Act. — Such  transfer  of  jurisdiction, 
even  if  vaUd,  would  not  amount  to  a  cession  of 
British  territory  to  a  native  state ;  nor  would  it 
deprive  the  Crown  of  its  territorial  rights  over 
the  tnuufored  districts,  or  the  persons  resident 
therein  of  their  riehts  as  British  subjects.    Al- 
though their  Lordships  entertained  grave  doubts 
(to  say  no  more)  as  to  the  concurrence  of  the  Im- 
perial Parliament  being  necessary  to  effect  such 
cession  of  territory,  yet  such  cession  is  a  trans- 
action too  important  in  its  consequences,  both 
to    Great    Britain    and    to    subjects    of    the 
British   Crown,  to  be  established  by  the  above 
decision  attributed  to  the  Secretary  of  State 
or  by  any  uncertain  inference  from    equivocal 
acts.    Damodhab  Gobdhan  v,  Deobam  Kanji 
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IBVUBABLE  JSTSBXBt---** Cargo'^-'lMwranoe 
— Property  paued—CottB.']  Th6  pmchaaer  of  a 
^cazgo"  of  rice  whichis  to  be  loaded  on  board  a 
■hip  expected  to  aniye  at  a  certain  port,  where  it 
is  to  load  for  a  Toyage,  he  agreeing  to  pay  a  sum 
oertain  ''per  cwt,  ooet  and  freight"  nas  no  in- 
miable  interest  in  the  purehaBe  {diee.  Lord 
(yStiffan  and  Lord  8elbome\  so  that  should  the 
rice  put  on  board  be  lost  before  the  loading  is 
completed,  he  cannot  reooTer  on  a  policy  of  in- 
floraace  effected  on  goods  in  theyessel. — A,  was  a 
inerohant  in  London^  he  entered  into  a  contract 
Dor  the  purchase  of  rice.  The  contract  consisted 
of  a  bought  note,  which  was  in  the  following 
terms:  '^fioaght  for  the  account  of  A.y  of  B,  8. 
S  Co^  the  cargo  of  new  crop  Bangoon  rice,  per 
Bwtbeamj  707  tons  register,  at  9a.  l^d.  por  cwt., 
eost  and  freight  Payment  by  seUers'  draft  on 
pmrehaserat  sis  months  sight,  with  docnments 
attached."  A.  insnred  the  cargo  "  at  and  from 
BanffoonJ'  The  ship  anived  at  Rangoon  in  dne 
time.  The  loading,  by  bags,  of  the  rice  was 
rapidly  proceeded  with ;  by  far  the  larger  portion 
of  the  cargo  was  on  boeird,  the  remaining  bags  of 
rice  being  in  lighters  alongside,  when  the  ressel, 
unexpectedly,  sank.  The  captain  afterwards 
signed  and  delivered  bills  of  lading,  and  the 
porehaser  then  accepted  the  seller's  diSfts,  which 
were  didy  honomed.  In  an  action  as  for  a  total 
loss,  the  Oourt  of  Common  Pleas  held  that  A.  was 
entitled  to  recover.  The  Exchequer  Chamber 
(diae,  Quain,  J.)  reversed  this  decision  on  the 
ffiomid  that  A,  had  no  insurable  interest  when  the 
Joas  oooorred.  On  appeal  to  this  House,  the  Lords 
were  equally  divided,  and  so  the  judgment  of  the 
Exchequer  Chamber  stood  affirmed.  No  costs 
were  given  on  the  affirmance. — ^The  jury  had 
found,  in  fieivour  of  A,,  that  there  was  a  loss  by 
the  perils  insured  against.  This  finding  was 
adopted  in  both  Courts.  On  appeal  that  dedsion 
was  afDimed  with  costs.    Ahdkbbom  v.  Mobiox 
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mUEAVOE— Fire    -         -         -         .-     498 

See  FiBE  PoLicr. 
Marine—Freight  -         -         -     290 

See  PoLicT  ON  Fbxioht. 
— Marine-*  Lisurable  interest      -         -     718 

See  brsuBABLE  Intibest. 

JUBIBDIOnOK— Transfer  of— Cession  of  terri- 
tory -.--•-  832 
See  Indian  Law.    2. 


LEASE-Scotch  law  -         -         -         -     782 
iSM  Scotch  Lease. 

UABIUTT—fihipownei^Bill  of  lading   -     818 

See  Shipownxb'b  Liabilitt. 
—  Shipowner— Compulsory  pilotage      -     790 

See  COMFULBORT  PiLOTAOE. 

UBEL— Law  of  Nova  Seotia  -         -     307 

See  KoTA  Scotia,  Law  of. 

UXITATIOKS— Statute   of— Trustee   of    Civil 
Service  Fund  -  -         -     281 , 

See  CiTiL  SxEVicx  Fund. 


lOAV—PuUic  works— Payment  of         -    611 
I  See  Public  Wobxs  Loan. 

LOCAL  ACT-Efflcaey  of      -         .        .   4f6 
See  Habboub  Toll. 

ICACUUIK&T— New  combination  of        -    U4 
'  See  Patent.    1. 

!  XALICIOire  FBOaSOUnOV- Law  of  ffow&MfJs 
,  See  Nova  Sootia,  Law  (v.  [IOT 

XAHBAXVa—Pabfic  works  loan  -        -    01 
I  See  Public  Wobks  Loan. 

XASmS  nrBiniAVGE— Freight   -        -    M 

See  Touct  on  Fbeight. 
MABBIAGZ^Banns  -         -        -    4M 

See  Bann& 

Evidence  of^^-Scotch  Law    '  -        •    8K 

See  Evidence  or  Marbuoe. 
XIRXRALB— 6^fi/«  reeeiving  MmenU,']    Ohb 
in  which  three  grants  of  land,  resemng  the 
I  minerals,  but  each  reservation  Tsrying  in  sab- 
stance  and  expression,  were  held  to  hare  leapeo- 
I  tively  secured,  and  not  to  have  secured,  a  ngbt 
j  to  carry  outside  minerals  underneath  and  throogh 
I  tho  land  granted.— Remarks  by  Lord  Ckdm/ord 
I  and  Lord  Selbome  as  to  the  question  whether  the 
rights  reserved  were  rights  of  property,  or  isther 
in  the  nature  of  privS^es,  servitudi,  or  eaae- 
ments.    Baxsat  «.  Blaib        -    H.L.(8e.)701 
HUnSTEBS  AHD  SLDEB8— Psriah  ssoatfinra 
See  Banns.  [^ 

XOBTQAOB— Foreible  entry— Fonsbk  900^00 
of  mortgagee  -        -        -    414 

See  FoBdBLE  Entbt. 
MUTUAL  UraUBAHOB  SOGXETT-Amhsy  Crrfl 
Service  Fund  -         -        -    Ml 

See  Civil  Ssbviob  Fund. 

HULIGBFOS— Evidence  Qf-CoatribatoiT  Di- 
ligence -  -  -  -  7H 
See  Evidenob  or  Nbqugxkgb. 

Negotiable  security      -        .       -   « 

See  Neqotlablb  SBOUEirr.  1. 
HEOOTIABLX  flBCUBlTT— Fowwn  loan^Smp 
—NegoliahiHty  —  Negligence,]  The  ecrip  «  a 
foreign  Government,  issued  by  it  on  negoasnng  t 
loan  (which  scrip  promises  to  give  to  the  wuff, 
after  all  instahnents  have  been  duly  psid,  a  bona 
for  the  amount  paid,  with  interest),  is  by  thecm- 
torn  of  all  the  stock  markets  of  iWroiw  s  nifrti- 
able  instrument,  and  passes  by  mere  dsKW  "  * 
6on4^  holder  for  value.  Engliflh  law  foUow 
this  custom— and  any  person  taking  it  "M^ 
faith  obtains  a  title  to  it  independent  of  we 
title  of  the  person  from  whom  he  took  it-- 
Per  Lord  Selbome:  When  the  instalmentfl  ma^ 
tioned  in  the  scrip  have  been  actually  paid,  we 
scrip  is  as  much  a  symbol  of  money  due,  anaw 
capable  of  passing  current  by  ^^^^?^\f!^ 
bond  itself  would  be.— The  scrip  P"?^-^ 
the  bearer  a  bond  for  the  smount  paid.  A  Pf"™ 
who  took  this  scrip  as  being  negotiable,  ooniannj 
after  he  had  negUgently  aUowed  ft°<^,**' P?!J: 
the  means  of  transferring  (CTen  fra«<i"^T^ij7! 
possession  of  it  to  a  horSjide  hoWer,  bo  hea^^ 
deny  that  the  instrument  was  a  negotiable  m^ 
ment  transferable  to  bearer  by  deliToy.-in  ^ 
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HXGOnABLE  SECUBlTY—ooni/nudcZ. 
oaae  of  sacb  Bcrip,  issued  by  a  foreign  Goyern- 
ment  and  circulated  in  Engtand  by  means  of  an 
apent  here,  who  is  to  receive  the  instahnents,  and 
give  acknowledgments  for  their  j^yment,  and  to 
deliver  the  bonds  when  they  are  issued,  the  con- 
tracting party  is  the  foreign  Government,  and  not 
the  English  agent— G.  purchased  through  his 
broker  some  Russian  and  some  Hungarian  scrip ; 
the  undertaking  in  the  scrip  was  to  give  to  tne 
bearer  a  bond  for  the  money  advanced  payable 
with  ititerest  in  the  wav  there  stated,  G.  left  the 
scrip,  (to  be  exchanged  for  bonds  or  sold,  as  he 
should  direct^  in  the  hands  of  his  broker,  who 
fhindulently  deposited  it  with  a  banker  as  secu- 
rity for  a  loan  to  himself: — Heldy  that  the  scrip 
was  a  negotiable  instrument,  transferable  by  mere 
delivery ;  and  that  the  Ixmker,  being  a  hand  fide 
holder  for  value,  was  not  liable  to  G,,  either  in 
trover  for  the  scrip  itself,  or  in  assumpsit  for  the 
value  received  upon  it    Goodwin  v.  Bobabtb 
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%  Draft — BUI  payable  on  Demand— 

Stamp--€kmiideration--Sale  of  BilU  for  Abroad.^ 
A  dxaxt  drawn  for  the  amount  en  bills  of  exchange, 
pnrohaaed  for  transmission  abroad,  which  amount 
by  the  usage  of  bill  brokers  is  due  on  the  first 
foreign  poet-day  next  after  the  purchase,  and 
which  draft  was  dated  as  of  that  day,  is  an  order 
for  the  payment  of  money  on  demand,  and  under 
the  33  &  34  Vict.  c.  97,  fidls  within  the  descrip- 
tion in  the  schedule  to  that  Act,  '*BU1  of  ex- 
diange,  payable  ou  demand,"  and  is  sufQciently 
stamped  with  a  Id.  stamp. — Such  a  draft  or  order 
made  by  a  person  who  has  sold  the  bills,  and  ad- 
dressed to  the  purchaser  of  them,  constitutes  a 
yalnable  consideration  for  a  cheque  given  by  the 
purchaser  of  the  bills. — It  does  so,  though  the 
bUk  sold  may  be  dishonoured  when  due. — L,, 
then  in  good  credit  in  the  City,  sold  to  if.  four 
bills  of  exchange,  drawn  by  hiinself  upon  P.  at 
Cadis,  They  were  sold  on  the  11th  of  Februai^, 
and  hj  the  custom  of  bill  brokers  were  to  be  paid 
for  on  the  first  foreign  post-day  following  the  day 
of  the  sale.  That  first  dav  was  the  14th  of  Fe- 
braaxy.  L.  was  much  in  debt  to  his  banker,  and 
being  pressed  to  reduoe  his  balance,  gave  to  the 
banfar  a  draft  or  order  on  M.  for  the  amount  of 
the  four  bUls.  This  dmft  or  order  was  dated  on  the 
14Ui,  though  it  was,  in  fact,  written  on  the  13th, 
and  then  delivered  to  the  banker.  On  the  morn- 
ing of  the  14th  the  manager  of  JIL'e  business  gave 
a  cheque  for  the  amount  of  the  order,  which  was 
then  given  up  to  him.  L,  fEuled,  and  on  the 
afteznoon  of  tne  14th  the  manager,  learning  that 
fact,  stooped  payment  of  the  cheque : — Heldy  that 
the  banker  was  entitled  to  recover  its  amount 
from  M,    MiBA  V.  Ctbrib  -     E.  L.  (S.)  664 
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IXW  SOUTH  WALES,  lAW  07— Orotm  Landt 
MienatioriAet,  1861,  f.  IZ^GranU  to  Minora,^ 
A  grant  of  Grown  land  made  by  the  Goyemor  of 
^610  South  Walee  under  the  Crown  Lande  AHena- 
h'on  Aet^  1861,  to  a  person  under  the  age  of 
twenly-one  is  not  necesearily  null  and  void  to  all 


HEW  SOUTH  WALES,  LAW  OJ— continued. 
intents  and  purposes. — Qttfere,  whether  the  Go- 
vernor would  be  bound  to  accept  an  application 
under  that  Act  from  an  infant  of  so  tender  yean 
as  to  be  incapable  of  subscribing  the  necessary 
form,  or  of  exercising  any  judgment,  or  even 
understanding  the  question  with  which  it  had  to 
deal. — The  words  *•  any  person  "  in  sect.  13  of  the 
said  Act  need  not  necessarily  be  restricted  to  all 
persons  above  the  age  of  twenty-one.  O^Shanasst 
V.  JOACHTK       -  -  -  -  P.  C.  88 
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iSeaPATszrr. 
HEW  ZSALANB,  LAW  Ol-^SouOdand  Waete 
LandeAet^lSe!^— Statutory  Contract^  The  Appel- 
lant, under  sect  12  of  the  SouMxnd  Waste  Lande 
Act  of  1865,  on  the  7th  of  July,  1873,  caused  his 
name  to  be  entered  in  the  application  book  men- 
tioned therem  as  a  person  desirous  to  make  an 
«>plioation  to  the  Board  for  a  grant  of  oertain 
C&own  lands.  At  that  date  the  price  of  such  lands 
vras  £1  an  acre ;  but  on  the  9th  of  the  same  July 
the  prioe  thereof  was  miaed  to  £3  an  aore,  the 
apphoant  receiving  immediate  notice  thereof.  On 
the  10^  of  July  the  Appellant's  application  iras 
presented  to  the  Board,  which  then  determined 
that  he  was  entitled  to  purchase  the  land,  no  price 
being  specified  either  in  the  application  or  by  the 
Board. — Upon  a  rule  nisi  for  a  mandamus  to  the 
Receiver  of  Land  Bevenue  to  receive  payment 
from  the  Appellant  at  the  rate  of  £1  per  acre  fbr 
the  said  lands  :—Hdd,  that  the  nant  of  the  appli- 
cation must  be  taken  to  have  oeen  at  the  price 
ruling  on  the  10th  of  July,  namely,  at  £3  an  acre, 
and  not  at  the  price  ruling  at  the  date  of  Appel- 
lant entering  his  name  in  the  application  book. 
Bell  v.  BxanviB  of  Laxd  Bxvekub  of  Soutb- 

LAND  -  -  -  -  -       P.  C  TOT 

KOYA  SOOTIA,  LAW  OF— Demand  under  Cana- 
dian Ineolvent  Act  of  IdSd—WrU  of  Capia^-^ 
Libel  and  Malieiaus  Proeeeution— medireetion,'] 
Declaration  in  the  Supreme  Gourt  of  RaHfax, 
Nova  Scotia^  charging  the  Defendante  in  the  first 
three  counte  with  fialsely  and  maliciously  initing 
and  publishing  conoemiog  the  Plaintiff  the  words 
contained  in  a  certain  notice  served  upon  him 
under  sect.  14  of  the  Stetntes  of  Canada.  82  A  38 
Vict.  c.  16,  requiring  him.  being  indebted  to  them 
or  others^on  certain  promissory  notes  tongovevdne^ 
to  make  an  assignment  of  his  estate  and  effisots  for 
the  benefit  of  his  creditors,  and  alleging  in  the 
fifth  count  that  the  Defendants  malicionsly  and 
without  reasonable  or  probable  cause  obtaued  a 
writ  of  eapiae  against  the  Plaintiff,  in  an  action 
on  certain  promissory  notes  of  which  the  Plaintiff 
was  the  maker  and  the  Defendants  were  the 
indorsees  for  value,  by  fidsely  and  maliciously 
representing  by  a  fedse  affidavit  that  the  Plaintin 
was  about  to  leave  the  nrovinoe,  and  alleging  the 
arrest  of  the  Plaintiff  tnereunder  and  his  subse- 
quent discharge  by  an  order  of  Ck>urt  on  ite  appear 
ing  that  he  was  notjabout  to  leave  the  said  provinoe. 
— Plea  to  the  first  three  counts,  a  denial  of  puUica- 
tion  to  any  one  but  the  Plaintiff,  and  that  the 
notice  contained  a  true  statement  of  &ote;  to  the 
fifth  count,  that  haying  been  infonned  and  belieT- 
uig  that  the  Plaintiff  was  about  to  leave  the  pro- 
vince the  Defendants  caused  proceedings  to  be 
taken  to  recover  their  debt,  which  was  of  long 
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VOVA  flOOTIA,  LAW  Ol'-imtinwd. 
standiDg.— The  Judge  direoted  the  jury  that  if 
the  Defendants  did  not  at  tiie  time  of  the  arrest 
believe  that  their  debt  would  be  otherwise  lost, 
and  acted  with  a  view  to  protect  the  interests  of 
the  indorsers  of  the  notes  rather  than  their  own, 
that  would  be  evidence  of  want  of  reasonable  and 
probable  cause  for  arresting,  and  entitle  the  Plain- 
tiff to  damages ;  and  the  Court  subsequently,  in 
discharginfi;  a  rule  nisi  for  a  new  trial,  held  that 
the  general  verdict,  including  damages  in  respect 
of  the  first  three  counts,  was  lustified  on  the  ground 
that  the  pleas  of  the  Defenaants  to  those  counts 
did  not  deny  the  material  allegations  of  publica- 
tion, folsity,  and  malice : — HM^  that  there  was 
misdirection,  which  justified  a  new  trial.  There 
was  reasonable  and  probable  cause  for  the  arrest 
if  the  Defendants  believed  that  the  Plaintiff  was 
about  to  leave  the  province,  and  that  their  remedy 
against  him  would  oe  lost  if  he  were  not  arrested ; 
notwithstanding  thev  might  have  believed  that 
they  oould  recover  the  debt  fix>m  the  indorsers. 
and  were  endeavouring  to  protect  the  interests  of 
the  indorsers.— The  said  notice  being  a  legal  pro- 
oeeding  was  primdfacU  privileged,  uid  no  action 
would  lie>/or  the  delivery  of  it  to  a  third  person 
for  service  upon  the  Plaintiff  unless  upon  proof 
of  express  malice.  The  allegation  of  fidsity  was 
Implicitly  denied,  and  there  was  therefore  do 
necessity  to  expressly  deny  malice.  Bank  of 
BmruH  North  Amkbioa  v.  Strokg  -     P.  C.  907 

PASIBH-— Ghmchvrarden— New  parish  -  618 
See  GHUBCHWABDEir. 

Q^oad  §(umi—ScoiXand  -         -     404 

See  Banns. 

PABinUHIP— Contract  for— No  date  or  dura- 
tion     174 

See  Pabtnkbshzp  at  Will. 

—  Proof  agamst  bankrupt  partner's  estate  106 
SeerBOOv  aoainst  Co-PABTKm. 

PABTHXBflKXP  AT  WILL— Loan— 28  A  29  Viet, 
c  86— SoZs  of  Bueinees.]  A.^  in  June,  1869,  bor- 
rowed £250  from  jB.,  and,  at  the  time,  signed  a 
paper  in  the  following  words :— "  In  consideration 
of  the  sum  of  £250  this  day  paid  to  me,  I  hereby 
undertake  to  execute  a  deed  of  co-partnership  to 
you  for  one-eighth  share  in  the  profits  of  the 
Oxford  Mueie  SaU  and  Tavemy  to  oe  drawn  up 
imder  the  Limited  Partnenhip  ilc<  of  the  28  &  29 
Vict  c.  86,  called  an  *  Act  to  amend  the  Law  of 
BEurtnership :'  "—Heldy  that  this  paper  (which  con- 
tained no  provision  as  to  the  date  or  duration  of 
the  portnmhip)  constituted  a  partnoship  at  will  ; 
and  that  it  was  not  put  an  end  to  by  a  letter,  dated 
in  August,  1872,  in  which  ^.promised  to  repay  B. 
on  the  1st  of  September,  1872,  the  principal  sum 
toffether  with  interest  thereon  (treating  it  only  as 
a  loan)  such  as  should,  as  on  a  calculation  of  one- 
eighth  of  the  profits,  be  found  to  be  due  to  B,  on 
that  day.  This  letter  was  followed  by  a  tender, 
which  was  not  accepted.— On  a  bill  filed  by  B.  for 
q)eoific  performance  of  the  ag^reement  to  execute 
a  partnership  deed  for  one-eighth  sharo  of  the 
profits,  A,  put  in  an  answer  in  which  he  denied 
that  theronad  been  a  partnership  at  all,  but  sub- 
mitted that  if  any  par&ership  had  ever  existed  it 
was  only  a  partnership  at  will,  of  one  eighth  shore 
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of  the  profits  (pavment  of  which  he  offered  fo^ 
make),  and  he  submitted  that  this  partnei^ 
had  been  determined  by  the  letter  of  August,  1872 : 
— Held,  that  it  had  not  been  determined  by  that 
letter,  but  that  the  answer  had  the  effect  of  puttiiip 
an  end  to  it ;  and  that  accounts  most  be  airected 
to  be  taken  as  up  to  the  day  of  filing  the  ansirer^ 
and  that  these  occounts  must  include  the  princqMl 
the  eighth  shore  of  the  profits,  and  also  the  eighth 
shore  of  the  assets  up  to  that  day — P&r  Lori 
Cairns^  L.C. :  A  co-partnership  in  profits  is  a  co- 
partnership in  the  assets  by  which  the  profits  are 
made. — Per  Lord  Chehntford :  In  order  to  bring 
a  case  within  the  28  &  29  Vict  c  86,  there  muse 
be  a  contract  in  writing,  and  the  document  most 
shew  on  the  face  of  it  uat  the  transaction  is  one 
of  loon :  and  parol  testimony  to  vary  it  is  inadmis- 
sible.— ^In  a  case  like  the  present  the  Court  of 
Chancery  has  power,  in  its  discretion,  to  grant 
either  a  sale  of  the  undertaking  as  a  eoing  ooneen,. 
or  a  proposal  for  a  purchase  (by  the  bolder  of  the 
seven  eighth  sharo)  of  the  one-efghth  share  men- 
tioned in  the  agreement.  The  Hcoae,  under  the 
circumstances  here,  adopted  the  latter  oooikl— 
The  decrees  of  the  Court  below  varied  aoeonlii^r 
and  the  oouos  was  remitted  to  be  dealt  witii  s»> 
cording  to  the  Order  of  the  House.  Stbs  r. 
Stebs         -         -         •         -     S.L.(K)i7i 

PAflfUrGSE    TBAFPIO    BUTT  —  Baihstt^  — 
**  Cheap  Traim'*— Board  of  Trade^Diepemmig^ 
PotMT  J    The  5  A  6  Vict.  c.  79,  s.  4,  imposes  a 
dut^  upon  the  receipts  of  railway  companiea 
derived  from  the  carrying  of  passengers.    The 
7  ft  8  Vict  o.  85,  for  the  pnipoae  ci  seeuring 
certain  advantages  to  **  the  poorer  claimcs  of  txo- 
vellera,"  directs,  sect.  6,  that  all  railwav  oompaniea 
shall,  ^'by  means  of  one  train  at  the  least  t& 
travel  alone  their  railway  from  one  end  to  the- 
other  of  each  trunk,  branch,  or  junction  line,  onoe 
at  the  least  each  way,  on  every  week  day,  Ac,* 
'*  provide  for  the  oonveyanee  of  third-dass  pas- 
aengers  to  and  from  the  terminal  and  other  ofdi- 
nary  passenger  stations."    The  6th  sectioa  thai' 
states  seven  "  conditions.**  The  first  requires  the 
train  to  start  at  an  hour  approved  by  the  Lords  of 
the  Committee  of  Trade ;  second,  to  travel  at  Xh» 
rate  of  twelve  miles  an  hour,  including  stoppages; 
third,  to  take  up  and  put  down  passenf^  at 
every  station  it  shall  pass;  fourth,  seats  and 
protection  from  the  weather  to  be  provided  in  a. 
manner  satlsiaotory  to  the  said  Loras ;  fifth,  the 
charge  shall  not  exceed  one  pennv  a  mile;  sixth, 
each  passen^  by  such  train  shall  be  allowed  to' 
take  with  him  a  half-hundredweight  of  luggaoe 
not  merchandise ;  and  seventh,  provision  is  madfr 
for  the  fieireB  of  children.    The  8th  section  pro- 
vides that,  **  Except  as  to  the  amount  of  fare  fos 
each  passenger  by  such  cheap  trains,  which  shall 
in  no  case  exceed  the  rates  hereinbeforo  provide^ 
the  Lords,  Ac,  ^oll  hove  o  discrotionoiy  pom 
of  dispensing  with  any  of  the  conditions  herein* 
before  required  in  regard  to  the  conveyance  of 
passengers  by  such  trains,  in  oonsiderotion  of 
such  other  onongements   in  regard  to  speed, 
covering  from  weather,  seats,  or  other  portioalar^ 
as  shall  appear^  the  said  Lords  morebenefiaal,*^ 
&c.    The  9th  section  enacts  that  no  tax  shall  be 
paid  on  receipts  ftcm  the  conveyance  of  passengera 
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at  fares  not  exceeding  one  penny  a  mile  by  any 
Buch  cheap  trains  as  aforesaid  :—^e2cl,  that  the 
first  three  and  the  fifth  of  the  '*  conditions  **  con- 
taioed  in  the  6th  section  were  absolute,  and  were 
not  affected  by  the  dispensing  power  given  in  the 
8th  section,  for  that  the  dispensing  power  applied 
only  to  •*  conditions  hereinoefore  required  in  re- 
gara  to  the  oonyeyance  of  passengers  by  such 
trains"  as  therein  specified. — Train  A  of  the 
North  London  Ratltoay  started  from  the  main 
terminns  at  Broad  Street,  and  ran  to  Daldon 
Junction,  taking  passengers  at  a  penny  a  mile, 
and  stopping  at  every  station: — J7e2d,  that  so  far 
it  was  a  cheap  train,  and  was  within  the  exemp- 
tion from  the  tax. — ^Train  B  started  a  little  later 
from  Broad.  Street,  did  not  stop  at  the  intervening 
stations,  and  came  np  with  train  A  at  DdUton, 
There,  the  original  passengers  of  train  A  (there 
being  no  nnreasonable  delay)  got  into  it  and  pro- 
ceeded to  Kew,  stopping  at  every  station,  paying 
a  fare  of  only  a  penny  a  mile,  and  performing  the 
journey  at  the  rate  of  twelve  miles  an  hour,  in- 
cluding stoppages: — Held,  that  train  B  was,  as 
from  VaUton  Junction,  to  be  considered  as  a  oon- 
tinoation  of  train  A,  and  that  the  exemption 
therefore  applied  to  it ;  but  that,  so  £ir  as  oon- 
oemed  train  B  in  its  passage  from  Broad  Street  to 
DaUtony  it  was  not  to  be  considered  as  a  cheap 
train,  for  that  no  train  was  to  be  treated  as  a  cheap 
train  where  the  fare  exceeded  one  penny  a  mile, 
and  where  the  train  did  not  stop  at  every  (not 
merely  every  ordinary)  passenger  station  on  the 
line  between  one  terminus  and  another : — Semble, 
per  Lord  Chelmsford :  If  a  raU  way  company  should 
have  one  train  a  day  which  oonformed  to  all  the 
Teqnirements  of  the  Act,  and  should  be  desirous 
of  ninning  other  additional  cheap  trains  on  the 
same  lines,  which  should  not  be  obliged  to  stop  at 
every  station,  the  Board  of  Trade  might  dispense 
with  the  condition  as  to  these  additional  tnins, 
and  by  such  dispensation  exempt  the  company 
from  payment  of  duty.  North  London  Bailwat 
GoMPANT  V,  Attobnxt-Gbnebal     H.  L.  (B.)  148 

FATERT — Letters  Patent  for  a  new  Combination 
of  old  Mcuhinery— Proof  repiired — Speeifloation — 
New  2Vta2.]  If  the  oombmation  and  application 
of  old  machinery  be  new  and  beneficial,  the  inven- 
tion of  this  combination  may  be  protected  by 
XJatent.— Per  Lord  Caime,  L.C.:  If  there  is  a 
patent  for  a  combination,  the  combination  itself 
IS  the  novelty,  and  also  the  merit,  which  must 
both  be  proved  by  evidence.— Per  Lord  Penzance : 
In  the  present  case  all  questions  of  fact  were  with- 
drawn from  the  jury. — Per  Lord  Caime,  L.O. : 
The  specification  appears  to  me  ex  facie  to  dis- 
tinguiah  the  new  from  the  old  where  it  is  neces- 
sary to  distinguish  the  new  from  the  old ;  and  to 
claim  for  a  combination  in  a  manner  which  is 
suificient.— Interlocutor  appealed  from  reversed, 
and  the  case  sent  back  for  a  new  trial.  Harrison 
V,  Andbbbton  Foundry  Comfant  H.  L.  (Be.)  674 

8. Infringement  —  Croum  —  Servants  or 

AgenieJ]  The  Crown  has  the  right  to  the  use  of 
a  patented  process  or  invention  without  compensa- 
tion to  the  patentee. — Per  Lord  Selbome:  This 
right  of  the  Grown  is  not  because  the  Crown  is 
imphedly  excepted  from  the  effect  of  the  letters 
patent,  but  because  the  privilege  thereby  granted 
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is  granted  against  the '  subject  only,  and  not 
against  the  Crown. — ^A  patent  in  the  usual  terms 
was  granted  for  an  improvement  in  the  manu- 
factore  of  fire-arms.  The  Secretary  at  War 
issued  a  notice  for  a  tender  for  the  supply  of 
13,875  rifles  of  the  description  known  as  that 
patented.  The  price  was  settled,  mtnue  the  cost 
of  the  steel  barrels  and  the  stocks,  which  the  War 
0£3ce  was  to  supply.  The  rifles  were  to  be  deli- 
yered  within  a  certain  time,  the  manufacture  of 
them  might  be  inspected  at  any  time,  and  the^ 
might  be  rejected  by  officers  at  the  War  Office,  if 
not  made  according  to  pattern,  or  not  delivered  in 
time.  The  persons  who  took  the  contract  em- 
ployed the  patented  process  in  the  formation  and 
iQsertion  of  the  lock : — Held^  that  they  were  liable 
to  the  patentee  for  an  infringement  of  the  patent, 
for  that  they  were  not  servants  or  agents  of  the 
Crown  doing  the  work  of  the  Crown,  but  wer& 
private  contractors  with  the  Crown  to  supply  a 
certain  manufactured  article,  and  were  therefore 
not  protected  in  what  they  did  by  any  particular 
privilege  attaching  to  the  Crown. — feather  v. 
The  Queen  (6  B.  &  S.  257)  considered,  and  assumed 
to  be  rightly  decided;  but  not  to  be  extended.. 
DzxoN  V.  London  Small  Arms  Company 

[E.  L.  (E.)  682 

TEg&AOiE— Scotch  Eartdom^Deeeent  of^  CVretim- 
ttantial  Evidence — Presumption  in  favour  of  Heirs 
Male."]  Queen  Mdrt^s  creation  of  the  Earldom  of 
3far  in  1565  proved  by  a  long  train  of  circum- 
stantial evidence.— Per  Lord  Chelmsford :  Upon  a 
review  of  all  the  circumstances  of  the  case,  I  have- 
arrived  at  the  conduaion  that  the  determination  of 
it  must  depend  solely  on  the  efiect  of  the  creation, 
of  the  dignity  by  Queen  Mary  and  on  that  alone : 
and  there  bemg  no  charter  or  instrument  of  erea^ 
tion  in  existenoe,  and  nothing  to  shew  what  was 
to  be  the  course  of  descent  of  this  dignity,  the 
primd  facie  presumption  of  law  is  that  it  ia 
descendible  to  heirs  male,  which  presumption  has 
not  in  this  case  been  rebutted  by  any  evidence  to- 
the  contrary.  I  am,  therefore,  of  opinion  that  the 
dignity  of  Earl  of  Mar  created  by  Qaeen  JIfary- 
is  descendible  to  the  heira  male  of  the  person 
ennobled,  and  that  the  Earl  of  KeUie,  having 
proved  his  descent  as  such  heir  male,  has  estab- 
lished his  right  to  the  dignity.— Per  Lord  JBedee- 
dale :  I  presume  that  the  Committee  will  accept 
Lord  MansfiMs  dictum  in  the  Suiherland  Case- 
as  the  ruling  principle  in  this  claim.  On  that 
occasion  he  said :  ''I  take  it  to  be  settled,  and 
well  settled,  that  when  no  instrument  of  creatioa 
or  limitation  of  honours  appears,  the  presumption, 
of  law  is  in  &vour  of  the  heir  male,  always  opea 
to  be  contradicted  by  the  heir  female  upon  evi- 
dence shewn  to  the  contrary.  The  presumption 
in  favour  of  heirs  male  has  its  foundation  in  law 
and  in  truth."  (Haidment's  Report  of  the  Suther^ 
land  Case.y-Th!&tQ  is  nothing  in  the  eridence 
before  us  to  contradict  that  presumption ;  and  I 
therefore  consider  that  the  Earl  of  KelUe  has 
made  good  his  claim  to  the  Earldom  of  Mar 
created  by  Queen  ilfary. — Per  Lord  Cairns,  L.C.  ^ 
It  is  clearly  made  out  that  the  title  of  Mar  which 
now  exists  was  created  by  Queen  Mary  sometime 
between  the  28th  of  July  and  the  1st  of  August. 
1565 ;  and  the  only  question  in  the  case  is  whether 
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that  peerage  so  created  by  Queen  Mary  Bhoald  be 
taken  to  be,  accord iDg  to  the  ordinary  rule,  a 
peerage  descendible  to  male  heirs  only,  or  whether 
it  should  be  taken  to  be  a  peerage  descendible  to 
heirs  general.  Now  the  prima  facie  presumption 
being  in  favour  of  heirs  male,  there  is  absolutely 
nothing  which  can  be  taken  to  be  evidence  in  any 


POUCT  OK  TRSLOKT— continued. 
tion  of  the  policy  the  whole  sum  agreed  npnoas- 
stituted  fireight:  that  half  of  the  whole  am  of 
that  freight  had  been  paid  in  EngUmd;  tbit  it 
was  not  a  prepayment  of  half  the  mte  of  ftaig^t 
calculated  as  distributed  over  the  whole  cargo,  lot 
of  half  the  whole  rtobs  freight;  that  half  oC  the 
whole  remained  to  be  paid  abroad  on  right  ddi- 


irtky  countervailing  ihAt  primd  fcicie  presumption.  I  very  of  the  cargo ;  that  that  half  had  been  kit 


^The  burden  of  proof  lies  upon  the  opposing 
Petitioner,  and  it  not  having  been  in  any  way 
discharged,  I  am  compelled  to  arrive  at  the  con- 
clusion that  this  must  be  taken  to  be  a  dignity 
descendible  to  heirs  male,  and  therefore  that  it  is 
now  vested  in  the  Earl  of  KeRie, — Per  Lord 
Chdnu/ord :  In  the  competition  between  Bruce  and 
JBaliol  for  the  crown  of  Scotland,  the  assessors 
appointed  by  King  Edward,  in  answer  to  auestions 

§ut  to  them,  stated  that  **  earldoms  in  the  king- 
om  of  ScoUand  were  not  divisible,  and  that  if  an 
earldom  devolved  upon  daughters,  the  eldest  bom 
carried  off  the  whole  in  entirety,"  thus  speoking 


through  perils  of  tlie  sea,  and  that  the  ahipoma 
was  entitled  on  his  policies  on  freight  to  leooTei 
as  for  the  total  loss  of  that  halt— The  didm  of 
Lord  Kingtdovn  in  Kirchner  v.  Feaui  (12  Moo. 
P.  G.  361)  considered  and  explained.  XvofXit 
Bbibtol  Mabixe  Insubancx  GoKPimr 

[E.L(L)SOe 

P088E88I0K— Mortgagee     -        -        -    414 

See  FoBciBLE  Ehtbt. 
FBACTICE— Dismissal  of  bill         -        -    U9 
See  Dismissal  or  Bnx. 


-  Slaying  proceedings     - 

See  Statiko  Pbocekdings. 
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of  a  descent  to  females  as  a  possible  event    Lord 

Marufield,  therefore,  in  the  CaesUii  Case  (Maid*    PBZFATICENT — Freight— Insnianoe 

ment  s  Report  of  the  Caanlis  Cafe\  uses  language  |  See  Policy  ok  Fbeight. 

too  unqualified  in  saying  of  earldoms  and  other  I  pMsUMPTIOK— MamaBe-HaWI  and  repite 
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territorial  dignities,  that  they  "most  certainly 
descended  to  the  issue  male."    Mar  Peerage 

[E.  L.  (Be.)  1 
-*—  Circumstantial  evidence  -  -     278 

See  CntcuMSTAiiTiAL  Evidekce. 
PHOT— Licensed— Liability  of  shipowner  -     780 

See  CouruLBOBY  Pilotage. 
POUCT— Fire 4W 

See  FiBE  PoucT. 
Marine — Freight  -  -  -     208 

See  Policy  on  Freight. 
POUCT    OK    TKELQia-^  Prepayment.-]     Ship- 
owner and  charterer  may  ag^e,  rjy  tiie  terms  of  a 


See  Evidence  or  Mabbugi.         [6M 
PBIVATE  ACT— New  parish— Churchwarden  51» 

See  Chcbchwabden. 
PSOOF— Bankruptcy— Partner's  estate     -    IM 

See  Pboop  against  co-Pabt«er. 
Novelty  of  patent  -        -        -    Wt 

See  Patent.  1. 
PROOF  A0AIHBT  OO-PABTHE&'BenJcnipfqf.] 
It  is  the  settled  rule  in  bankruptcy  that  a  partntf 
cannot  prove,  under  a  joint  commission  agtinat  ms 
firm,  in  competition  with  the  creditors  <rf  »«  ™; 
—And  this  rule  applies  in  a  case  where  tl» 
partner  had  died  before  the  bankruptcy,  hw  sLmb 


the  remainder  may  be  the  subject  of  insurance 
by  the  shipowner. — A  ship  was  chartered  to  sail 
from  Greenock  to  Bombay,  to  carry  a  cargo  of 
coals.  Freight  was  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo  at  and  after  the  rate  of 
42s.  per  ton  of  20  owts.  on  the  quantity  delivered. 
It  was  provided  that  •*  such  freight  is  to  be  paid, 
say  one  half  in  cash  on  signing  bills  of  lading 
less  four  months*  interest  at  Bank  rate,  but  not 
less  than  5  per  cent,  per  annum,  5  per  cent,  for 
insurance,  and  2}  per  cent,  on  gross  amount  of 
freight  in  lieu  of  consignment  at  Bombay,  and  the 
remainder  on  right  deUvery  of  the  cargo,  less  cost 
of  coals  short  delivered,  in  cash,  at  current  rates 
of  exchange  for  biUs  on  London  at  six  months' 
sight"  SfJf  of  the  estimated  amount  of  the 
freight  was  paid  in  London.  The  shipowner 
eflfected  two  insurances,  one  for  £500  "  on  freight 
valued  at  £2000,"  the  other  for  £700  on  "freight 
payable  abroad  valued  at  £2000."  The  ship  was 
lost  before  entering  Bombay  harbour,  but  one  half 
of  the  cargo  was  saved  and  delivered.  The  master, 
in  the  belief  that  ^e  prepayment  had  satisfied 
ihe  freight  on  this  half  so  delivered,  made  no  de- 
mand on  the  charterer.  The  shipowner  claimed 
on  his  policies  as  for  a  total  loss  of  the  other  half 
of  the  freight  i—Eeld,  ttiat  on  the  proper  construo- 


.»spect  Ca  .•  — «  «w r- 

ecutors  at  the  time  of  the  bankruptcy.  ri*xsa 
r.  Gordon-  -  -  -  H.L(X.)l» 
FBOPEBTT— Heritable  or  moveahle-totflh  ta» 

See  Scotch  Lease.  lJ" 
Passing  of          -         -         .        -    ^' 

See  Insubablb  Intebest 

PUBUO    WOBKS   JJOAX—Uandamt-Paf/^ 


of  Loan-^Limitation  of  2¥m«— 57  G^^^^ 
5  Geo,  4.  c,  36—19  A  20  VieL  c  104.]  A  wnl « 
mandamus  is  a  prerogative  writ,and  nw a  wnj» 
right,  and  the  granting  of  it  is,  in  ^**^^"!I 
cretionary.  The  exercise  of  this  discrebon  «^ 
be  questtoned,  but  the  grant  of  a  peremptory  nwj 
damns  is  a  decision  upon  a  right,  dedanng  w«n 
is  and  what  is  not  hiwful  to  be  douejind  «^ 
decision  is  subject  to  review.— TheS  weai^a ^ 
s.  1,  gives  to  churchwardens  and  ««w;**'^ 
parishes  the  power  to  bonow  money  ^}^ 
PubUc  Works  Loan  Commissioners  for  tD©  paj 
pose  of  bmlding  or  repairing  cJ^^'^^^fTiIni 
gives  the  Commissioners  the  power  to  ^JTI 
to  them  for  such  purposes.  ^^^"^"^e^Z 
churchwardens  the  power  to  make  »*f"  "\^. 
repayment  of  such  loans,  ''by  ^^fj^ 
yearly  instalments  within  the  penod  of  i^^J 
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TUBLEO  W0BK8  LOAV— «on<mtied. 
yeara^  at  farthest,  from  the  advancing  of  any  Buoh 
8QmB  leepeotively : — Heldy  that,  after  the  expira- 
tion of  the  twenty  years  the  chnrchwardenB  and 
oveneerB  had  no  power  to  make  a  rate  for  the  pur- 
poses of  paying  money  horrowed  under  the  Act, 
and  that,  consequently,  a  mandamus  commandiDe 
them  to  do  so  oould  not  be  sustained. — The  15th 
flection  of  19  ft  20  Yict.  c.  104,  does  not  affect 
this  matter. — ^A  power  of  that  sort  given  in  anv 
particular  Act  must  be  exercised  in  exact  accord- 
ance with  the  authority  given,  and  the  restrictions 
imposed,  by  the  Act  itself.— Per  Lord  Haiherley  : 
The  powergiven  in  the  5  Geo.  4,  c.  36,  s.  1,  to 
the  Public  Works  Loan  Commissioners  to  regulate 
the  mode  and  proportions  of  a  rate  for  the  pay- 
.rnent  of  a  loan  made  by  them  (a  power  which 
must  be  exercised  in  a  reasonable  manner),  would 
prevent  tiie  loss  of  the  lost  instalment,  though  it 
might  not  become  actually  due  until  the  end  of 
the  twenty  years. — Per  Lord  (ySagan:  The 
LegiBlatiire  having  given  ample  authority  and 
fecOities  for  making  the  rates  so  as  to  secure  pay- 
ment of  the  loan  within  the  time  limited,  has 
created  an  implication  that  it  did  not  mean  to 
allow  the  making  of  any  rate  after  that  time  had 
passed.  Bio.  v.  OHUBCHWASDiirs  of  All  Saihts, 
WiQAN        -         -         i.         -     H.L.(E.)6U 

QUSBVBLAin),  LAW  OT— QtiMtisZand  OM  Fields 
Actj  20    Vict,  «.  29— i?afc»  of  18^  —  Ordinary 
Quartz  Clain^--Owner$hin  of  Claim  and  Ineident$ 
ikgrtof-^DimsweriM  of  Gold  in  '^  new  Locality,"'] 
On  the  14th  of  April,  1868,  the  Appellants  took 
np  and  legisteTed  an  ordinary  quartz  claim,  known 
as  M.f  under  the  Queendand  GM  Fidda  Act,  20 
Vict.  c.  29,  and  the  rules  issued  thereunder  in 
1866,  and  marked  out  the  boundaries  thereof  upon 
what  they  supposed  to  be  the  line  of  the  M.  reef. 
— ^The  Respondents  were  transferees  of  another 
claim  or  reef  known  as  (7.,  allotted  and  registered 
on  the  Ist  of  July,  1868 ;  but  the  southern  boun- 
dary of  their  claim  was  eventually  placed  by  the 
gold  commissioner  within  the  lateral  limits  of  the 
Appellant's  claim. — ^In  an  action  by  the  Bespon- 
dents  in  the  Supreme  Court  of  Queendand  to  re- 
ooYer  damages  ror  a  trespass  alleged  to  have  been 
committed  by  the  Appellants  in  the  Bespondents* 
daim,  and  in  their  mine  under  the  surface  thereof, 
and  for  taking  and  removing  therefrom  certain 
gold  and  gold4)earing  quartz,  and  converting  the 
same  to  their  own  use,  it  anpeared  that  the  quartz 
taken  by  the  Appellants,  though  within  the  Doun- 
daries  marked  out  by  them  as  their  claim,  had 
been  taken  firom  the  G.  reef  within  the  boundaries 
of  the  Bespondents'  daim  as  finally  marked : — 
Hdd,  that  the  Bespondents,  as  ordinary  quartz 
reef  claim  holders,  were  entitled  to  the  gold  and 
auartz,  the  subject  of  the  action,  and  to  recover 
oamages  against  the  Appellants  tor  removing  and 
convoking  it  to  their  own  use. — Secondly,  that 
under  the  Begulations  of  1866  an  ordinary  quartz 
claim  did  not  vest  in  the  holder  the  right  to  all 
gold  or  quartz  beneath  the  sur&ee  area  of  the 
claim;  and  that  under  Bule  58  such  claim  was 
not  a  block  claim,  but  was  confined  to  the  line  of 
the  quartz  reef  in  respect  of  which  the  claim  was 
taken  up.— Thirdly,  mat  the  Bespondents*  claim 
entitled  them  to  all  the  gold  in  the  G.  reef  within 


(lUJUUISLAin),  LAW  OT—conHnned, 
the  lateral  limits  to  which  they  were  entitled,  pro- 
vided that  they  did  not  trespass  upon  the  daim  of 
an^  other  miner.— Fourthly,  the  Appellants'  claim 
bemg  limited  to  the  lino  of  the  Jf.  reef,  the  Be- 
spondents were  not  trespassing  on  the  Appellants^ 
claim  by  taking  gold  and  quartz  from  the  G,  reef. 
— ^An  ordinary  quartz  reef  claim  is  a  claim  on  the 
line  of  a  ouartz  reef,  and  is  confined  to  the  par- 
ticular reel  to  which  the  claim  refers,  and  the 
holder  of  it  is  not  entitled  to  take  gold  or  quartz 
from  any  other  reef  within  the  area  or  limits  of 
the  claim. — ^Under  the  rules  the  discoverers  of  gold 
in  any  new  locality,  not  exceeding  two  miles  m>m 
any  known  working  reef,  are  entitled  to  a  reward 
daim  of  120  feet  in  length ;  and  if  already  holders 
of  miner's  rights,  to  an  ordinary  quartz  claim  in 
addition  to  a  reward  daim. — ^The  claims  of  both 
parties  and  their  rights  and  interests  thereunder, 
which  were  created  before  the  Bulcs  of  1868  or 
1870,  must  be  determined  with  reference  to  the 
Bules  of  1866.    Holltmak  v.  Kookan     P.  C.  696 


BAILWAY  COKFAITT— Kegligence  -     764 

See  EviDEKOz  of  Neolioekce. 

Passenger  traflflc  duty  -         -         -     146 

See  Fassengeb  Tbaffio  Dittt. 

BSABOHABLE  SZCirSE— Malidous  prosecution 
See  Nova  Scotia,  Law  or.  [307 

BESEBVATIOK  OT  XOnSBALS     -  -     701 

See  MnntRATJ^. 

BB8IDTJS— Gift  to  charity— (Vl^r^s  -       91 

See  Indian  Law.    1. 

HTPARTAW  OWKSB— Thames  Conservancy  Act 
(20  &  21  Viet.  c.  exlvii.),)  By  the  Thames  Con- 
servancy  Act  (20  &  21  Vict.  c.  cxlvii.),  s.  53,  the 
Conservators  appointed  under  that  Act  have  a 
power  to  grant  a  license  to  a  riparian  proprietor 
to  make  an  embankment  in  front  of  his  own  land 
abutting  on  the  river,  but  though  such  license 
might  be  the  owner's  justification  so  &r  as  the 
public  right  of  navigation  was  concerned,  it  would 
not  authorize  a  licensee,  being  a  riparian  owner, 
to  embank  in  front  of  his  own  land  so  as  inju- 
riously to  affect  the  land  of  another  riparian 
owner.^The  right  of  navigating  a  tidal  nver^is 
common  to  the  subjects  of  the  realm,  but  it  may 
be  connected  with  a  right  to  the  exclusive  access 
to  particular  land  on  the  bank  of  the  river,  and 
the  latter  is  a  private  right  to  the  enjoyment  of 
the  land,  the  mvasion  of  which  may  form  the 
ground  for  an  action  for  damages,  or  for  an  in- 
junction. It  comes  therefore  within  the  operation 
of  the  saving  clause  (sect  179)  of  the  Thames 
Conservancy  Act, — The  ri^ht  of  a  riparian  owner 
to  the  use  of  the  stream  does  not  depend  on  the 
ownership  of  the  soil  of  the  stream. — The  power 
granted  to  the  Conservators  under  the  53rd  section 
of  the  20  &  21  Vict.  c.  cxlvii.,  is  qualified  and 
restricted  by  the  provisions  of  the  179th  section. 
Lyon  v.  Fishmonoebs'  Comfant      E.  L.  (E.)  668 

SAIJB  OT  BTTSIHXBS — Partnership  -         -     174 
See  Pabtnebshtp  at  Will. 

BALYA&E— Towage  ServieeS'-Arrea  of  Shi]^^ 
Demurrage,']  In  a  salvage  suit  promoted  in  re- 
spect of  certain  services  whereby  the  Defendant's 
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BALYAOiE— continued, 

vessel,  which  at  the  time  snoh  services  were  ren- 
dered was  in  neither  actual  nor  imminent  probable 
danger,  had  been  safely  towed  into  port :— IWd, 
that  such  services  must  be  regarded  as  towage, 
and  not  as  salvage  services.  No  tender  of  the 
amount  thereof  having  been  made,  such  amount 
•could  not  be  recovered  in  a  salvage  suit. — The 
Charlotte  (3  W.  Rob.  68)  approved.— No  claim  for 
demurrage  or  detrition  of  a  ship  under  warrant  of 
arrest  issued  by  the  unsuccessful  promoters  of  a 
salvage  suit  can  be  allowed  in  the  absence  of  mala 
fides  or  malicious  negligence. — The  EvangeiUemo 
(12  Moo.  P.  C.  852;  Swabey,  378)  approved. 
TuRNBULL  V.  Owners  op  the  Ship  **Strath- 
NAVER."  The'^Stbathnaver"  -  P.  C.  68 
SCHOOL— Endowed  Schools  Act— Compensation 

See  £nx>owed  Sohools  Act.  [88 

flCOTGE  EABLDOX  -         -  *  -         1 

See  Peerage. 
SCOTCH  LAW— Evidence  of  marriage        -     888 

See  Evidence  or  Marriage. 
SCOTCH  LZASS^Hentable  CharacUr  of  a  Scotch 
XeoM — Machinery  annexed  to  LeaeehM — Fix* 
twreeJ]  A  lease  in  SooUand  is  heritable,  not 
moveable  or  personal,  as  in  England,  but  desoelid- 
ing  to  the  heir  of  the  lessee.  WheUier  the  lease 
be  in  perpetuity  or  for  a  term  of  years  the  descent 
will  bie  the  same. — When  machinery  has  been  an- 
nexed to  the  leasehold  soil  for  the  working  of  coal 
underneath,  it  descendB  with  the  soil  to  the  heir  of 
the  lessee.— P6r  Lord  Gatrnt,  L.G. :  There  is  cer- 
tainly no  authority  for  saying  that  the  executor 
can  remove  fixtures  as  against  the  heir.  Bain  v. 
Bband  -  -  -  -  H.  L.(So.)788 
SOOTCH  PABHH— Parish  quoad  eaera     -     484 

See  Banns. 
SOBIP— Foreign  loan  -         -         -     476 

See  Negotiable  Sbcuritt.    1. 

476,  654 
1,2. 
SEBVICS— Agency— Contract  to  employ  agent 

See  Contract  to  emfldy  Agent.     [S68 
8HABE8  ^Forfeiture  of— Law  of  Victoria  -       89 

See  Victoria,  Law  op. 
SHIP — Compulsory  pilotage— Shipowner's  liability 


SXCUSITY- Negotiable 

See  Negotiable  Security. 


See  CoMPCLSORT  Pilotage. 

-  Fire  policy         -         -         - 

See  Fire  Policy. 
•  Freight — ^Insurance 

See  Policy  on  Freight. 

-  Insurance — ^Insurable  interest  - 

See  Insurable  Interest. 
-Liability  of  shipowner  - 

See  Shipowner's  Liability. 
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-  718 
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Salvage— Towage 

See  Salvage. 
8HIP0WirXBr->Liability— Bin  of  lading   -     818 

See  Shipowner's  Liability. 
Liability  of— Collision  -  -     790 

See  Cohfulbory  Pilotage. 
SHIPOWmOEl'S  LTARllilTV— PtC  of  Ladings- 
Damage — Condition  <u  to  Delay  in  making  Claim."] 
By  a  bill  of  lading  made  in  England  by  the  master 
of  an  English  ship  certain  packages  of  tea  were 
"to  be  delivered  from  the  ship's  deck,  where  the 


SHIPOWKSB'8  LIABTLTTY—  continued. 
ship's  responsibility  shall  cease,  at  the  port  &f 
Montreal"  .  .  .  "iinto  the  Grand  Trunk  Bail 
way  Company  y  and  by  them  to  be  forwarded  thence 
per  railway  to  the  station  nearest  to  Toronto,  and 
at  the  aforesaid  station  delivered  to  the  oonsigDeeg 
or  to  their  assigns." — The  instrument  contained,  u 
addition  to  a  long  list  of  excepted  special  li^ 
whether  arising  from  negligence  or  otherwise,  the 
following  condition :  *^  No  damage  that  can  be  in- 
sured against  will  be  paid  for,  nor  will  any  daim 
whatever  be  admitted  unless  made  before  the  goods 
are  removed." — ^In  an  action  in  the  Superior  Conn 
of  Lower  Canada  against  the  shipowner  for  tig 
value  of  damage  done  to  the  said  packages  duris^ 
the  voyage,  it  appeared  that  the  same  were  landed, 
placed  in  certain  shipping  sheds,  removed  there- 
from to  railway  freight-sheda  in  Montrtal^  aod 
finally  delivered  to  the  consignees  in  Tomds. 
No  notice  of  damage  was  given  until  thirteen  dm 
after  the  delivery  was  completed  i^Eeld,  tlut  the 
condition,  though  in  its  first  clause  limited  to  in< 
surable  damage^  clearly  applied  as  regards  iu 
second  clause  to  all  damage,  whether  apparent  a 
latent,  which  could  by  examination  of  thepacbgei 
conducted  with  reasonable  cars  and  aloll  at  ^ 
place  of  removal  have  been  discovered.— The  bill 
of  lading  in  this  case  was  a  contract  to  be  goTemai 
and  interpreted  by  English  law,  and  therefore  no 
substantive  defence  arising  ttam  delay  in  makmg 
the  claim  oould  be  made  apart  fit>m  the  etptm 
condition  contained  therein ;  notwithstanding  the 
provisions  of  Article  1680  of  the  Canadian  Civil 
Code.    MooBE  V.  Harris        -         -    F.  C.  818 

BOUTHLAin)— Waste  Lands  Act,  1865    -    707 
See  New  Zealand,  Law  or. 

SPlOnnCATIOH— Patent     -         .         -    574 

See  Patekt.    1. 
8TA1CP — ^Bill  payable  on  demand    -         -    554 

See  Nigotiablb  SBCURirr.    2. 
STATUTES: 
15  Rio.  2,  0.  2— J'oret&fo  £biry    -         -    414 
See  FoBOiBLK  Entrt.  .  | 

57  Geo.  8,  c.  34— PttWto  TTorftf  -  -  61l| 
See  PuRLio  Works  Loah. 

6  Geo.  4,  c.  36,  s.  l^Church  Bates        -    Wl  | 

See  Public  Works  Loan. 
3  &  4  Wm.  4,  0.  27,  s.  25— iimOo/tbJW  -    ^h 

See  Civil  Service  Fumd. 
5  &  6  Vict.  o.  79,  s.  4— S^omp /?trf»c«    -    1*^ 

See  Passenger  Traffio  Putt. 

7  &  8  Vict,  c  85,  s.  B—EaUways  -         -    1*^ 

See  Passenger  Trafvio  Duty. 

19  &  20  Vict.  0. 104.  8. 15— a«r<*  J^aildii^ 

See  PuBUO  Works  Loan.  L®^^  j 

20  Vict.  o.  2d—Queensland  Gold  Fields       M* 

See  Queensland,  Law  of. 
20  &  21  Vict,  c.  dXYil—Thames  C^m^^^^Im 

See  BiPARIAN  OWNEB.  [^ 

25  Vict.  No.  l—New  Souih  Wales  Crown  Land* 
Alienation  Act  -  -  -  *» 
See  New  South  Wales.  Law  of. 

27  &  28  Vict.  o.  60— Oanafa       -         -    ^* 

See  Canada,  Law  of. 

28  &  29  Vict.  c.  S6-^PaHner$hip  '     ^  '* 

See  Partnership  at  Will. 
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ilM'UTJBI — eontinued. 
32  &  83  Vict  c.  56,88.  ISjBd^Endawed  SehooU 

Act    "         -         -         -         •      68 

See  Endowed  Schools  Aor. 
36  YieX,— Indian  EvideMeAol    -         »     SSS 

See  Imdiak  Law.    2. 
flTATUTORY  COHTBACT^Grown  lands    -     707 

See  Ksw  Zealand,  Law  of. 
0TATIKa  TMCEKDISQB—Siay  of  Suit  for  (he 
^peeted  Dedeion  of  another  Court  refuted,'] 
Whether  a  Oourt  haying  ample  authority  to  de- 
cido  the  matter  brought  before  it  shotxld  await 
the  expected  adjudication  of  another  tribmial 
having  only  similar  authority,  is  merely  a  ques- 
tion for  the  exercise  of  judicial  discretion.— If 
Uiere  be  any  want  of  power  in  the  Court  it  may 
>e  well  that  the  proceedings  should  be  stayed  in 
•irder  that  some  other  Court  which  has  the  re- 
quisite power  may  adjudicate.— Per  Lord  Set- 
wme :  1  am  far  from  sayine  that  there  might  not 
X)  cases  in  which  a  proceeding  in  a  foreign  Court 
night  be  regarded  as  a  satisfw^tory  way  of  ascer- 
aiuiug  the  legal  rights  of  parties ;  and  the  Scotch 
Jourts  might  very  properly  desire  to  ascertain  the 
result  of  the  foreign  proceeding  before  determin- 
V  jjg  the  claim  brought  before  themselves.  But  I 
-»n  hardlj  conceive  a  greater  miscarriage  of  jus- 
doe  than  it  would  be,  after  a  suit  had  been  fought 
.  )l?t  to  the  end,  if  your  Lordships  were  now  to 
am  round  upon  a  point  of  discretion  and  say  the 
jourt  of  Session  must  take  into  consideration 
Jrhat  has  been  done  in  the  English  suit.  There 
.  iras  no  lack  of  materials  in  Scotland  for  the 
leccsaary  purposes  of  justice.  Phosphate  Sewage 
.  DOXPANT  V,  MOLLESON  -  E.  L.  (Bo.)  780 

flBEST — Closing  end  of— Compensation — ^Law 

of  Lower  Canada    -         -  -     884 

See  Canada,  Law  of. 

contract     -         -     120 
See  Implied  Wabbanty. 
ERAXS8  00K8EBVANCT  ACT,  ss.  68, 179      662 

See  BiFABIAN  OWNEB. 

HBALMVEB  -         .         -         .     662 

See  BiFABIAN  OwNEB. 
rOLL-Harbour         -  -         -         -     456 

See  Habboub  Toll. 
tOWAOE— Salvage    -         -         -         -       58 

See  Salvaoe. 
IBxrsi  POB  8ALS— F»a  — 2>M<rt&ii<tonr-*<^. 
eetred"  — •'Bcoefroftfa"— "Deoidd"- Trusf  or 
Pfnoer^Courtr—CodB.']  Frederick  H6f)9on,  the 
elder,  by  his  wiU,  gave  to  three  trustees  (one  of 
whom  was  his  eldest  son  W&Uam)  all  his  real  and 
persouGd  property,  which  inclnded  the  proprietor- 
ship of  a  newspaper,  on  trust  to  cairy  on  the  news- 
paper during  ue  life  of  his  wife^  and  they  were 
annually  to  set  apart  and  invest  one  fourth  of  the 
profits  of  the  paper  as  a  reserve  fund  to  meet 
'emergencies,  and  to  divide  the  remaining  three 
■fourth  parts  of  the  profits  of  the  ^same,  and  the 
bcome  from  his  real  and  personal  estate,  into  six 
equal  parts  for  his  wife  and  five  children  (all 
kpeciallv  named),  and  in  case  of  the  death  of  any 
luch  child  during  the  life  of  the  wife,  to  pay  the 
;«bare  of  that  child  to  the  lawftd  issue  of  that 
child,  or  if  none  such,  equally  among  the  sur- 
Vol.  I. — App.  Cas. 
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vivors  of  his  children.  And,  after  the  decease  of 
his  wife,  "(or  during  her  life  if  she  and  the 
majoriW  of  my  children,  and  my  trustees,  shall 
deem  it  proper  and  expedient  so  to  do),  at  the 
sole  discretion  of  my  trustees,**  to  sell  the  real 
and  personal  estate  and  the  newspaper,  and  divide 
the  i>rooeeds  among  the  wife  and  children,  bring- 
ing  in  the  amount  of  the  reserve  fund  as  part ; 
the  shares  to  be  for  their  absolute  use  and  benefit 
immediately  after  sooh  division.  He  declared 
that,  ^  in  case,  under  the  above  clause,  it  shall  be 
agreed,  or  my  trustees  shall  decide  to  seU"  the 
paper,  and  if  any  of  his  sons  should  wish  to  cairy 
on  the  same,  such  one  should  be  entitled  to  pur- 
chase it  at  £500  less  than  the  market  price.  Till 
all  the  property  was  sold  the  trustees  were  to 
apply  the  income  of  the  part  unsold  in  the  manner 
before  expressed  as  to  the  income  of  the  real  and 
personal  estate  i^Heid,  that  the  will  created  not 
a  mere  power,  but  a  trust,  to  sell,  with  a  discre- 
tion in  the  trustees  as  to  the  manner  and  par- 
ticular time  of  sellinff ;  that  after  the  death  of  the 
wife  the  trust  to  sell  became  absolute ;  that  on  the 
happening  of  that  event  the  shares  of  the  survi- 
vors becune  absolutely  vested;  and  (there  being 
but  three  children  of  the  testator  then  surviving) 
that  WUliam  Hcbeon  took  an  absolute  vested  in- 
terest in  an  equal  third  part  of  the  testator's  real 
and  perstmal  estate,  including  the  newspaper. — 
Per  Lord  O^Hagan :  The  mere  fact  of  the  non- 
sale  did  not  prevent  the  vesting  of  the  shares. — 
Observations  by  Lord  SeSbome  on  the  construc- 
tion and  effect  of  the  divesting  clauses  in  the  will. 
— After  trustees  have  invoked  the  aid  of  the 
Court  in  administering  an  estate,  and  a  decree 
has  been  made,  they  cannot  act  in  the  matter  of 
the  administration  except  under  the  sanction  of  the 
Court. — ^An  order  of  the  Lords  Justices,  reversing 
that  of  Vice-chancellor  floS.  beins;  itself  re- 
versed, and  that  of  the  Vioe-Cnancellor  restored, 
the  costs  of  the  appeal  to  the  Lords  Justices  were 
given  to  the  Appellant,  but  no  costs  of  the  appeal 
to  this  House  were  given.  The  coats  of  the  trus- 
tees were  ordered  to  be  paid  out  of  the  estate. 
MnrofBs  V.  Battison        -         -     E.Ii.(S.)488 
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VICTOBIA,  LAW  tlFSharee  —  Invalid  For- 
feiture^Waiver—Aoauiescenee,']  There  must  be 
properly  appointed  curectors  to  make  a  call  or  to 
declare  a  forfeiture  of  shares.— A  declaration  of 
forfeiture  (for  non-payment  of  a  call)  of  shares  in 
a  company  regist^ed  in  Victoria  under  27  Yiot. 
No.  228,  was  made  on  the  18th  of  June,  1869,  by 
a  resolution'of  the  board  of  directors,  consisting  of 
a  quorum  of  three,  IT,  £.,  and  A.,  who  had  been 
elected  (with  two  others)  at  a  quarterly  general 
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meeting  of  the  oompanv  held  on  the  14th  of  April, 
1869 ;  which  meeting  had  been  oonTened  by  ad- 
vertiaement,  pubUsh^  on  the  8th,  10th,  and  13th 
of  April,  for  the  election  of  a  foil  board  of  di- 
rectors. It  appeared  that  H,  and  A,  had  been 
proYioofily  elected  directors  on  the  14th  of 
January,  1867,  had  not  retired  from  office  as  pro- 
vided by  the  rnles  of  the  company,  but  had  con- 
tinued to  act  as  directors  up  to  the  14th  of  April, 
1869:— ITeld,  that  the  said  meeting  of  the  14th  of 
April,  1869,  having  been  held  without  due  notice 
thereof^  according  to  the  rules  of  the  company 
passed  under  the  provisions  of  27  Viot.  No.  228, 
and  of  the  business  to  be  transacted  thereat,  the 
election  of  a  foil  board  of  directors  thereby  was 
invalid,  and  consequently  the  subsequent  declara- 
tion of  forfeiture  of  the  18th  of  June.  1869,  was 
also  invalid.  Even  if  H.  and  A,  had  before  that 
election  legally  held  office,  they  could  not  there- 
after act  under  their  former  title,  for  the  election 
of  a  full  board,  though  invalid,  necessarily  in- 
volved the  retirement  of  those,  if  any,  who  up  to 
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that  time  had  legally  held  the  office  of  dinetor.- 
A  declaration  of  ibiMture  of  shares  mnM  imda 
the  rules  of  a  company  registered  under  27  Tki 
No.  228,  before  Act  No.  354  came  into  fone,  u 
not  rendered  valid  by  the  latter  Act.— Here  hdui 
does  not  disentitle  the  holder  of  sbara  to  equit- 
able relief  against  an  invalid  dedaratiGQ  of  to- 
feiture.  6 abden  Gully  Ukuid  Quakr  McnsG 
Company  V.  MoLiSTEB    -        -       •  P.O.n 
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